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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Right  Hoist.  Sir  William  Mulock,  K.C.M.G.,  P.C.,  C.J.O. 
The  Hon.  James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ “ William  Nassau  Ferguson,  J.A. 

“ “ Robert  Smith,  J.A. 

Second  Divisional  Court. 

The  Hon.  Francis  Robert  Latchford,  C.J. 

“ “ William  Renwick  Riddell,  J.A. 

“ “ William  Edward  Middleton,  J.A. 

“ “ Cornelius  Arthur  Masten,  J.A. 

“ “ John  Fosbery  Orde,  J.A. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P.,  President. 
“ “ Hugh  Thomas  Kelly,  J. 

“ “ Haughton  Lennox,  J. 

“ “ Hugh  Edward  Rose,  J. 

“ William  Alexander  Logie,  J. 

“ “ Herbert  McDonald  Mowat,  J. 

“ “ Robert  Grant  Fisher,  J. 

“ “ William  Henry  Wright,  J. 

“ “ David  Inglis  Grant,  J. 


MEMORANDA. 


Called  to  the  Bar. 

16th  September,  1926. 

Frederick  McDonald,  Victor  Patrick  McMullen,  Hugh  Emerson 
Martin,  Wilbert  George  Welby,  Ormonde  Herbert  Barrett,  Alex- 
ander Leslie  Elliott,  Douglas  Irving  Grant  (honours),  Frederick 
Francis  Waddell,  Stuart  Alan  Shoemaker,  Matthew  Crooks  Cameron 
Chisholm  (honours),  David  Alkin  Robinson,  Herman  Moscoo, 
Ernest  Gordon  Gowling,  Hyman  Meyer  Goodman,  Harold  Bruce 
Turville  Hough  (honours),  Richard  William  Dolmor  Lewis,  Walter 
Armstrong  Thomson,  Herbert  George  Heron  (honours),  Arthur 
Brodey,  William  Henry  Booking,  Cecil  Augustus  Wright  (honours, 
C.V.K.  Schol.,  Gold  Medal,  and  Clara  Brett  Martin  Medal),  Harold 
Arthur  Sanders,  Claude  Campbell  Savage,  William  Bedford  Scellen. 

21st  October , 1926. 

Clarence  David  O’Meara,  John  Labatt  Reid,  Ian  MacRae, 
Clarence  Powell  Arnold,  Frederick  Alexander  Rogers,  James  Alan 
Burrows,  Harold  Stanley  Chaplan,  William  Rae  Tomlinson,  Dou- 
glas Garner  Kerr  (honours),  Stephen  Henry  Smith,  Louis  Harold 
Swartz  (honours),  James  Wilson  Morley  (honours),  William  Marr 
Brodie,  John  Leslie  Prentice,  Angus  William  MacMillan,  Stewart 
Gordon  Robertson,  Kenneth  Marshall  Stiver  (honours),  Arthur  G. 
S.  Wartman,  Alan  Lucas  Ambrose,  James  Livingstone  Braid,  Harry 
Joseph  Waldman,  John  Leonard  Wilson,  Donald  John  Livingston, 
John  Grudeff,  Geoffrey  Martin  Lampard,  Raymond  Augustine  Can- 
non, Johnston  Wilfrid  Bushfield. 

18th  November , 1926. 

William  Harold  Bicknell,  Frank  Lovatt  Hash,  Ernest  Marsden 
Goold,  Wilfred  Eustace  Bonneville,  Ethel  Mary  Renwick,  Fred- 
erick Ignatius  Malone,  William  Harold  Littlejohn,  Walter  Edward 
Harris,  Stuart  Smith,  William  John  McBurney  (honours),  George 
Murray  McDougall,  Floyd  Alexander  Baillargeon,  Laura  Irvine 
Lees,  James  Lloyd  Downey,  Walter  John  McGibbon,  Albert  An- 
thony Marck,  Nathan  Milton  Waldo,  Donald  Ferguson  Brown,  H. 
Patrick  March,  John  Edward  Hare  (honours),  Ben  Altman 
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(honours),  Abraham  Lieff,  Bertha  May  Hawkins,  Arthur  James 
Nash,  James  Maxwell  Cooper  (honours),  Reginald  George  Thomas, 
John  Lorne  Douglas  Hanlan,  William  John  Scott,  Joseph  Ambrose 
McMahon,  Grace  Howard  Hunter,  Duncan  Kenneth  MacTavish, 
Prank  Alistair  McHardy-Smith,  Alfred  Cosby  Crysler,  Charles 
Michael  McNab  (honours),  Henry  Burrow  Gardner,  Hertzel  Roten- 
berg,  Laurence  Sydney  Lyon,  Andrew  Edward  McKague. 

20th  January , 1927. 

William  John  'Stuart  Knox,  Robert  Boak  Burns  (honours), 
Elva  Agnew  Dunn,  Gordon  Peebles  Dickson,  John  C.  Sullivan, 
Willard  McKinnon  Cooper,  Noah  Nathan  Simon  (honours),  Bruce 
Archibald  Elias  Clouse,  Louis  Joseph  Brody,  Gertrude  Helen 
Sinclair,  James  Norris  Marquis,  Alastair  Maclean  Macdonald,  Wil- 
liam Edward  Clark,  Frank  Kinnear  Ellis,  John  A.  Thompson,  Mark 
Reingold,  Donald  Francis  Downey,  Robert  Falconbridge  Cassels, 
Roland  Roy  McMurtry,  John  Joseph  Sullivan,  Lewis  Samuel,  Cyril 
Ignatius  O’Reilly,  Franklin  Crawford  Cousins. 


ERRATA  ET  CORRIGENDA. 


Page  285,  5th  line  from  the  bottom,  for  “ ten  ” read  “ the.” 

“ 330,  8th  line  from  the  bottom,  for  “grantee”  read  “gran- 

tor.” 

“ 359,  15th  line  from  the  top,  for  “31st  May  ” read  “3rd 

May.” 

“ 360,  4th  line  from  the  top,  strike  out  “ Y.A.D.” 

Pages  441  and  442,  where  the  case  of  Fulford  v.  Hardy  is  cited, 
add  a reference  to  “ [1909]  A.C.  570.” 

Page  469,  19th  line  from  the  top,  for  “18  O.W.N.”  read  “18 
O.W.R.” 


CASES  REPORTED. 


A. 

Abraham,  Re  

(App.  Div. — Bkcy.) 

Addington  Election,  Re 

(Chrs.) 

Adelberg,.  Prousky  y 

Agricultural  Development 

Board,  Kennedy  v 

Alley,  Imperial  Bank  of  Can- 
ada v (App.  Div.) 

Attorney-General  for  On- 
tario v.  Baby  

Attorney- General  for  On- 
tario v.  McLean  Gold 

Mines  Ltd (P.C.)  415, 

Auditorium  Ltd.  v.  Lumsden 
(App.  Div.) 

B. 

Babbitt  v.  Clarke  

(App.  Div.) 

Baby,  Attorney-General  for 

Ontario  v 

Bank  of  Montreal,  Brandon 

v 

Banking  Service  Corpora- 
tion Ltd.,  Toronto  Finance 
Corporation  Ltd.  and  Cook 

v (App.  Div.) 

Barrett  Co.  Ltd.,  Messer  v. 

(App.  Div.) 

Becker,  Skale  v 

(App.  Div.) 

Benjamin,  Re  

Bizeau  v.  Canadian  National 
Railway  Co.  and  Aziz 


Bizeau  v.  Canadian  National 

Railway  Co.  and  Aziz 

(App. Div.)  549 

Boland  v.  Canadian  National 

Railway  Co (P.C.)  486 

Brandon  v.  Bank  of  Montreal  268 

Butt  v.  City  of  Oshawa 

(App.  Div.)  520 

C. 

Campbell  v.  Raynor  

(App.  Div.)  466 

Canadian  National  Railway 

Co.,  Boland  v (P.C.)  486 

Canadian  National  Railway 
Co.  and  Aziz,  Bizeau  v. ....  177 
Canadian  National  Railway 

Co.  and  Aziz,  Bizeau  v 

(App.  Div.)  549 

Canadian  Order  of  Foresters, 

Re  Turner  and (Chrs.)  348 

Canadian  Pacific  Railway 
Co.,  Craig  v.  (Apj.Div.)  396 
Canadian  Pacific  Railway  Co., 

Reynolds  v (App.Div.)  396 

Clarke,  Babbitt  v 

(App.Div.)  60 

Collins,  Rex  v 453 

Consolidated  Wafer  Co.  Ltd. 
v.  International  Cone  Co. 

Ltd 205 

Coyle  v.  Grand  Trunk  Rail- 
way Co (App.  Div.)  252 

Craig  v.  Canadian  Pacific 

Railway  Co 

(App.  Div.)  396 

Crew,  Rex  v. (App.Div.)  201 
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Crystal,  Re  (Bkcy.)  44 

Cummings  v.  Township  of 
York 350 

D. 

Darlow,  Leeson  v 

(App.  Div.)  421 

Davidson,  Re  ....  (App.  Div.)  643 

Demetrio,  Rex  v 

(App.  Div.)  249 

Dennis,  Imperial  Rank  of 

Canada  v (App.  Div.)  20 

Desjardins,  Re  Savord  'v 

(Chrs.)  645 

Dominion  Shipbuilding  and 

Repair  Co.  Ltd.,  Re 

(Bkcy.)  8-9 

Durable  Electric  Appliance 
Co.  Ltd.  v.  Renfrew  Elec- 
tric Products  Ltd 

(App.  Div.)  527 

Durable  Electric  Appliance 
Co.  Ltd.  v.  Superior  Elec- 
trics Ltd. (App.  Div.)  527 

E. 

Eaton,  Re  Rowan  and  379 

Elliott  v.  Toronto  Transpor- 
tation Commission  

(App.  Div.)  609 

Engel  v.  Toronto  Transpor- 
tation Commission  

(App.  Div.)  514 

F. 


Fitzpatrick  v.  The  King. 


Fulford,  Re 

....  (App.  Div.) 

331 

440 

G. 

Gay,  Re  

George,  Re  ... 

(App.  Div.) 

(App.  Div.) 

40 

574 

[VOL. 

Globe  & Rutgers  Fire  Insur- 
ance Co.  v.  Truedell 444 

Glover,  Rex  ex  rel.,  v.  Lit- 
tle and  Armstrong 

(Chrs.)  28 

Gordon  Mackay  & Co.  Ltd. 
v.  J.  A.  Larocque  Co.  Ltd. 

(App.  Div.)  293 

Grand  Trunk  Railway  Co., 

Coyle  v (App.  Div.)  252 

Giand  Trunk  Railway  Co., 

Matthews  v 

(App.  Div.)  252 

Greer  v.  Township  of  Mul- 

mur  (App.  Div.)  259 

Greisman,  Rex  v 

(App.  Div.)  156 

H. 

Halls  v.  Mitchell  355 

Halls  v.  Mitchell  

(App.  Div.)  590 

Harris  v.  Yellow  Cab  Ltd 

(App.  Div.)  8 

Holland  v.  City  of  Toronto.. 

(S.C.Can.)  628 

Home  Bank  of  Canada,  Re.... 

(App.  Div.)  654 

Howie  v.  Lawrence 641 

I. 

Imperial  Bank  of  Canada  v. 

Alley  (App.  Div.)  1 

Imperial  Bank  of  Canada  v. 

Dennis  (App.  Div.)  20 

Imperial  Bank  of  Canada  v. 

Nixon  (App.  Div.)  538 

International  Cone  Co.  Ltd., 
Consolidated  Wafer  Co. 


Ltd.  v 205 

Irwin,  Moore  v 245 

Irwin,  Moore  v 


(App.  Div.)  546 


lix.]  CASES  EEPOETED.  ix 


J. 

Johnston  v.  Steacy  475 

K. 

Keewatin  Power  Co.  Ltd.  v. 
Keewatin  Flour  Mills  Co. 

Ltd (App.  Div.)  406 

Keewatin  Power  Co.  Ltd.  v. 
Lake  of  the  Woods  Milling 

Co.  Ltd (App.  Div.)  406 

Kennedy  v.  Agricultural  De- 
velopment Board  374 

L. 

Lake  of  the  Woods  Milling 
Co.  Ltd.,  Keewatin  Power 

Co.  Ltd.  v 

(App.  Div.)  406 

Laniel,  Phoenix  Assurance 

Co.  v 55 

Larocque  (J.  A.)  Co.  Ltd., 
Gordon  Mackay  & Co.  Ltd. 

v (App.  Div.)  293 

Lawrence,  ILowie  v 641 

Lee  v.  Lee  (App.  Div.)  561 

Leeson  v.  Darlow  

(App.  Div.)  421 

Little  and  Armstrong,  Eex 

ex  rel.  Glover  v (Chrs.)  28 

Loftus,  Eex  v 

(App.  Div.)  65 

Lumsden,  Auditorium  Ltd.  v. 
(App.  Div.)  496 

M. 

McKittrick  Properties  Ltd., 

Ee  (App.  Div.)  199 

McLean  Gold  Mines  Ltd., 
Attorney-General  for  On- 
tario v.  (P.C.)  415,  note 


McNamara,  Eex  v 

(App.  Div.)  342 

Matthews  v.  Grand  Trunk 

Eailway  Co (App.  Div.)  252 

Messer  v.  Barrett  Co.  Ltd 

(App.  Div.)  566 

Mimico,  Town  of,  Eeid  v 


(App.  Div.)  579 

Minehan,  Ee  389 

Mitchell,  Halls  v.  355 

Mitchell,  Halls  v 

(App.  Div.)  590 

Moore  v.  Irwin  245 

Moore  v.  Irwin  

(App.  Div.)  546 


Mulmur,  Township  of,  Greer 

v (App. Div.)  259 

Murphy,  Petty  v 209 

N. 

Nantais  v.  Pazner  

(App.  Div.)  318 

National  Sanitarium  Associ- 
ation v.  City  of  Toronto.. 

(App.  Div.)  16 

Niagara  Public  School  Board 
(Section  4)  v.  Queenston 
Branch  Women’s  Institute  213 
Nickell  v.  City  of  Windsor.... 

(App.  Div.)  618 

Nixon,  Imperial  Bank  of 
Canada  v (App.  Div.)  538 

O. 

O’Keefe  and  Lynch  of  Can- 
ada Ltd.  v.  Toronto  Insur- 
ance and  Vessel  Agency 

Ltd '..  235 

Ontario  Lime  Co.  Ltd.,  Ee.. 

(App.  Div.)  646 

Oshawa,  City  of,  Butt  v 

(App.  Div.)  520 
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Oshawa,  City  of,  Wilkinson 

y (App.  Div.)  520 

Osier  (A.  E.)  & Co.  v.  Sol- 
man  (Chrs.)  368 

P. 

Padgett,  Sawczuk  v 

(Chrs.)  638 

Pazner,  Nantais  v 

(App.  Div.)  318 

Petty  v.  Murphy  209 

Phoenix  Assurance  Co.  v. 

Laniel  55 

Pike  y.  Walker,  Re  

(App.  Div.)  47 

Price,  Travers  v 

(App.  Div.)  323 

Prousky  v.  Adelberg  471 

Q. 

Queenston  Branch  Women’s 
Institute,  Niagara  Public 
School  Board  (Section  4) 
v 213 

R. 

Raynor,  Campbell  v 

(App.  Div.)  466 

Reid  v.  Town  of  Mimico 

(App.  Div.)  579 

Renfrew  Electric  Products 
Ltd.,  Durable  Electric  Ap- 
pliance Co.  Ltd.  v 

(App.  Div.)  527 

Rex  v.  Collins  453 

Rex  v.  Crew (App.  Div.)  201 

Rex  v.  Demetrio  

(App.  Div.)  249 

Rex,  Fitzpatrick  v 

(App. Div.)  331 

Rex  v.  Greisman 


Rex  v.  Loftus 

(App.  Div.)  65 

Rex  v.  McNamara  

(App.  Div.)  342 

Rex,  Tiny  Separate-School 

Trustees  v 96 

Rex  ex  rel.  Glover  v.  Little 
and  Armstrong  ....(Chrs.)  28 

Reynolds  v.  Canadian  Pacific 

Railway  Co (App.  Div.)  396 

Rispin,  Rutherford  v 506 

Rowan  and  Eaton,  Re  379 

Rutherford  v.  Rispin  506 

Rutherford,  Workmen’s  Com- 
pensation Board  and  Glo- 
ver v 364 


S. 

Savord  v.  Desjardins,  Re 

(Chrs.)  645 

Sawczuk  v.  Padgett.. (Chrs.)  638 
Skale  v.  Becker..  (App.  Div.)  651 
Solicitors,  Re  ....  (App.  Div.)  557 
Solman,  A.  E.  Osier  & Co.  v. 
(Chrs.)  368 


Speer,  Re  385 

Steacy,  Johnston  v 475 

Superior  Electrics  Ltd., 


Durable  Electric  Appliance 

Co.  Ltd.  v 

(App.Div.)  527 

T. 

Thomson,  Re  449 

Thomson  v.  Thomson  

(App.Div.)  661 

Tiny  SeparatejSchool  Trus- 
tees v.  The  King 96 

Toronto,  City  of,  Holland  v. 

(SjC.  Can.)  628 

Toronto,  City  of,  National 
Sanitarium  Association  v. 
(App.Div.)  16 


(App.  Div.)  156 
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xi 


Toronto,  City  of,  v.  Toronto 

Railway  Co (App.  Div.)  73 

Toronto  Finance  Corpora- 
tion Ltd.  and  Cook  y. 
Banking  Service  Corpora- 
tion Ltd 

(App.  Div.)  278 

Toronto  Insurance  and  Ves- 
sel Agency  Ltd.,  O’Keeefe 
and  Lynch  of  Canada  Ltd. 

v 235 

Toronto  Raiilway  Co.,  City 

of  Toronto  v 

(App.  Div.)  73 

Toronto  Transportation 

Commission,  Elliott  v 

(App.  Div.)  609 

Toronto  Transportation 

Commission,  Engel  v 

(App.  Div.)  514 

Travers  v.  Price  

(App.  Div.)  323 

Truedell,  Globe  & Rutgers 
Fire  Insurance  Co.  v 444 


Turner  and  Canadian  Order 
of  Foresters,  Re (Chrs.)  348 

W. 

Walker,  Re  Pike  v 

(App.  Div.)  47 

Wheeler,  Re  (App.  Div.)  223 

Wilkinson  v.  City  of  Oshawa 

(App.  Div.)  520 

Windsor,  City  of,  Nickell  v. 

(App.  Div.)  618 

W orkm  en?s  Compensation 
Board  and  Glover  v.  Ru- 
therford   364 

Wright  and  Schwalm,  Re 

(Bkcy.)  195 

Wythe,  Re  (Chrs.)  546 

Y. 

Yellow  Cab  Ltd.,  Harris  v... 

(App. Div.)  8 

York,  Township  of,  Cum- 
mings v 350 
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CASES  CITED 


A. 

Name  of  Case,  Where  Reported.  Page. 

Acland  v.  Gaisford 2 Madd.  28 80 

Adam  v.  Newbigging  13  App.  Cas.  308 60S 

Adam  v.  Ward [1917]  A.C.  309  GOT 

Adams  v.  Loughman 39  U.C.R.  247 319 

Addlestone  Linoleum  Co.,  In  re 37  Ch.  D.  191 289 

Admiralty  Commissioners  v.  S.'S.  Vol- 
ute   [1922]  1 A.C.  129 514,  518 

Affreteurs  Reunis,  La  iSociete  les,  and 

Shipping  Controller,  In  re [1921]  3 K.B.  1 332,  333 

Agra  and  Masterman’s  Bank,  In  re.  . . [1866]  W.N  399,  36  L.J.  Ch.  151.  276 

Airy  v.  Bland T.T.  14  Geo.  III.,  Park  27,  Mar- 

shall on  Marine  Insurance, 

5th  ed.  (1865),  239,  240  241 

Alberta  Rolling  Mills  Co.  v.  Christie..  58  Can.  S.C.R.  208  23 

Alexander  v.  Jones  13  L.T.R.  719 16 

Allcard  v.  Skinner 36  Ch.  D.  145 661,  676 

Allen  v.  Smith  Easter  Term.  6 Jac.  I..  Rolle  Abr. 

48  602,  603 

Alton  v.  Harmon  L.R.  4 Ch.  622 204 

Alyea  v.  Canadian  National  Railway 

Co 57  O.L.R.  665 396,  397,  405 

Andreae  v.  Zinc  Mines  of  Great  Bri- 
tain Ltd [1918]  2 K.B.  454  286 

Anglo-American  Lumber  Co.  v.  Mc- 

Lellan  13  B.C.  318,  14  B.C.  93 23 

Armoury.  Kilmer 28  O.R.  618 243 

Armstrong  v.  Jackson  [1917]  2 K.B.  822  668 

Arnison  v.  Smith 41  Oh.  D.  348  428 

Arnot’s  Case 36  Ch.  D.  702  503 

Ash  v.  Mead  28  O.W.N.  12 391 

Ashbury  Railway  Carriage  and  Iron 

Co.  v.  Rich©  L.R.  7 H.L.  653  281 

Astley  v.  Weldon 2 B.  & P.  346 173 

Attorney-General  v.  Cameron  26  A.R.  103  333 

Attorney-General  v.  Napier 6 Ex.  217  189,  191 

Attorney-General  for  Canada  v.  At- 
torney-General for  Alberta  [1916]  1 A.C.  588  453,  461,  465 

Attorney-General  for  Ontario  v.  Dev- 
lin   15  O.W.R.  584  333 

Attorney-General  for  Ontario  v.  Great 

Lakes  Paper  Co 50  O.L.R.  78  244 

Attorney-General  for  Ontario  v.  Mc- 
Lean Gold  Mines  Ltd 59  O.L.R.  415,  note 407,  415 

Attorney-General  for  Ontario  v.  New- 
man   1 O.L.R.  511. 186 

Attorney-General  for  Ontario  v.  Rus- 
sell   49  O.L.R.  103 411 

Austin  v.  White  Cro.  Eliz.  214 601 


Baddeley  v.  Earl  Granville  19  Q.B.D.  423  265 

Baeder  and  Canadian  Order  of  Chosen 

Friends,  Re 36  O.L.R.  30  392 

Baerselman  v.  Bailey  [18951  2 Q.B.  301  254 

Bagshaw  v.  Bagshaw  48  O.L.R.  52  563 

Baillie,  Re  2 O.W.N.  816 64S,  649 

Bain  v.  Anderson 28  Can.  S.C.R.  481  567 
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Baker  v.  Canadian  'xygard  Engine  Co. 

Ltd 23  O.W.N.  81 567 

Ballingalls  v.  Gloster  • 3 Bast  481  6 

Banbury  v.  Bank  of  Montreal [1918]  A.C.  626  333 

Bank  of  Montreal  v.  Fox 6 P.R.  217  328 

Bank  of  Montreal  v.  The  King 38  Can.  S.C.R.  258  277 

Bank  of  Montreal  v.  Stuart [1911]  A.C.  120 605,  066 

Banque  Jacques-Cartier  v.  Corporation 

de  Limoilu  Q.R.  17  S.C.  211 469 

Barraclough  v.  Brown [1897]  A.C.  615 333 

Barthe  v.  Alleyn-Sharples  60  Can.  S.O.R.  1 194 

Battis'hill  v.  Reed  18  C.B.  696  525,  526 

Bebb  v.  Bunny 1 K.  & J.  216  80 

Bedford,  Duke  of,  v.  Ellis [1901]  A.C.  1 372 

Beeston  v.  Collyer  4 Bing.  309 566,  567,  508,  569 

Bell  v.  Golding 23  A.R.  485  318,  319,  320,  321 

Belt  v.  Dawes  51  L.J.Q.B.  359  590,  604 

Benton  v.  Thornhill 7 Taunt.  149  204 
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[APPELLATE  DIVISION.] 

Imperial  Bank  oe  Canada  v.  Alley. 

Banks  and  Banking — Guaranty  of  Account  of  Trading  Company  with 
Bank — Action  against  Guarantors — Defences — Company  Forced  by 
Bank  into  Bankruptcy — Forced  Sale  of  Assets — Prejudice  of  Guar- 
antors— Duty  of  Creditor  to  Surety — Notice  to  Guarantors — Rate 
of  Interest  Charged  by  Bank — Discount  of  Bills — Bank  Act,. sec.  91 
— Illegal  Exaction  of  Interest — Provisions  of  Guaranty — Implica- 
tion from  — Bank-manager' s Certificate  — Conclusiveness  as  to 
Amount  Due — Right  to  Controvert — Alteration  of  Terms  of  Con- 
tract— Practice — Recital  in  Judgment — “ Assizes  || — Meaning  of. 

A guaranty  having  been  given  by  the  defendants  for  the  indebtedness 
of  a trading  company  to  the  plaintiff  bank,  the  company  was,  on  the 
petition  of  the  bank,  declared  bankrupt  on  the  26th  April,  1924,  and 
two  days  later  the  bank  gave  notice  to  the  defendants  that  payment 
by  them  of  the  amount  due  under  the  guaranty  was  required.  It 
was  contended  that  by  putting  the  company  into  bankruptcy,  and 
thereby  bringing  its  assets  to  a forced  sale,  the  bank  had  so  preju- 
diced the  guarantors  as  to  discharge  them  from  liability:  — 

Held,  that  no  duty  is  owed  by  a creditor  to  a surety  either  to  put  the 
principal  debtor  into  bankruptcy  or  to  refrain  from  doing  so. 

Assets  of  the  debtor  upon  which  the  creditor  has  no  charge  or  lien 
are  not  a security  which  the  creditor  is  bound  to  preserve  for  the 
benefit  of  the  surety. 

If  the  guarantors  desired  to  influence  the  disposition  of  the  bankrupt 
estate,  their  proper  course  was  to  pay  off  the  bank  and  be  subrogated 
in  its  rights. 

The  instrument  of  guaranty  provided  that  “ the  liability  of  each  guar- 
antor to  pay  shall  first  arise  ” when  notice  is  given.  This  did  not 
mean  that  there  was  no  liability  under  the  guaranty  before  notice. 
There  was  nothing  in  the  instrument  or  in  law  to  prevent  the  bank 
taking  such  steps  against  the  principal  debtor  as  it  might  see  fit 
without  first  notifying  the  guarantors. 

It  was  contended  that  for  a period  of  years  the  bank  had  exacted  from 
the  company  interest  at  a higher  rate  than  7 per  cent,  per  annum,  in 
violation  of  sec.  91  of  the  Bank  Act,  ,in  this  way:  when  a bill  was 
drawn  by  the  company  upon  a customer  and  was  discounted  by  the 
bank  at  6 or  7 per  cent,  and  the  net  proceeds  credited  to  the  company, 
the  bank,  when  acceptance  was  refused  and  the  bill  returned,  would 
charge  the  company’s  account  with  the  full  amount  of  the  bill,  with- 
out any  rebate  of  interest  or  discount: — - 
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Held,  that  the  transaction  was  not  a loan  of  the  amount  credited  upon 
the  discount  of  the  bill,  but  a purchase  of  the  bill,  the  bank  being 
the  absolute  owner. 

The  bank  was  within  its  legal  rights  in  demanding  immediate  payment 
of  such  bills  without  waiting  for  their  maturity,  and  could  have  sued 
at  once  upon  them:  sec.  82  of  the  Bills  of  Exchange  Act. 

The  drawer  would  not  be  entitled  to  any  rebate  or  deduction  in  respect 
of  the  interest  applicable  to  the  unexpired  term  of  the  bill. 

Upon  the  return  of  a dishonoured  bill,  the  company  in  many  cases 
would  again  draw  for  the  same  amount,  and  the  bank  would  discount 
the  bill  as  before,  and  if  the  second  bill  came  back  dishonoured  it 
would  again  be  charged  in  full  to  the  company’s  account;  and  the 
bank  might  in  that  way  be  getting  interest  several  times  over  upon 
the  amount  originally  credited  to  the  company:  — 

Held,  that  the  company  was  not  legally  bound  to  transact  business 
with  the  bank  in  that  way,  and  if  it  chose  to  do  so,  it  could  not  after- 
wards claim  rebates.  There  was  no  breach  of  sec.  91.  The  discount- 
ing .of  each  bill  was  a separate  transaction — the  second  bill  could 
not  be  regarded  as  a renewal  of  the  first. 

There  being  no  illegal  taking  of  interest  by  the  bank,  the  bank- 
manager’s  certificate  as  to  the  amount  due,  which,  by  para.  11  .of  the 
instrument,  was  made  conclusive  evidence  against  the  guarantors, 
could  not  be  controverted. 

It  was  provided  by  para.  16  of  the  instrument  of  guaranty  that  the 
amounts  to  which  the  liability  of  the  guarantors  was  limited  should 
bear  interest  at  6 per  cent,  from  the  service  of  notice  requiring  pay- 
ment. There  was  nothing  in  the  instrument  as  to  the  rate  of 
interest  to  be  charged  to  the  principal  debtor:  — 

Held,  that  no  inference  could  be  drawn  from  para.  16  in  that  regard; 
and  it  could  not  be  said  that  the  bank  had  altered  the  terms  of  the 
contract  in  such  a way  as  to  relieve  the  guarantors. 

Egbert  v.  Northern  Crown  Bank,  [1918]  A.C.  903,  explained  and  dis- 
tinguished. 

The  formal  judgment,  reciting  that  the  action  came  on  for  trial  at  the 
“Toronto  Non-jury  Assizes,”  should  be  amended — the  word  “Assizes” 
is  confined  to  the  sitting  of  a Judge  of  the  Supreme  Court  with  a 
jury.  # 

Appeal  by  three  of  the  four  defendants  from  the  judgment  of 
Logie,  J.,  of  the  10th  June,  1925,  in  favour  of  the  plaintiffs  in  an 
action  upon  a guaranty. 

March  2.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

W.  D.  McPherson , K.C.,  for  Julia  Alley,  defendant,  appellant, 

N.  B.  McPherson , for  W.  S.  Alley  and  John  McCurrah,  de- 
fendants, appellants. 

J . W.  Bain , K.C.,  and  M.  L.  Gordon , for  the  plaintiffs,  respond- 
ents, were  not  called  upon. 

The  argument  for  the  appellants  is  fully  stated  in  the  judg- 
ment. The  following  authorities  were  referred  to  by  counsel: 
Luning  v.  Milton  (1890),  7 Times  L.R.  J2;  Titus  v.  Durhee 
(1862),  12  U.C.C.P.  367;  Watts  v.  Shuttleivorth  (1860),  5 H.  & 
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N.  235;  BUst  V.  Brown  (1862),  8 Jur.  N.S.  602,  603;  Strange  v. 
Fooks  (1863),  4 Griff.  408,  412;  Wulff  and  Billing  v.  Jay  (1872), 
L.R.  7 Q.B.  756;  Pledge  v.  Buss  (1860),  Johns  Ch.  663;  Pearl  v. 
Deacon  (1857),  1 DeGr.  & J.  461;  Forbes  v.  Jackson  (1882),  19 
Ch.D.  615;  Egbert  v.  Northern  Crown  Bank , [1918]  A.C.  903; 
Swan  y.  Bank  of  Scotland  (1836),  10  Bligh  N.R.  627;  Halsbury’s 
Laws  of  England,  vol.  15,  p.  480. 

April  1.  The  judgment  of  the  Court  was  read  by  Orde,  J.A. : 
— The  action  is  upon  a guaranty  given  by  the  defendants  for 
the  indebtedness  of  the  Consolidated  Cloak  'Company  Ltd.,  both 
then  existing  and  future,  to  the  plaintiff  bank,  the  liability  of 
each  guarantor  being  limited  as  to  each  of  the  three  appellants 
to  the  sum  of  $15,000  and  interest  at  6 per  cent,  per  annum 
from  the  service  of  notice  to  pay. 

At  the  conclusion  of  the  argument  of  counsel  for  the  appel- 
lants we  did  not  call  upon  counsel  for  the  respondents,'  but  never- 
theless reserved  judgment. 

The  notice  of  appeal  sets  out  a large  number  of  grounds, 
inany  of  them  interrelated,  but  it  will  be  simpler  to  deal  with 
the  points  as  developed  in  Mr.  McPherson’s  argument. 

The  male  guarantors  were  directors  of  the  cloak  company, 
but  the  female  guarantor  was  not. 

In  April,  1924,  the  plaintiff  bank  lodged  a petition  in  bank- 
ruptcy against  the  company,  and  on  the  26th  April,  1924,  a 
receiving  order  was  duly  made  against  it.  On  the  28th  April, 
1924,  the  bank  gave  notice  to  the  guarantors  requiring  payment 
of  the  amount  due  under  the  guaranty. 

It  was  argued  with  much  force  by  counsel  for  the  appellants 
that  by  putting  the  debtor-company  into  bankruptcy,  and  thereby 
putting  its  assets  to  a forced  sale,  the  bank  had  so  prejudiced  the 
guarantors  as  to  discharge  them  from  all  liability.  And  as  inci- 
dental to  this  contention  it  was  urged  that  in  thus  bringing  about 
a sale  of  the  company’s  assets  (i.e.  those  assets  available  for  the 
general  body  of  creditors)  the  bank  had  so  dealt  with  its  security 
as  to  relieve  the  guarantors.  These  propositions  are  somewhat 
startling  in  their  novelty,  and  can  be  dealt  with  in  a few  words. 

There  is  no  duty  owing  by  a creditor  to  a surety  either  to  put  the 
principal  debtor  into  bankruptcy  or  to  refrain  from  doing  so.  A 
surety  may  sometimes  feel  aggrieved  at  the  creditor’s  delay  in 
taking  steps  to  recover  from  the  principal  debtor,  but  such  delay 
constitutes  no  defence  to  the  surety  when  sued.  It  is  therefore  a 
novel  ground  for  complaint  that  the  creditor  has  taken  steps  to 
realise  what  he  can  from  the  debtor.  I have  examined  all  the 
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cases  cited  by  counsel  in  support  of  this  contention,  but  none  of 
them  touches  the  point.  They  all  deal  with  the  creditor’s  respon- 
sibility to  the  surety  in  respect  of  securities  pledged  or  mort- 
gaged to  the  creditor  or  otherwise  charged  upon  the  debtor’s 
estate. 

Nor  are  assets  of  the  debtor  upon  which  the  creditor  has 
no  charge  or  lien  a security  which  the  creditor  is  bound 
to  preserve  for  the  benefit  of  the  surety.  There  are  cases,  of 
course,  where  the  creditor,  having  obtained  judgment  and  effected 
a seizure  upon  the  debtor’s  property,  has  afterwards  so  acted  as 
to  lose  the  benefit  of  the  steps  taken  towards  realisation.  In  such 
cases  the  surety  is  entitled  to  relief.  But  here,  once  the  debtor 
was  declared  bankrupt  the  realisation  proceeded  under  the  direc- 
tion of  the  trustee  and  the  inspectors  for  the  benefit  of  all  credi- 
tors. If  the  guarantors  desired  to  influence  the  disposition  of 
the  bankrupt  estate,  their  proper  course  was  to  pay  off  the  bank 
and  be  subrogated  in  its  rights. 

Some  stress  was  laid  upon  the  fact  that  notice  to  the  guaran- 
tors was  not  given  until  after  the  making  of  the  receiving  order, 
and  it  was  argued  that  there  could  be  no  liablity  under  the  guar- 
anty until  after  notice,  and  that  the  bank  by  putting  the  com- 
pany into  bankruptcy,  without  first  notifying  the  guarantors,  had 
prevented  the  latter  from  taking  steps  to  protect  themselves, 
thereby  so  altering  their  position  as  to  release  them  from  further 
liability.  The  notice  was  given  under  para.  12  of  the  guaranty, 
which  provides  that  “ the  liability  of  each  guarantor  to  pay  shall 
first  arise  ” when  notice  is  given.  This,  of  course,  does  not  mean 
that  there  is  no  liability  under  the  guaranty  before  notice.  It 
merely  requires  notice  before  commencing  action.  There  is 
nothing  in  the  guaranty  itself  nor  is  there  any  principle  of  law 
to  prevent  the  bank  from  taking  such  steps  against  the  principal 
debtor  as  it  might  see  fit  without  first  notifying  the  guarantors. 
That  the  guarantors  knew  of  the  company’s  insolvent  condition 
is  to  be  inferred  from  the  fact  that  three  of  them  were  directors. 

The  defendants  further  alleged  that  for  a period  of  years 
going  back  to  a time  long  before  the  giving  of  the  guaranty,  the 
bank  had  exacted  and  taken  from  the  company  interest  at  a 
higher  rate  than  7 per  cent,  per  annum  in  violation  of  sec.  91 
of  the  Bank  Act  (3  & 4 Geo.  Y.  ch.  9 and  13  & 14  Geo.  Y.  ch.  32). 
And  they  claimed  to  be  entitled  to  have  an  account  taken  and 
to  be  credited  with  all  the  sums  so  illegally  exacted,  as  alleged, 
even  prior  to  the  date  of  the  guaranty,  and  this  notwithstanding 
that  many  of  the  alleged  illegal  exactions  must  have  long  since 
been  paid  to  the  bank  by  the  debtor-company. 
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For  this  contention  reliance  was  placed  npon  the  judgment 
of  the  Privy  Council  in  Egbert  v.  Northern  Crown  Bank,  [1918] 
A.C.  903,  and  especially  upon  the  language  of  Lord  Dunedin  at 
p.  910. 

There  was  no  evidence  whatever  that  the  bank  had  ever 
directly  charged  or  exacted  or  taken  interest  at  a higher  rate  than 
7 per  cent,  per  annum.  But.  it  was  contended  that  under  its 
method  of  doing  business  with  the  company  the  bank  had  in  many 
cases  in  effect  exacted  and  taken  interest  at  a higher  rate.  This 
contention  is  best  explained  by  the  following  as  a typical  example. 
A bill  of  exchange  for  $1,000,  drawn  by  the  company  at  90  days 
upon  a customer  in  Regina,  would  be  discounted  by  the  bank  at 
say  6 or  7 per  cent,  per  annum,  and  the  net  proceeds  would  be 
credited  to  the  company.  Upon  the  bill  being  forwarded  to 
Regina  and  acceptance  being  refused,  the  bill  would  be  returned 
to  Toronto,  and  the  company’s  account  would  be  immediately 
charged  with  the  full  amount  of  the  bill,  without  any  rebate  of 
interest  or  discount.  Now  it  is,  of  course,  quite  clear  that  if  this 
transaction  is  regarded  as  a loan  of  the  amount  credited  upon 
the  discount  of  the  bill,  then  by  charging  the  company  the  full 
amount  of  the  dishonoured  bill  upon  its  return  15  days  later  (that 
being  about  the  time  that  would  elapse)  the  bank  would  for  the 
money  so  advanced  be  getting  a much  higher  return  during  the 
15  days  than  7 per  cent,  per  annum.  A good  deal  of  time 
was  taken  up  at  the  trial  by  evidence  as  to  the  rebates  of  interest 
to  which  the  company  and  the  guarantors  would  be  entitled  if  it 
should  appear  that  such  interest  had  been  illegally  charged  or 
taken  by  the  bank. 

But  when  a bank  discounts  a bill  the  tranasaction  is  not  a 
loan,  but  a purchase  of  the  bill,  the  bank  being  the  absolute  owner 
of  it. 

It  was  suggested  during  the  argument  that  upon  the  dishonour 
of  a bill  by  non-acceptance  the  holder  could  not  immediately  sue 
the  drawer  upon  it  but  must  w^ait  until  it  matures  according  to 
its  tenor.  In  fact  much  of  the  argument  was  predicated  upon 
this  and  upon  whether  or  not  the  guarantors  were  precluded  by 
the  company’s  acquiescence  in  the  improper  practice  of  the  bank. 
But  the  bank  was  quite  within  its  legal  rights  in  demanding  im- 
mediate payment  of  such  bills  without  waiting  for  their  maturity, 
and  could  have  sued  at  once  upon  them.  By  sec.  82  of  the  Bills 
of  Exchange  Act  (R.S.C.  190b,  ch.  119),  subject  to  the  provisions 
of  that  Act(  that  is,  as  to  due  presentment  for  acceptance  and 
notice  of  dishonour),  “when  a bill  is  dishonoured  by  non-accept- 
ance an  immediate  right  of  recourse  against  the  drawer  and 
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endorser  accrues  to  the  holder.”  This  has  always  been  the  law; 
Rayley  on  Bills,  5th  ed.,  p.  331;  Bright  v.  Furrier  (1765),  Bnller 
Nisi  Prius  269a;  Milford  v.  Mayor  (1779),  1 Doug.  55;  Ballingalls 
v.  Gloster  (1803),  3 East  481.  And  I can  find  no  authority  for 
the  suggestion  that  the  drawer  would  be  entitled  to  any  rebate 
or  deduction  in  respect  of  the  discount  or  interest  applicable  to 
the  unexpired  term  of  the  bill.  It  must  not  be  overlooked  that  by 
drawing  the  bill  the  drawer  engages  that  on  due  presentment  it 
will  be  accepted:  sec.  130.  His  warranty  as  to  acceptance  has 
accordingly  been  broken,  the  holder’s  security  is  to  that  extent 
seriously  impaired,  and  it  is  no  hardship  that,  in  the  absence  of 
some  agreement  to  the  contrary,  the  drawer  should  immediately 
repay  the  holder  the  full  amount  of  the  dishonoured  bill. 

It  was  urged  that  in  the  present  case  the  alleged  excessive 
profits  feo  reaped  by  the  bank  had  been  further  enhanced  by  the 
fact  that  upon  the  return  of  the  dishonoured  bill  the  company 
would  in  many  cases  again  draw  for  the  same  amount,  discounting 
the  bill  as  before,  and  that  if  the  second  bill  should  come  back  dis- 
honoured, as  it  frequently  did,  it  would  again  be  charged  in 
full  to  the  company’s  account.  So  that  the  bank  during  part  of 
the  90  days  might  be  getting  interest  several  times  over  upon  the 
amount  originally  credited  to  the  company  upon  the  first  discount. 

The  answer  to  all  this  is  that  the  company  was  not  legally 
bound  to  transact  business  with  the  bank  in  that  way,  and  if  it 
chose  to  do  so  I cannot  see  upon  what  principle  the  company  could 
afterwards  claim  to  recover  the  so-called  rebates.” 

In  these  circumstances,  I am  of  the  opinion  that  the  whole 
structure  of  Mr.  McPherson’s  elaborate  argument,  based  largely 
upon  the  Egbert  case,  is  without  the  necessary  foundation.  There 
never  was  any  breach  of  sec.  91  by  the  bank.  The  discounting 
of  each  bill  was  a separate  transaction,  which  was  closed  when  the 
dishonoured  bill  was  charged  back  to  the  company.  It  is  true 
that  for  certain  purposes  when  the  holder  of  a bill  takes  a renewal 
the  whole  transaction  is  held  to  be  a continuous  one,  but  I fail  to 
see  how  any  such  principle  is  applicable  here,  or  on  what  theory 
the  second  bill  could  be  regarded  as  a renewal  of  the  first.  Even 
if  it  were,  the  bank’s  right  to  be  paid  the  full  amount  of  the 
renewed  bill  would  not  be  affected. 

There  seems  to  me,  therefore,  to  be  no  reason  whatever  for 
the  application  of  any  principle  to  be  deduced  from  the  Egbert 
case.  There  was  no  illegal  taking  of  interest  by  the  bank  either 
by  way  of  discount  or  otherwise.  I desire,  however,  to  point  out 
that  in  considering  the  Privy  Council  judgment  in  that  case,  it 
must  be  remembered  that  it  was  the  guarantor  who  appealed  fron* 
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the  Alberta  judgment,  and  that  all  the  Judicial  Committee  had  to 
deal  with  was  whether  or  not  the  guarantor  was  wholly  relieved. 
The  bank  did  not  cross-appeal,  and  the  particular  portion  of  Lord 
Dunedin’s  judgment  upon  which  so  much  stress  was  laid  must 
be  confined  to  the  question  really  before  the  Committee. 

What  I have  said  also  disposes  of  the  argument  that  the  bank- 
manager’s  certificate  as  to  the  amount  due,  which  by  para.  11  of 
the  guaranty  is  made  conclusive  evidence  against  the  guarantors, 
may  be  controverted  because  it  includes  an  amount  Illegally 
charged  or  exacted  by  the  bank. 

It  was  further  argued  that  in  charging  interest  at  a higher 
rate  than  6 per  cent,  the  bank  had  altered  the  terms  of  the  con- 
tract so  as  to  relieve  the  guarantors.  This  argument  was  founded 
upon  the  provision  in  para.  16  of  the  guaranty  that  the  amounts 
in  which  the  liability  of  the  guarantors  was  limited  should  re- 
spectively bear  interest  at  6 per  cent,  from  the  service  of  notice 
requiring  payment.  But  there  is  nothing  in  the  guaranty  as  to 
the  rate  of  interest  to  he  charged  the  principal  debtor,  and  no 
inference  is  capable  of  being  drawn  from  para.  16  in  that  regard. 
And,  as  the  bank  did  not  in  fact  exact  or  take  an  illegal  rate,  there 
is  no  room  for  the  contention  given  effect  to  in  the  Alberta  Court 
in  the  Egbert  case  ( Northern  Crown  Bank  v.  W oodcrafts  Ltd. 
(1917),  33  D.L.R.  367),  that  the  guaranty  implied  that  the 
debtor  would  not  be  charged  a higher  rate  than  the  bank  could 
legally  exact. 

For  these  reasons  the  appeal  must  be  dismissed. 

I desire  to  draw  attention  to  an  error  in  the  formal  judgment 
appealed  from.  It  recites  that  the  action  came  on  for  trial  at 
the  “Toronto  Non-jury  Assizes.”  This,  of  course,  is  wrong. 
The  word  “Assizes  ” is  confined  to  a sitting  of  a Judge  of  the 
Supreme  Court  with  a jury.  The  term  “ Non-Jury  Assizes”  is 
a frequent  newspaper  inaccuracy,  but  it  should  not  have  been 
used  in  a formal  judgment.  The  judgment  may  be  amended 
accordingly. 
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Limitation  of  Actions — “ Damages  Occasioned  by  a Motor  Vehicle” — 
Highway  Traffic  Act,  1923,  sec.  54 — Passenger  Injured  by  Negligence 
of  Driver — Action  against  Owner — Damages  not  Occasioned  by 
Violation  of  Act. 

By  sec.  54  of  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48,  “ No 
action  shall  be  brought  against  a person  for  the  recovery  of  damages 
occasioned  by  a motor  vehicle  after  the  expiration  of  six  months 
from  the  time  when  the  damages  were  sustained:” — 

Held  (Magee,  J.A.,  dissenting),  that  the  damages  to  which  the  limita- 
tion applies,  so  far  as  the  owner  of  the  motor  vehicle  is  concerned, 
are  intended  to  be  those  provided  for  in  the  Act  itself,  due  to  its  viola- 
tion, and  not  including  those  recoverable  at  common  law  or  apart 
from  that  Act;  and  therefore  an  action  brought  by  a passenger  in  a 
motor  vehicle  against  the  owner  to  recover  damages  for  injury  sus- 
tained by  reason  of  the  negligence  of  the  driver  in  shutting  the  door 
of  the  vehicle  upon  the  passenger’s  hand,  was  not  barred,  though 
brought  more  than  6 months  after  the  injury. 

Parlov  v.  Lozina  and  Raolvich  (1921),  49  O.L.R.  299,  and  Driscoll  v. 
Colletti  (1926),  58  O.L  R.  444,  explained. 

Appeal  by  the  defendants  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  York  in  favour  of  the  plaintiff 
for  the  recovery  against  the  defendants,  the  owners  of  a taxicab 
in  which  the  plaintiff  was  a pass.enger,  of  $101  damages  for  injury 
to  the  plaintiff  by  her  hand  being  caught  in  the  door  of  the  cab 
owing  to  the  negligence  of  the  driver  in  closing  it. 

February  25.  The  appeal  was  heard  bv  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Smith,  JJ.A. 

J.  B.  Cartwright , for  the  appellants,  contended  that  the 
learned  trial  Judge  erred  in  finding  that  the  accident  was  not 
“ occasioned  by  a motor  vehicle/’  within  the  meaning  of  sec.  54 
of  the  Highway  Traffic  Act,  1923,  13  & 14  G-eo.  Y.  ch.  48.  If  sec. 
54  applied,  the  action,  not  having  been  brought  within  6 months, 
was  barred. 

A.  W.  Roebuck,  for  the  plaintiff,  respondent,  argued  that  the 
trial  Judge  was  right  in  holding  that  an  accident  caused  by  the 
shutting  of  a door  of  a motor  vehicle  was  not  an  accident  “ occa- 
sioned by  a motor  vehicle,”  within  the  meaning  of  sec.  54,  which, 
being  a limitation  section,  should  . be  liberally  construed.  A 
defendant  who  seeks  to  take  advantage  of  it  must  bring  himself 
strictly  within  the  words  of  the  section.  Reference  to  Murray  v. 
East  India  Co.  (1821),  5 B.  & Aid.  204,  215;  Ilalsbury’s  Laws  of 
England,  vol.  19,  p.  37. 
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April  19.  Hudgins,  J.A. : — The  question  to  be  decided  in  this 
case  is  a difficult  one. 

Section  54  of  the  Highway  Traffic  Act  reads  as  follows : — 

“ No  action  shall  be  brought  against  a person  for  the  recovery 
of  damages  occasioned  by  a motor  vehicle  after  the  expiration  of 
six  months  from  the  time  when  the  damages  were  sustained.” 

The  words  are  very  wide.  The  accident  was  caused  by  the 
chauffeur  shutting  the  door  of  the  motor  car  on  the  plaintiff’s  hand, 
thereby  injuring  it. 

In  one  sense  it  is  damage  “ occasioned  by  a motor  vehicle/’ 
but  it  is  necessary  to  consider  whether  the  position  of  the  clause 
in  the  Highway  Traffic  Act  requires  a more  restricted  meaning 
than  it  would  at  first  appear  to  bear. 

The  Act  clearly  deals  with  the  operation  of  motor  and  other 
vehicles  on  a highway,  as  is  evident  from  the  frequent  use  of  the 
expressions  “ on  a highway,”  “ when  driving,”  as  well  as  from  the 
fact  that  the  various  sections  are  directed  to  protecting  people 
from  dangers  to  which  they  are  exposed  from  the  neglect  of 
statutory  provisions  regarding  motors  and  other  vehicles  when  on 
the  highway  itself,  and  their  equipment,  and  from  the  perils  caused 
thereon  by  the  operation  of  moving  vehicles. 

Section  57  is  as  follows  : — • 

“ No  penalty  or  imprisonment  shall  be  a bar  to  the  recovery 
of  damages  by  the  injured  person.” 

The  “ recovery  of  damages  ” provided  for  therein  clearly  flows 
from  an  act  for  which  a penalty  imposed  by  the  Act  could  have 
been  enforced.  But  this  section  is  not  confined  to  motor  vehicles. 
The  Act  provides  for  and  enforces  penalties  for  the  doing  or  omit- 
ting certain  things  by  vehicles  (see  the  definition  of  “ vehicle  ” 
in  the  statute*)  such  as  bicycles,  tricycles,  sleighs,  etc.  These 
damages  are  not  barred  in  6 months.  Why  is  this  distinction 
made  with  regard  to  motor  vehicles?  When  the  section  which 
makes  an  owner  liable  is  considered,  it  is  found  to  provide  for 
damages  occasioned  by  violations  of  the  Act  limited  to  cases  where 
damage  ensues  while  the  motor  is  being  operated  by  the  owner  or 
some  other  person  with  his  consent.  By  sec.  53,  a summons  for 
breach  of  the  provisions  of  the  statute  in  question  is  required  to 
be  served  within  10  days  of  the  alleged  offence.  By  sec.  1142  of 
the  Criminal  Code  (made  applicable  by  sec.  4 of  the  Ontario 
Summary  Convictions  Act),  complaint  before  the  magistrate  is 

♦Section  2 (n) : “Vehicle”  shall  include  motor  vehicle,  trailer, 

traction  engine  and  any  vehicle  drawn,  propelled,  or  driven  by  any  kind 
of  power,  including  muscular  power,  but  not  including  the  cars  of  elec- 
tric or  steam  railways  running  only  upon  rails. 
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to  be  made  within  6 months  from  the  time  when  the  matter  arose. 
All  therefore  that  can  be  recovered  against  the  owner  of  a motor 
vehicle  under  the  Highway  Traffic  Act  is  damages  for  violation 
of  that  statute,  for  which  he  is  made  liable  under  certain  condi- 
tions, while  the  wider  liability  of  drivers  of  motor  cars,  and  owners 
and  drivers  of  other  vehicles,  for  damages  and  penalties,  comes 
under  other  sections.  Is  it  not  reasonable  to  conclude  that  the 
former  are  the  damages  recovery  of  which  is,  so  far  as  the  owner  is 
concerned,  referred  to  in  sec.  54,  for  these  are  all  that  the  whole 
enactment  as  to  the  owner  provides  for?  Here  it  is  the  owner 
that  is  sued.  I confess  I am  drawn  to  the  conclusion  that  the 
damages  to  which  the  limitation  applies,  so  far  as  the  owner  is 
concerned,  are  intended  to  be  those  provided  for  in  the  Act  itself, 
due  to  its  violation,  and  not  including  those  recoverable  at  common 
law  or  apart  from  that  Act.  Why  should  claims  be  barred  by  this 
Act.  which  are  not  recoverable  thereunder  ? 

I do  not  think  the  case  of  Driscoll  v.  Colletti  (1926),  58  O.L.R. 
444,  decided  by  the  'Second  Divisional  Court,  is  in  any  way  decisive 
of  the  point  involved  in  this  appeal. 

That  case  follows  and  adopts  a conclusion  said  to  be  implied 
in  a case  in  this  Division,  Parlov  v.  Lozina  and  Raolovich  (1921), 
49  O.L.R.  299,  namely,  that  any  owner  of  a motor  car  is  liable  to 
a passenger  for  damages  due  to  the  neglect  of  duties  imposed  by 
the  Highway  Traffic  Act,  or  to  the  breach  of  prohibitions  therein. 

The  Court  was  equally  divided  in  the  Parlov  case,  and  so  the 
judgment  below  was  affirmed.  But,  as  one  of  the  two  members 
of  that  Court  who  were  in  favour  of  affirming,  and  now  the  only 
one  of  the  two  surviving,  I may  be  permitted  to  say  that  the  point 
on  which  the  Second  Divisional  Court  has  followed  that  decision 
was  not  considered  or  pronounced  upon.  It  was  taken  for 
granted. 

It  is  for  the  purpose,  partly,  of  avoiding  difficulty  arising 
from  such  a situation  that  the  statute  (Judicature  Act,  sec.  32) 
allows  the  later  Court  to  ask  and  if  possible  to  obtain  consent  to 
a different  decision  or  the  virtual  overruling  of  the  earlier  judg- 
ment. Were  the  question  here  free  from  the  considerations  which 
now  influence  me,  I should  be  unable  to  see  any  difference  between 
injury  done  by  part  of  a motor  vehicle,  the  door,  operated  by  the 
chauffeur  when  on  the  highway,  and  that  done  by  its  mudguard 
or  buffer  when  the  car  was  in  motion.  But  I think  the  limitation 
is  only  intended  to  apply  to  damages  caused  by  a violation  of  the 
Highway  Traffic  Act,  in  which  there  is  nothing  dealing  with  such 
a negligent  act  as  that  on  which  this  action  is  based.  That  statute 
is  really  a collection  of  duties  and  obligations  imposed  on  motor 
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drivers  and  others,  based  on  the  operation  of  motors  upon  public 
highways,  for  which  owners  of  cars  are,  where  any  provision  of 
the  Act  is  violated,  save  as  in  the  Act  provided,  made  responsible. 
But  it  is  not,  I think,  intended  to  be  exhaustive  as  to  all  liabilities 
which  arise  at  common  law  or  otherwise  due  to  the  negligence  of 
a servant  who  is  in  charge  of  the  motor  car. 

I would  dismiss  the  appeal  with  costs. 
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Mulock,  C.J.O.,  agreed  with  Hodgins,  J.A. 


iSmith,  J.A. On  the  28th  June,  1924,  the  plaintiff  (respond- 
ent) entered  one  of  the  appellants’  taxicabs  as  a passenger  for 
hire.  The  driver  slammed  shut  the  door  of  the  taxi  when  the 
plaintiff’s  hand  was  on  the  side  of  the  doorway  and  injured  her 
thumb.  It  is  admitted  for  the  purposes  of  the  action  that  it  was. 
the  driver’s  negligence  that  caused  the  injury  to  the  plaintiff,, 
that  the  action  was  commenced  more  than  6 months  after  the 
accident,  and  that  the  damages  were  $101. 

The  learned  'County  C’ourt  Judge,  sitting  in  a Division  Court,, 
gave  the  plaintiff  judgment  for  this  sum  with  costs.  The  defence 
relied  on  was  the  provision  of  sec.  54  of  the  Highway  Traffic  Act, 
1923,  which  is  as  follows: — 

“ No  action  shall  be  brought  against  a person  for  the  recovery 
of  damages  occasioned  by  a motor  vehicle  after  the  expiration  of 
six  months  from  the  time  when  the  damages  were  sustained.” 

The  learned  County  Court  Judge  held  that  this  section  was 
not  applicable,  as  the  action  was  one  at  common  law. 

Since  the  date  of  this  judgment  the  Second  Divisional  Court 
has  given  a decision  in  Driscoll  v.  Colletti,  58  O.L.R.  444,  holding 
that  sec.  42(1)  of  the  Highway  Traffic  Act,  1923,  applies  to  a pas- 
senger in  a motor  vehicle.  In  Gray  v.  Peterborough  Radial  RaiU 
way  Co.,  47  O.L.R.  540,  Orde,  J.,  had  held  that  sec.  42  (then 
sec.  19)  applied  to  a passenger  in  a car,  and  at  nisi  prius  Riddell, 
J.,  had  held  that  sec.  43,  dealing  jvith  “ onus,”  did  not  apply  in 
favour  of  a passenger. 

In  Driscoll  v-  Colletti , Riddell,  J.A.,  writing  the  unanimous 
judgment  of  the  Court,  concludes  that  they  are  bound  by  a judg- 
ment of  the  First  Divisional  Court  in  Parlov  v.  Lozina  and  Raolo - 
rich,  49  O.L.R.  299,  where,  dealing  with  a case  under  sec.  42,  the 
judgment  of  Middleton,  J.,  was  upheld  by  an  equal  division  of 
the  Court,  Meredith,  C'.J.O.,  and  Hodgins,  J.A.,  agreeing  with  the 
judgment  below,  and  Magee  and  Ferguson,  JJ.A.,  holding  that 
the  section  did  not  apply.  In  writing  the  judgment  in  Driscoll 
v.  Colletti  the  learned  Judge  says  (58  O.L.R,  450)  : “ Were  the  case 
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of  first  instance,  I think  I should  be  of  the  opinion  that  the  plaintiff 
here  was  not  in  such  a position  that  the  defendant  must  be  respon- 
sible to  him.  I should  agree  in  the  view  of  Magee  and  Ferguson, 
JJ.A.,  that  the  Act  did  not  apply;”  and  again  (p.  452)  : “ It  may 
well  be  that  the  intention  of  the  Legislature  has  not  been  correctly 
interpreted — in  any  case  the  matter  seems  worthy  of  consideration, 
with  the  view  of  amending  or  clarifying  the  legislation.” 

While  I personally  agree  with  these  observations  of  the  learned 
Judge,  and  with  the  view  of  my  brother  Magee  in  Parlov  v.  Lozina 
and  Raolovich , I have  found  it  difficult  to  discover  a principle  on 
which  it  could  be  held  that,  while  sec.  42(1)  applies  to  a pas- 
senger in  a vehicle,  sec.  54  does  not.  In  Driscoll  v.  Colletti  the 
Court  would  evidently  have  been  unanimous  the  other  way  had  it 
not  been  thought  that  Parlov  v.  Lozina  and  Raolovich  was  a bind- 
ing decision  that  called  for  the  result  arrived  at.  I have  read  the 
judgment  of  my  brother  Hodgins  in  this  case,  in  which,  as  the 
survivor  of  the  two  Judges  whose  decision  prevailed  in  Parlov  v. 
Lozina  and  Raolovich , where  the  Court  was  equally  divided,  he 
intimates  that  it  was  not  intended  to  pronounce  on  the  point  that 
they  have  been  taken  to  have  pronounced  upon.  The  doubt  thus 
cast  upon  that  decision,  I think,  furnishes  a sufficient  ground  for 
at  least  refusing  to  extend  the  principle  so  as  to  apply  it  to  sec.  54, 
with  which  we  have  to  deal  in  this  case. 

I therefore  concur  in  dismissing  the  appeal  with  costs. 


Magee,  J.A. : — The  plaintiff,  a passenger  in  the  defendant 
company’s  motor  cab,  had  her  thumb  broken  by  the  driver  em- 
ployed by  the  defendants  negligently  closing  the  cab-door  upon  it. 
Her  claim  in  the  Division  Court  was  “ for  $120  damages  for  per- 
sonal injuries  occasioned  her  by  the  negligent  closing  of  a door 
upon  her  hand  by  an  employee  of  the  defendant  company.”  The 
defendants  appeal  against  the  judgment  ft>r  damages,  not  because 
they  were  not  liable,  but  because  the  action  was  commenced  more 
than  6 months  after  the  injury.  The  Highway  Traffic  Act,  1923, 
which  was  then  in  force,  provides,  in  sec.  54,  that  no  action  shall 
be  brought  against  a person  for  the  recovery  of  damages  occa- 
sioned by  a motor  vehicle  after  the  expiration  of  6 months  from 
the  time  when  the  damages  were  sustained.  That  is  the  only 
section  in  the  Act  in  which  the  words  “ occasioned  by”  are  used. 
Section  43  places  upon  the  owner  or  driver  the  onus  of  proof  that 
the  loss  or  damage  did  not  “ arise  through  ” his  negligence  or 
improper  conduct  when  it  is  “ sustained  by  reason  of”  a motor 
vehicle  on  a highway.  Section  42  makes,  the  owner  of  a motor 
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vehicle  responsible  for  “ any  violation  of  ” the  Act,  which  would 
include,  under  sec.  25,  driving  recklessly  or  negligently.  Ques- 
tions have  arisen  under  secs.  42  and  43  as  to  whether  they  applied 
to  injuries  to  a passenger  in  the  motor  vehicle  whose  driver  was 
alleged  to  be  in  fault.  In  Parlov  v.  Lozina  and  Raolovich , 49 
O.L.R.  299,  there  was  difference  of  opinion  whether  sec.  42  applied 
to  a joint  owner  when  there  was  contractual  liability  by  his  co- 
owner, and  the  judgment  in  that  case  that  it  did  apply  was 
followed  in  Driscoll  v.  Colletti,  58  O.L.R.  444,  although  in  The  Vera 
Cruz  (No.  2)  (1884),  9 P.D.  96,  the  Court  of  Appeal  did  not 
follow  a judgment  in  which  the  Court  was  equally  divided.  In 
this  case  the  liability  does  not  arise  under  the  Highway  Traffic 
Act,  but  as  a liability  at  common  law,  and  one  may  wonder  why 
injury  from  a motor,  which  may  disappear  quickly  and  not  be 
iraceable  for  6 months,  should  not  continue  as  long  as  liability  of 
a farmer’s  waggon  or  a horse-drawn  cab;  but  that  is  a matter  for 
the  Legislature,  which  requires  the  injured  person  to  be  as  speedy 
as  the  motor. 

The  plaintiff  resides  in  the  United  States,  but  the  statute 
does  not  allow  any  extended  time  on  that  account  nor  on 
account  of  acknowledgment  of  liability  in  negotiations  for  settle- 
ment. With  the  best  will  to  come  to  a contrary  conclusion,  and 
with  grave  doubt  whether  the  Legislature  could  have  intended  to 
include  such  injury,  I am  unable  to.  arrive  at  the  opinion  that 
this  was  not  damage  occasioned  by  a motor  vehicle,  although  the 
cause  was  really  the  driver  making  use  of  part  of  it.  If  a horse 
‘were  startled  by  the  sudden  sounding  of  the  horn,  it  could  not, 
T think,  be  said  not  to  be  occasioned  by  the  motor  vehicle,  though 
caused  by  the  driver  using  a part  of  it — nor  would  I think  it 
outside  the  probable  intention  of  the  Legislature.  In  the  Vera 
Cruz  case,  already  referred  to,  Bowen,  L.J.,  said  (p.  101)  : “ ‘ Done 
by  a ship  9 means  done  by  those  in  charge  of  a ship,  with  the  ship 
as  the  noxious  instrument.”  In  29  Cyc.  1340,  an  apposite 
definition  of  “ occasion  99  is  given — “As  a noun,  that  which  imme- 
diately brings  to  pass  an  event,  without  being  its  efficient  cause  or 
sufficient  reason;”  and  “As  a verb,  to  give  occasion  to;  to  cause 
incidentally,  or  casually ; to  cause.” 

The  only  other  question  which  arises  is  whether  an  injury  to  a 
passenger  which,  though  a tort,  is  a breach  of  contractual  liability, 
is  within  the  section  limiting  the  time  for  action.  In  the  recent 
case  of  British  Columbia  Electric  Railway  Co.  Ltd.  v.  Pribble 
(1926),  42  Times  L.R.  332,  the  Judicial  Committee  of  the  Privy 
Council  had  to  deal  with  sec.  60  of  the  British  Columbia  Consoli- 
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dated  Railway  and  Light  Companies  Act  of  1896,  which  limited 
to  6 months  the  time  for  commencing  actions  for  “ indemnity  for 
any  damage  or  injury  sustained  by  reason  of  the  tramway  or  rail- 
way, or  the  works  or  operation  of  the  company.”  The  plaintiff 
was  a passenger  whose  heel  was  caught  in  a hole  in  a step  of  a 
tramcar  with  resulting  injury  to  her.  Her  action  was  brought 
more  than  6 months  afterward.  Lord  Sumner,  who  delivered  the 
judgment,  dealt  very  fully  with  previous  decisions.  He  refers 
(p.  333)  to  the  fact  that  before  1896  such  clauses  had  long  been 
in  use  throughout  Canada,  since  before  1851,  and  appeared  in 
Provincial  and  Dominion,  in  general  and  private  Acts,  and  that 
before  1896  a very  common  wording  ran,  “ injury  sustained  by 
reason  of  the  railway.”  He  says  that,  though  the  decisions  had 
not  always  proceeded  in  perfect  conformity  with  one  another,  in 
the  general  result  they  agreed.  They  began  in  1856,  and  before 
1896  a limited  construction  of  the  old  form  of  words  was  well 
settled.  He  mentions  various  restrictions  placed  by  the  Courts 
upon  the  application  of  the  limitation  section,  and  among  them 
says  that  “ some  Courts  held  that  such  clauses  did  not  apply  to 
actions  which  could  be  framed  in  contract-”  He  gives,  among 
the  reasons  which  prevailed  with  the  Courts  on  that  question, 
that  contracts,  being  made  by  a railway  company  voluntarily  and 
subject  to  general  rules  of  law,  prescribe  within  themselves  the 
terms  on  which  they  are  to  be  performed  or  vindicated,  and  in 
the  absence  of  special  stipulations,  railway  companies  must  in 
their  contracts  be  subject  to  the  same  law  as  applies  to  ordinary 
contracting  parties,  and  statutory  provisions  should  not  be  read  as 
extending  to  contracts  or  as  giving  advantages  not  bargained  for. 
He  says  (p.  333):  “ In  particular,  before  1896,  the  following 
aspects  of  the  matter  had  been  judicially  dealt  with  throughout 
Canada  and  excluded  from  the  operation  of  limitation  sections, 
which  were  not  always  expressed  in  the  same  but  always  similar 
words : accident  to  a passenger  or  his  goods  carried  under  contract 
. . . actions  for  trespasses  and  other  torts  not  necessarily  arising 
out  of  the  working  or  maintenance  of  the  railway,”  and  other 
actions,  while,  on  the  other  hand,  such  sections  had  been  held  to 
apply  to  various  injuries  which  he  instances — and  he  adds  (p.  334)  : 
“ So  much  for  the  .state  of  the  law,  of  which  the  Legislature  may 
be  deemed  to  have  had  cognisance  before  enacting  sec.  60  in  1896.” 
Thus  it  would  appear  that  the  Judicial  Committee  did  not 
disapprove  of  these  interpretations  of  sections  limiting  the  time 
for  actions  for  <e  injuries  sustained  by  reason  of  the  railway.”  Here 
we  have  to  deal  with  “damages  occasioned  by  a motor  vehicle.” 
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If  actions  which  could  be  framed  in  contract  were  not  covered  by 
the  former,  it  would  be  difficult  to  hold  that  they  are  included  in 
the  latter,  and  if  not  the  plaintiff  here  would  be  in  time. 

Lord  Sumner,  however,  proceeds  to  deal  with  the  change  of 
wording  in  the  Act  of  1896,  which  I have  already  quoted,  and  with 
subsequent  decisions  thereunder,  including  Sayers  v.  British 
Columbia  Electric  Railway  Co.  (1906),  12  B.C.R.  102,  which 
held  that  it  did  not  apply  to  a passenger  carried  under  contract, 
and  British  Columbia  Electric  Railway  Co.  v.  Turner  (1914),  49 
Can.  S-C.R.  470.  In  1922  the  Supreme  Court  of  Canada,  in 
Winnipeg  Electric  Raihvay  Co.  v.  Aitken,  63  Can.  S.C.R.  586, 
dealt  with  the  limitation  section  of  a Manitoba  Act  as  to  “ suits 
for  indemnity  for  any  damage  or  injury  sustained  by  reason  of 
the  construction  or  operation  of  the  railway,”  and  held  that  it 
applied  to  and  barred  the  plaintiff,  a passenger  injured  in  a 
collision  of  two  cars  of  the  defendant  company ; and  per  Anglin,  J. 
(at  p.  599),  even  though  the  claim  had  been  laid  in  contract,  which 
in  that  case  he  doubted.  Lord  Sumner,  speaking  of  railways, 
said  (42  Times  L.R.  at  p.  335)  : “ If  it  is  just  to  put  the  passer-by 
under  terms  as  to  the  prompt  commencement  of  litigation,  it  is 
equally  just  to  impose  them  on  the  passenger;”  and  again  (p.  336), 
“ Why  it  should  be  the  policy  of  the  Legislature  to  be  more 
careful  of  the  interests  of  the  passenger  than  of  the  pedestrian  it 
is  impossible  to  see.”  He  treats  the  word  “ operations  ” as  widen- 
ing the  class  of  actions  beyond  the  mere  word  “ tramway  ” or 
“works,”  but  I am  unable  to  see  that  that  would  distinguish  the 
present  case.  Finally  he  concludes  that  the  reasoning  in  the 
Sayers  case  was  wrong,  and  the  reasoning  in  the  Aitken  case  gives 
true  guidance  to  the  construction  of  the  section  (60)  with  which 
he  was  dealing,  and  it  was  impossible  to  limit  it  by  applying  it 
only  to  such  personal  injuries  as  are  incapable  of  being  pleaded  as 
breaches  of  contract  or  by  other  ways  which  he  mentions. 

Being  unable  to  reconcile  the  maintenance  of  the  plaintiff’s 
judgment  with  that  decision,  I am  of  opinion  that  the  appeal 
should  be  allowed  and  with  costs  if  insisted  on. 

In  the  Dominion  and  various  Provincial  Railway  Acts  it  has 
been  expressly  declared  that  the  limitation  clause  does  not  apply 
to  contractual  liability,  and  the  Highway  Traffic  Act  has  in  1926 
been  amended  to  the  same  effect,  but  it  is  too  late  to  help  the 
plaintiff. 

Appeal  dismissed  (Magee,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

National  Sanitarium  Association  v.  City  of  Toronto. 

Municipal  Corporations — Liability  for  Charges  for  Treatment  of  Indi- 
gent Patient  in  Hospital — “ Resident  ” — Intention — Hospitals  and 

Charitable  Institutions  Act.  R.S.O.  1914,  ch.  300,  sec.  23. 

Section  23  of  the  Hospitals  and  Charitable  Institutions  Act  makes  a 
municipality  liable  for  payment  of  the  hospital  charges  for  treat- 
ment or  indigent  persons  who,  when  admitted  into  the  hospital,  were 
actually  residents  of  that  municipality,  not  for  the  treatment  of  per- 
sons who  may  have  visited  the  municipality  for  a temporary  purpose. 
A.  person  may  be  an  inhabitant  of  the  Province  of  Ontario  and  not  be 
a resident,  within  the  meaning  of  the  section,  of  any  municipality. 

[n  order  to  determine  whether  a person  who  proceeds  from  one  muni- 
cipality to  another  to  remain  in  the  latter  for  a time,  has  abandoned 
a place  of  residence  and  acquired  a new  residence,  his  intention 
must  be  considered. 

M.  was  in  the  service  of  a railway  company  at  a place  in  Ontario,  was 
there  discharged  by  the  company,  and  proceeded  to  Toronto  in  order 
'to  obtain  admission  to  a hospital  there.  He  was  in  Toronto  for  about 
six  weeks,  unemployed,  living  at  a hotel  or  boarding  house,  and  dur- 
ing that  time  underwent  various  medical  examinations.  He  was  not 
admitted  to  the  hospital  in  Toronto,  but  was  sent  to  the  plaintiff 
association’s  hospital  at  Gravenhurst:  — 

Held,  that  he  had  not  acquired  a residence  in  Toronto,  and  that  muni- 
cipality was  not  liable  to  the  plaintiff  association  for  his  treatment. 
Judgment  of  Rose,  J.,  in  M.’s  case,  58  O.L.R.  273,  affirmed. 

An  appeal  by  the  plaintiff  association  from  the  judgment  of 
Rose,  J.,  58  O.L.R.  273,  in  so  far  as  it  disallowed  the  claim  made  by 
the  appellant  for  treatment  of  one  indigent  patient,  Walter  McAleer, 
in  its  hospital. 

February  25.  The  appeal  was  heard  by  Mulock,  Magee, 
Hodgins,  and  Smith,  JJ.A. 

J.  M.  Godfrey,  K.C.,  for  the  appellant,  contended  that  the 
patient  McAleer  was-,  at  the  time  of  his  admission  to  the  sani- 
tarium, a resident  of  the  respondent  municipality,  within  the 
meaning  of  sec.  23  of  the  Hospitals  and  Charitable  Institutions 
Act,  R.S.O.  1914,  ch.  300.  The  respondent  municipality  was, 
therefore,  liable  for  the  maintenance  of  the  patient.  Reference 
to  Toronto  Free  Hospital  for  Consumptives  v.  Town  of  Barrie 
(1917),  39  O-L.R.  63,  67;  Regina  v.  Hughes  (1857),  26  L.J.M. 
C.  133;  Lawrence  v.  Jngmire  (1869),  20  L.T.R.  391;  Alexander 
V.  Jones  (1866),  13  L.T.R.  719;  Huston  v.  Anderson  (1904),  78 
Pac.  Repr.  626 ; Gulf  Colorado  and  Santa  Fe  Railway  Co.  v.  Rogers 
(1903),  82  S.W.  Repr.  822. 

H.  JI.  Johnston,  for  the  respondent  municipality,  argued  that, 
to  establish  the  “ residence  ” required  by  sec.  23  of  the  Act,  it 
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was  necessary  to  prove  that  the  patient  had,  at  the  time  of  ad- 
mission to  the  institution,  a fixed  place  of  abode  within  the  defend- 
ant municipality.  This,  the  plaintiff  had  failed  to  prove. 
Reference  to  Re  City  of  Hamilton  and  Birge  (1924),  55  O.L.R.  448. 

April  19.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.O. This  action  was  brought  to  recover  from  the  defendant 
corporation  the  cost  of  maintaining  certain  indigent  patients  in 
the  plaintiff’s  hospital,  but  this  appeal  is  limited  to  the  case  of 
Walter  McAleer.  The  learned  trial  Judge  held  the  defendant 
corporation  not  liable,  and  the  appeal  is  from  his  judgment. 

Section  23  of  the  Hospitals  and  Charitable  Institutions  Act 
enacts  as  follows  : — 

u The  corporation  of  the  municipality  in  which  an  indigent 
person  admitted  to  a hospital  receiving  aid  under  this  Act  is  at 
the  time  of  his  admission  resident  shall  be  liable  to  pay  to  the 
governing  body  of  the  hospital  the  charges  for  his  treatment.” 

The  sole  question  in  issue  is,  whether  McAleer  was  resident  in 
the  city  of  Toronto  when  admitted  to  the  plaintiff’s  hospital  at 
Gravenhurst. 

McAleer  was  in  the  service  of  a railway  company  at  a place 
called  MacTier ; was  there  discharged  by  the  company ; and,  on  the 
advice  of  friends,  proceeded  to  Toronto  in  order  to  obtain  admis- 
sion to  the  Christie  Street  Hospital  in  Toronto.  He  arrived  in 
Toronto  on  the  10th  January,  1923,  where  he  remained  until  the 
24th  of  the  following  February.  Whilst  in  Toronto  he  was  wholly 
unemployed,  residing  first  at  a hotel  and  then  at  a boarding  house, 
during  which  time  he  underwent  various  medical  examinations 
with  a view  to  securing  admission  into  the  Christie  Street  Hospital, 
but  was  advised  that  he  could  not  obtain  there  the  treatment 
which  his  case  called  for,  and  was  referred  by  this  hospital  to  the 
Gage  Institute,  which  sent  him  to  the  plaintiff’s  hospital  at  Graven- 
hurst. “ Previous  to  his  trip  to  Toronto  he  severed  all  connection 
with  his  location  at  MacTier.” 

On  the  above  mentioned  facts,  can  it  be  held,  as  a matter  of 
law,  that  McAleer  was,  within  the  meaning  of  sec.  23,  a resident  of 
Toronto  when  he  proceeded  to  the  plaintiff’s  hospital  ? 

The  term  “ resident  ” is  differently  construed  in  'courts  of 
justice  according  to  the  purpose  for  which  inquiry  is  made  into 
the  meaning  of  the  term. 

Section  23  aims  at  making  each  municipality  liable  for  pay- 
ment of  the  hospital  charges  for  treatment  of  indigent  persons 
who,  when  admitted  into  the  hospital,  were  actually  residents  of 
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such  municipality,  not  of  persons  who  may  have  visited  the  muni- 
cipality for  a temporary  purpose.  Mr.  Godfrey  argued  that, 
because  McAleer  had  severed  his  residential  connection  with  Mac- 
Tier,  his  former  place  of  residence,  and  had  proceeded  to  Toronto 
and  remained  there  for  a few  weeks  and  had  not  acquired  any 
other  residence,  he  should  be  held  to  have  become  a resident  of 
Toronto  within  the  meaning  of  the  section.  So  far  as  appears, 
McAleer  visited  Toronto  not  with  the  intention  of  becoming  an 
actual  resident  there,  hut  for  the  limited  purpose  of  obtaining 
medical  treatment  in  the  Christie  (Street  Hospital,  Toronto. 

Toronto  is  a leading  medical  centre,  and  doubtless  many  per- 
sons residing  in  other  municipalities,  not  possessing  equal  medical 
and  hospital  facilities,  visit  Toronto,  not  intending  to  become 
permanent  residents  there,  but  merely  in  order  to  obtain  medical 
treatment.  If  such  temporary  residence  in  a municipality  were 
held  to  constitute  residence  within  the  meaning  of  the  section, 
such  a construction  might  serve  as  an  inducement  to  one  munici- 
pality to  adopt  such  methods  as  would  result  in  the  burden  which 
it  should  bear  in  respect  of  its  indigent  residents  being  cast  upon 
another  municipality.  The  Legislature  could  not,  I think,  have  - 
intended  the  section  to  have  a meaning  so  contrary  to  the  public 
interest.  Nor  does  it  follow,  as  contended  for  by  Mr.  Godfrey, 
that,  (because  McAleer  had  ceased  to  be  a resident  of  MacTier  and 
Pad  acquired  no  other  residence  unless  it  be  Toronto,  he  neces- 
sarily must  be  held  to  have  become  a resident  of  Toronto  within 
the  meaning  of  the  section.  In  my  opinion,  a person  may  be  an 
inhabitant  of  this  Province  and  not  be  a resident,  within  the 
meaning  of  the  section,  in  any  municipality.  For  example,  take 
the  case  of  a vagabond  (commonly  called  a tramp),  a,  person 
without  any  fixed  place  of  abode,  who  wanders  from  place  to  place, 
and  enters  a municipality  without  intending  to  remain  there. 
He  does  not,  in  my  opinion,  become  a resident,  within  the  meaning 
of  the  section,  of  the  municipality  in  which  for  the  moment  he 
may  happen  to  be. 

If  such  is  the  meaning  of  the  section,  then  McAleer,  on  his 
way  from  Toronto  to  Gravenhurst,  became  a resident  of  each 
municipality  through  which  he  passed,  and  when  he  entered  the 
municipality  of  Gravenhurst  became  a resident  there,  and  Graven- 
hurst,  not  Toronto,  being  his  place  of  residence  on  his  admission 
to  the  hospital  there,  would  be  liable  for  the  hospital  charges. 

The  Gravenhurst  hospital,  being  in  receipt  of  public  aid,  is 
obliged  to  receive  and  care  for  every  person  having  tubercular 
disease  who  seeks  admission.  The  Legislature  did  not,  I think, 
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intend  to  create  such  an  injustice  to  the  municipality  of  Graven- 
hurst  as  to  make  it  liable  to  pay  the  hospital  charges  of  every  home- 
less tubercular  person  who,  being  indigent,  might  be  admitted  to 
the  hospital  there. 

In  order  to  determine  the  place  of  residence,  within  the  mean- 
ing of  the  section,  of  a person  who  proceeds  from  one  munici- 
pality into  another  to  remain  there  for  a time,  his  intention  must 
be  considered  and  weight  given  to  it. 

In  Regina  v.  Barber  (1863),  32  L.J.N.S.Q.B.  138,  a woman 
resident  of  the  borough  of  Mow  'Cop  applied  to  the  justices  of  the 
division  in  which  she  resided  for  an  order  of  affiliation  in  respect 
of  her  illegitimate  child,  which  being  refused,  she  took  lodgings  in 
a neighbouring  borough,  because,  as  she  deposed,  “ people  said  if 
I came  there  I should  have  a better  chance,”  and  she  there  applied 
to  the  magistrates  of  that  borough  and  obtained  an  order  of  affilia- 
tion. It  was  held  that,  the  object  of  the  woman’s  removal  being 
to  obtain  a new  tribunal,  she  did  not  “ reside  ” in  the  borough  so 
as  to  give  the  magistrates  of  that  borough  jurisdiction. 

In  Regina  v.  Inhabitants  of  St.  Leonard  Shoreditch  (1865), 
L.R.  1 Q.B.  21,  a woman,  resident  for  sixteen  years  in  the  parish 
of  St.  Leonard,  because  of  illness  went  into  another  parish  and 
became  an  inmate  of  a hospital  there,  where  she  remained  for  two 
or  three  months,  then,  according  to  her  original  intention,  returned 
to  St.  Leonard,  became  destitute,  and  wandered  about  and  out  of 
that  parish.  She  then  obtained  shelter  in  a refuge  in  an  adjoining 
parish,  where  she  remained  for  twenty-one  successive  nights,  then 
returned  to  St.  Leonard,,  and  it  was  held  that,  as  she  had  no  inten- 
tion of  permanently  leaving  St.  Leonard,  she  was  still  a resident 
of  that  parish. 

If  intention  may  be  considered  in  determining  whether  a person 
has  abandoned  a place  of  residence,  it  may  also  be  considered  in 
determining  whether  he  has  acquired  a new  residence.  In  Over- 
seers and  Guardians  of  Manchester  y.  Guardians  of  Ormshirlc 
(1886),  16  Q.B.D.  723,  a pauper  was  employed  as  a resident  nurse 
in  an  infirmary  at  Manchester.  By  the  terms  of  her  engagement 
she  might  he  required  to  perform  duties  outside  of  Manchester,  and, 
in  consequence,  for  five  months  in  1876  and  three  months  in  1877 
she  performed  such  duties  outside  of  Manchester,  and  it  was  held 
that,  inasmuch  as  when  so  engaged  there  was  an  animus  revertendi, 
therefore  there  was  no  break  in  her  residence  in  Manchester. 

In  Regina  v.  St.  Ives  Union  (1872),  L.R.  7 Q.B.  467,  as  to  the 
test  of  residence,  Quain,  J.,  says  (p.  471)  : “ The  point  is  not  only 
whether  a person  has  left  one  parish,  but  whether  he  intended  to 
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reside  permanently  in  another.’5  This  view  was  followed  in  Cam- 
bridge Union  v.  Edmonton  Union , [1900]  2 Q.B.  111. 

In  the  present  case  the  evidence  shews  that  McAleer  went  to 
Toronto,  not  to  become  a resident  there,  but  for  a temporary  pur- 
pose, namely,  to  obtain  medical  treatment.  Every  day,  persons 
proceed  from  one  municipality  to  another  for  temporary  purposes, 
and  I am  of  opinion  that  until  such  temporary  intention  has  been 
changed  into  one  to  become  permanently  resident  in  the  new 
municipality,  a new  residence  has  not  been  acquired  within  the 
meaning  of  the  section. 

For  these  reasons,  I think  this  appeal  fails. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Imperial  Bank  of  Canada  v-  Dennis. 

Company — Promissory  Notes  Made  by  Subscribers  for  Shares — Dis- 
counting by  Officers  of  Company  with  Bank — Allotment  of  Shares 
— What  Constitutes — Bona  Fides — Regulations  Made  by  Directors — 
Delegation  of  Powers — Ontario  Companies  Act,  sec.  91 — Acts  of 
Officers — Adoption  of — Defendants’  Claim  against  Company  and 
Officers  for  Indemnity — Wrong  Done  by  Transferring  Notes. 

An  appeal  by  the  defendants  from  the  judgment  of  Rose,  J.,  57  O.L.R. 
203,  was  unanimously  dismissed;  and  an  appeal  by  the  company  and 
H.,  third  parties,  was  allowed  (Magee  and  Hodgins  JJ  A.,  dissent- 
ing). 

Held,  by  the  majority  of  the  Court,  that  the  appealing  third  parties 
were  not  liable  to  indemnify  the  defendants  upon  the  ground  that  the 
discounting  of  the  defendants'  notes  followed  by  notice  of  such  dis- 
counting amounted  in  the  circumstance  to  an  acceptance  of  the 
defendants’  subscriptions.  Allotment  is  no  more  nor  less  than  the 
acceptance  by  the  company  of  the  offer  to  take  shares. 

Nicol’s  Case  (1885),  29  Ch.  D.  421,  426,  and  Nelson  Coke  and  Gas  Co. 
v.  Pellatt  (1902),  4 O.L.R.  481,  489,  followed. 

Where,  as  here,  the  company  adopts  the  act  of  its  officers  in  discount- 
ing the  notes,  neither  the  company  nor  the  persons  purporting  to  act 
in  good  faith  for  the  company  should  be  held  liable  in  tort. 

The  present  Ontario  Companies  Act.  R S O.  1914,  ch.  178,  contains  no 
section  corresponding  with  sec.  26  of  R.S  O.  1897,  ch.  191;  and  the 
requirements  of  the  present  Act  (see  sec.  91)  are  complied  with  if 
the  directors  enact  regulations  providing  machinery  for  allotment, 
and  the  allotment  is  made  in  compliance  therewith. 

Re  Pakenham  Pork  Packing  Co  (1906),  12  O.L.R.  100.  distinguished. 

The  company,  acting  through  its  officers,  and  in  accordance  with  the 
regulations  authorised  by  the  directors,  did  accept  the  subscriptions 
of  the  defendants  and  allot  the  shares,  or  did  ratify  and  adopt  the 
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Appeals  by  the  defendants  in  four  actions  brought  by  the  bank 
against  Dennis,  Wenige,  Wilson,  and  Yuli,  respectively,  and 
appeals  by  the  third  parties  Bancroft  Marbles  Ltd.  and  Hoidge, 
from  the  judgment  of  Rose,  J.,  57  O.L.R.  203. 

October  22  and  23.  The  appeals  were  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

J . W.  G.  Winnett,  for  the  appellants  the  defendants. 

J.  R.  Cartwright , for  the  appellants  Bancroft  Marbles  Ltd.  and 
Hoidge. 

Waldon  Lawr , for  the  plaintiffs,  respondents. 


acts  of  the  officers;  and  the  defendants  were  not  entitled  to  indemnity 
from  the  company  or  the  officers. 

Per  Magee  and  Hodgins,  JJ.A.: — Allotment  may  be  informal;  but, 
whether  formal  or  informal,  there  should  be  some  unequivocal  act 
from  which  acknowledgment  of  the  allottee’s  right  to  demand  the 
shares  pursuant  to  the  offer  can  be  inferred  and  of  which  he  can  take 
advantage  to  compel  the  company  to  give  them  to  him.  It  is  not 
sufficient  if  the  only  evidence  is  of  an  act  which  has  no  relation  to 
the  contract,  or  of  one  which,  if  the  offer  has  not  been  accepted, 
becomes  a wrongful  act.  The  response  to  an  offer  to  take  shares  must 
be  to  the  one  who  makes  the  offer,  and  not  to  a stranger  to  the 
contract. 


April  19.  Ferguson,  J.A. : — Appeal  by  each  of  the  defendants 
in  four  actions  tried  together.  In  each  action  the  plaintiffs  sued 
the  defendant  on  a promissory  note  or  notes  made  by  the  defendant 
payable  to  Bancrofts  Limited,  and  in  each  case  the  defendant  by 
third  party  notice  claimed  indemnity  from  Bancrofts  Limited,  J. 
R.  Hoidge,  and  Donald  Cameron.  All  the  notes  sued  upon  were 
given  to  Bancrofts  Limited  along  with  an  application  for  an  allot- 
ment of  capital  stock  in  that  company  and  as  payment  or  on  account 
of  payment  therefor,  and  all  the  notes  were,  by  Bancrofts  Limited, 
acting  through  their  managing  director  and  secretary-treasurer, 
endorsed  and  discounted  with  the  plaintiffs  before  maturity. 

The  defences  set  up  were:  (1)  that  the  notes  were  given  on 
condition  that  they  were  not  to  be  discounted  or  negotiated  until  a 
certain  amount  of  capital  had  been  subscribed;  (2)  that  no  con- 
sideration was  given  for  the  said  notes;  (3)  that  the  shares  for 
which  the  notes  were  given  had  not  been  allotted;  (4)  that  no 
notice  of  allotment  had  been  received;  (5)  that  the  notes  were 
obtained  by  fraudulent  misrepresentation  of  John  R.  Hoidge  and 
Donald  Cameron;  (6)  that  the  notes  were  not  properly  endorsed 
by  Bancrofts  Limited  to  the  bank;  (7)  that  the  bank  is  not  the 
holder  of  the  notes  for  value;  (8)  that  the  bank  had  notice  of  the 
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conditions  on  which  the  notes  were  given,  of  the  failure  of  con- 
sideration, of  the  non-allotment,  and  of  irregularities  in  the  en- 
dorsement on  behalf  of  the  Bancroft  company. 

In  the  third  party  notice  the  defendants  claim  on  the  grounds : 
(1)  that  the  promissory  notes  were  obtained  by  fraudulent  mis- 
representations; and  (2)  that  no  consideration  was  given  for  the 
said  notes. 

At  the  trial  the  learned  Judge  found  that  the  bank  was  the 
holder  in  due  course  of  the  notes,  without  notice  of  any  fraud  or 
irregularity,  and  awarded  the  bank  judgment. 

The  third  party  notice  was  not  served  on  Cameron,  and  judg- 
ment was  not  pronounced  on  the  claim  against  him. 

After  acquitting  Bancrofts  Limited  and  Hoidge  of  fraud  and 
misconduct,  the  trial  Judge  held  them  liable  to  indemnify  the 
defendants,  because,  in  his  opinion,  the  discounting  of  the  notes  was 
wrongful,  in  that  the  shares  for  which  they  were  given  had  not 
been  allotted  and  issued  to  the  defendants. 

[Quotation  from  the  judgment  of  Rose,  J.,  57  O.L.R.  203, 
beginning  at  the  foot  of  p.  212  and  ending  with  the  first  paragraph 
on  p.  214;  and  further  quotation  from,  the  judgment  at  the  foot  of 
p.  217.] 

From  this  judgment  the  third  parties  appeal.  On  the  argument 
it  was  intimated  that  we  were  all  of  the  opinion  that  we  could  not 
and  should  not  disturb  the  findings  of  fact  of  the  trial  Judge.  On 
these  findings,  I think  the  defendants’  appeal  must,  for  the  reasons 
given  by  the  learned  trial  Judge,  be  dismissed  with  costs. 

That  leaves  for  consideration  the  appeal  of  the  third  parties. 
Hoidge  purported  to  endorse  the  notes  as  managing  director  of  the 
Bancroft  company,  and  he  is  thus  described  in  the  prospectus  filed, 
a copy  of  it  is  an  exhibit,  and  this  prospectus  was  signed  by  all  the 
directors.  As  to  his  position  the  learned  trial  Judge  finds  as  fol- 
lows (57  O.L.R.  at  p.  209)  : — 

“No  formal  appointment  of  Hoidge  as  managing  director  had 
been  made  by  by-law  or  resolution  of  the  directors,  but  he  was 
acting  as  managing  director  with  the  knowledge  and  consenf  of 
all  the  directors,  evidenced,  inter  alia , by  their  signatures  to  the  pro- 
spectus (exhibit  40)  in  which  he  is  stated  to  hold  the  office.” 

Allotment  is  not  defined  in  the  Ontario  Companies  Act. 
Neither  is  the  word  “ issue  ” defined  in  the  Ontario  Companies 
Act,  and  in  Nicol’s  Case  (1885),  29  Ch..  D.  421,  at  p.  426,  Chitty, 
J.,  said: — 

“ There  is  no  difference,  as  has  often  been  pointed  out,  between 
a contract  to  take  shares  and  any  other  contract.  What  is  termed 
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‘ allotment * is  generally  neither  more  nor  less  than  the  acceptance 
by  the  company  of  the  offer  to  take  shares” 

The  proposition  was  stated  in  other  words  by  Maclennan,  J.A., 
in  Nelson  Coke  and  Gas  Co.  v.  Pellatt  (1902),  4 O.L.R.  481,  at  p. 
489.  He  put  the  proposition  in  these  words : — 

“As  applied  to  a fixed  quantity  of  anything,  or  a fixed  number 
of  shares,  the  word  ‘ allotment * can  mean  nothing  more  than  to 
give,  .to  assign,  to  set  apart,  to  appropriate.  The  word  has  all 
these  meanings.  Nor  does  the  word  ‘issue*  in  the  present  case 
mean  the  doing  of  any  particular  act,  and  I think  ‘ issue  * and 
1 allotment  * taken  together  mean  no  more  than  some  signification 
by  the  company  of  its  assent  that  the  defendant  now  was  or  had 
become  the  owner  of  the  number  of  shares  which  he  agreed  to  take. 
All  that  was  required  was,  in  the  language  of  Lord  'Cairns  in 
PellatC s case,  “a  response/  that  is,  a favourable  response,  ‘ by  the 
company  / or,  as  interpreted  by  Rolt,  L.  J.,  ‘ in  writing,  or  verbally, 
or  by  conduct,  something  to  shew  the  applicant  that  there  was  a 
response  by  the  company  to  his  offer/  See  Bird’s  case  (1863),  4 
DeGr.  J.  & iS.  200 ; In  re  Richards  and  Home  Assurance  Assn. 
(1871),  L.R.  6 C.P.  591,  595,  per  Montague  Smith,  J. : ‘Anything 
emanating  from  the  company  which  indicates  to  the  party  that  the 
shares  have  been  allotted  to  him,  and  which  binds  them,  will  be 
sufficient/  **  i 

See  also  Re  Monarch  Bank  of  Canada,  Murphy’s  Case  (1919), 
45  O.L.R.  412;  Re  Canadian  Tin  Plate  Co.,  Mortons’  Case  (1906), 

12  O.L.R.  594;  Anglo-American  Lumber  Co.  v.  McLellan  (1908), 

13  B.C.  318,  14  B.O.  93;  Alberta  Rolling  Mills  Co.  v.  Christie 
(1919),  58  Can.  iSjC.R.  208,  at  p.  217;  Forget  v.  Cement  Products 
Co.  of  Canada,  [1916]  W.N.  260. 

Now,  what  is  the  effect  of  the  discounting  of  the  notes?  I 
agree  with  the  trial  Judge  that  such  act  estopped  the  company 
from  denying  acceptance  of  the  defendants*  offer  for  shares,  and 
enabled  the  defendants,  if  they  so  elected,  to  insist  on  a regular 
allotment.  But  no  question  of  estoppel  arises,  for  the  company 
comes  into  court  claiming  that  in  discounting  the  notes  it  intended 
to  and  did  thereby  accept  the  defendants*  offer,  and  did  allot.  The 
learned  J udge  has  found  good  faith,  yet  he  finds  the  company  and 
its  managing  director  liable  in  tort,  because,  in  his  opinion,  the 
company  did  not,  in  discounting  the  notes,  expressly  purport  to 
accept  or  to  allot  stock,  and  that,  even  if  it  did,  such  allotment 
was  not  effective,  in  that  allotment  may  only  be  made  by  the  direct- 
ors of  the  company.  There  is,  I think,  a material  difference 
between  a case  of  an  attempt  made  in  good  faith  to  accept  and 
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allot  and  a case  where  there  is  no  intention  to  accept,  in  that  a 
bond  fide  attempt  to  accept  made  by  persons  purporting  to  act  for 
the  company  should  not  be  regarded  as  a nullity,  or  as  a tortious  act, 
but  rather  as  what  it  really  is,  an  attempt  to  do  irregularly  some- 
thing the  company  might  do  regularly,  and  therefore  as  something 
which  the  company  could  adopt.  See  In  re  Portuguese  Consolidated 
Copper  Mines  Ltd.  (1890),  45  Oh.  D.  16,  at  pp.  36  and  37. 

For  these  reasons,  I am  of  opinion  that  where,  as  here,  the 
company  adopts,  neither  the  company  nor  the  persons  purporting 
to  act  in  food  faith  for  the  company  should  be  held  liable  in  tort, 
and  that  the  judgment  cannot  be  supported  on  that  ground. 

That  brings  me  to  the  consideration  of  whether  the  judgment 
can  or  should  be  supported  for  reasons  other  than  those  assigned 
by  the  trial  Judge.  Re  Pakenham  Pork  Packing  Co.  (1906),  12 
O.L.R.  100,  followed  in  Twin  City  Oil  Co.  v.  Christie  (1909),  18 
O.L.R.  324,  is  authority  for  the  proposition  that  under  the  Com- 
panies Act  of  1897,  R.S.O.  1897,  ch.  191,  repealed  by  7 Edw.  VII. 
ch.  34,  stock  must  be  allotted  by  directors  acting  as  a board,  and 
that  the  board  cannot  delegate  these  powers  to  officers  of  the 
company:  see  the  opinions  of  Anglin,  J.,  p.  102,  and  Moss,  C.J.O., 
p.  107. 

If  the  law  laid  down  in  the  Pakenliam  case  be  applicable,  the 
directors  of  this  company  could  not  relieve  themselves  of  the  duty 
to  allot  by  delegating  the  power  to  others. 

After  considering  the  cases  cited,  I reach  the  conclusion  that 
they  are  not  applicable.  When  the  Pakenham  case  was  decided,  the 
Ontario  Companies  Act  contained,  in  sec.  26,  special  provisions 
restricting  the  company  in  reference  to  the  agents  it  would  use  in 
making  allotment,  and  the  Pakenham  case  seems  to  me  to  be  based 
on  the  requirements  of  that  section,  which  reads: — 

“ 26.  If  the  letters  patent  or  special  Act  make  no  other  definite 
provision,  the  shares  of  stock  of  the  company,  so  far  as  they  are  not 
allotted  thereby,  shall  be  allotted  when  and  as  the  directors  by 
by-law  or  otherwise  ordain.” 

The  present  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178,  does 
not  contain  any  section  corresponding  with  sec.  26  of  the  old  Act, 
R.S.O.  1897,  ch.  191,  and  I incline  to  the  view  that  sec.  26  of  the 
old  Act  was  not  carried  into  the  new  Act  with  the  intent  that  the 
company  should  be  enabled  to  allot  and  dispose  of  stock  without 
being  obliged  to  submit  each  and  every  application  for  shares  to  a 
duly  constituted  board,  and  that  the  requirements  of  the  new  Act 
are  complied  with  if  the  board  of  directors  enact  regulations  pro- 
viding machinery  for  allotment,  and  the  allotment  be  made  in 
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accordance  with  or  in  substantial  compliance  with  those  regula- 
tions. 

Section  91  of  the  present  Ontario  Companies  Act,  R.S.O.  1914., 
ch.  178,  provides  : — 

ee  The  directors  may  pass  by-laws  not  contrary  to  law  or  to  the 
letters  patent  or  supplementary  letters  patent  or  to  this  Act,  to 
regulate : (a)  The  allotment  of  shares/’  etc. 

In  this  case  the  directors,  at  a meeting  held  on  the  13th  Janu- 
ary, 1922,  enacted  as  follows: — 

“ And  whereas  4:, 500  shares  of  the  company’s  preferred  stock 
are  now  being  offered  to  the  public  at  par : 

“ And  whereas  for  greater  convenience  it  has  been  agreed 
between  the  company  and  Mr.  J.  R.  Hoidge  to  deposit  all  the  com- 
pany’s stock  certificates  with  the  Imperial  Trusts  Company  of 
Canada,  the  company’s  transfer  agents : 

“ Be  it  therefore  resolved  that  the  secretary  do  forthwith 
deliver  to  the  Imperial  Trusts  'Company  of  Canada  the  company’s 
books  of  stock  certificates,  and  do  instruct  the  said  Imperial  Trusts 
Company  of  Canada  that  it  from  time  to  time  issue  certificates  for 
7,750  shares  of  the  said  common  stock  to  Mr.  J.  R.  Hoidge  or  his 
nominees,  on  demand  in  writing  signed  by  the  said  J.  R.  Hoidge, 
and  that  the  secretary  do  further  direct  that  the  said  Imperial 
Trusts  Company  of  Canada  shall  from  time  to  time,  on  order  in 
writing  signed  by  the  company  by  the  hand  of  its  secretary  and 
countersigned  by  Mr.  J.  R.  Hoidge,  issue  to  such  person  or  per- 
sons as  the  said  order  shall  direct,  so  many  of  the  4,500  preferred 
shares  now  being  offered  for  sale  to  the  public  and  so  many  of  the 
2,250  shares  of  common  stock  (being  the  balance  of  the  10,000 
shares  after  deducting  the  7,750  shares  hereinbefore  mentioned) 
as  the  said  order  shall  direct;  it  being  understood  that  common 
shares  shall  be  issued  to  the  purchasers  -of  preferred  shares  on  the 
scale  set  out  in  the  agreement  between  Mr.  J.  R.  Hoidge  and  the 
company,  dated  the  13th  January,  1922,  hereinbefore  referred  to. 
And  that  the  secretary  do  furnish  the  Imperial  Trusts  Company 
of  Canada  with  a copy  of  the  agreement  between  Mr.  J.  R.  Hoidge 
and  the  company,  dated  the  13th  January,  1922,  and  with  a copy 
of  this  resolution. 

“ Carried.” 

The  foregoing  by-law  does  not  expressly  mention  allotment, 
but  I think,  if  the  by-law  be  interpreted  in  the  light  of  the  sur- 
rounding facts  and  circumstances  as  they  appear  in  the  recitals  in 
the  by-law,  the  Hoidge  agreement,  and  the  prospectus,  it  must  be 
held  that,  according  to  its  true  intent  and  meaning,  the  secretary 
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and  Hoidge  were  to  pass  upon  applications  for  the  stock  offered  to 
the  public,  and  to  do  whatever  was  necessary  to  accept  the  same, 
and  to  cause  certificates  for  shares  to  be  issued  therefor. 

That  brings  me  to  the  question : Did  these  two  officers  accept 
subscriptions?  which  means,  did  they  receive  and  consider  these 
subscriptions  and  reach  a conclusion  to  accept  them,  and  was  this 
conclusion  evidenced  by  some  act,  and  was  their  acceptance  com- 
municated to  these  subscribers  ? 

The  facts  are  that  each  of  these  applicants  for  shares  applied 
for  a definite  number  of  shares,  and  each  tendered  his  promissory 
note  in  payment  therefor ; that  each  note  so  tendered  was  discounted 
with  the  Imperial  Bank  on  the  endorsement  of  the  company,  made 
through  these  two  officers ; that,  upon  notice  from  the  bank  of  such 
discounting,  these  applicants  for  shares  did  not  purport  to  with- 
draw on  the  ground  that  allotment  had  not  been  made,  or  the  notice 
of  discounting  did  not  amount  to  a notice  of  acceptance  of  the 
subscriptions,  but  to  repudiate  on  the  ground  that  the  allotment 
or  acceptance  was  unauthorised,  in  that  their  offers  were  con- 
ditional, and  that  the  subscriptions  were  obtained  by  fraud. 
The  learned  trial  Judge  has  found  against  the  condition  and 
against  dishonesty,  and  it  seems  to  follow  that  these  two  officers, 
in  discounting  the  notes,  acted  in  the  belief  that  they  had,  on 
behalf  of  the  company,  accepted  the  subscriptions,  and  that  by 
discounting  the  notes  they  gave  expression  to  their  belief. 

I am  of  opinion  that,  in  such  circumstances,  it  may  and  should 
be  held  that  the  company,  acting  through  these  two  officers,  actually 
did  accept  the  subscriptions  and  allot  the  shares  within  the  meaning 
of  NicoVs  Case , 29  Ch.  D.  421,  and  Nelson  Coke  and  Gas  Co.  v. 
Pellatt , 4 O.L.R.  481,  or  did  ratify  and  adopt  the  acts  of  these  two 
officers : In  re  Portuguese  Consolidated  Copper  Mines  Ltd.,  45 
Ch.  D.  16;  and  that  the  applicants  for  stock  received  notice  of 
allotment  or  acceptance  when  they  received  notice  of  the  discounting 
of  their  notes,  and  are  not  now  entitled  to  withdraw,  or  to  indemnity 
from  the  company,  and  that  the  appeal  of  the  company  and  Hoidge 
should  be  allowed. 

The  result  I propose  is  that  the  appeal  of  the  defendants  against 
the  Imperial  Bank  should  be  dismissed  with  costs;  the  appeal  of 
the  company  and  Hoidge  should  be  allowed  with  costs ; and  the 
third  party  proceedings  dismissed  with  costs. 

Mulock,  C.J.O.,  and  Smith,  J.A.,  agreed  with  Ferguson, 
J.A. 
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Hodgins,  J.A. : — The  facts  are  very  clearly  set  out  in  the  judg- 
ment appealed  from.  What  they  shew  is  that  the  company, 
having  received  the  defendants’  applications  for  shares  and  their 
promissory  notes,  and  without  in  any  way  indicating  to  the  de- 
fendants their  acceptance  of  the  applications,  had  the  notes  dis- 
counted and  received  the  money.  Whether  the  acceptance  of  the 
notes  would  entitle  the  defendants  to  an  allotment  of  the  shares, 
or  whether  payment  was  a condition  precedent,  does  not  arise, 
because  there  was  no  acceptance  of  the  defendants’  applications, 
and  therefore  no  contract. 

That  the  notes  were  received  by  the  company  on  the  terms  of 
the  applications  should  have  been  signified  to  the  defendants  in 
some  way.  I do  not  understand  that  a transaction  with,  or  a 
statement  made  to,  an  outside  party  is  an  acceptance  of  the  offer 
in  accordance  with  its  terms.  Here  there  is  nothing  to  shew  that 
the  company  and  the  defendants  became  mutually  bound,  and  the 
action  of  the  company  in  no  way  prevented  the  withdrawal  of  the 
defendants’  offers.  It  might  be  used  as  some,  and  perhaps  cogent, 
evidence  of  acceptance  by  way  of  estoppel,  but  only  at  the  option 
of  the  other  parties. 

Allotment  may  be  informal;  but,  whether  formal  or  informal, 
there  should  be  some  unequivocal  act  from  which  acknowledgment 
of  the  allottee’s  right  to  demand  the  shares  pursuant  to  the  offer 
can  be  inferred  and  of  which  he  can  take  advantage  to  compel  the 
company  to  give  them  to  him.  It  is  not  sufficient  if  the  only 
evidence  is  of  an  act  which  has  no  relation  to  the  contract,  or  of 
one  which,  if  the  offer  has  not  been  accepted,  becomes  a wrongful 
act.  Such  acts  are  only  res  inter  alios  acta  and  leave  the  other 
party  free  to  make  use  of  them,  or  to  reject  entirely. 

I read  the  cases  which  speak  of  “ response  ” to  an  offer  to  take 
shares,  and  of  “ implication  of  assent,”  as  meaning  response,  etc., 
to  the  other  contracting  party,  and  not  to  a stranger  to  the  con- 
tract. The  company  cannot  force  the  defendants  to  accept  what 
was  done  here  as  equivalent  to  notification  of  acceptance  to  them 
as  the  parties  entitled  to  be  notified.  On  the  facts  of  this  case, 
tne  transfer  of  the  notes  has  resulted  in  a grievous  wrong  to  the 
defendants,  whatever  view  is  taken  of  the  meaning  of  their  formal 
offer,  because,  although  it  did  not  deprive  them  of  the  right  to 
withdraw,  it  left  them  powerless  to  recover  their  promissory  notes. 
Hoidge  took  an  essential  part  in  the  act  which  the  company  did. 
Without  his  signature  as  managing  director  it  is  not  likely  that 
the  company  could  have  got  the  money,  as  naturally  the  hank 
would  inquire  why  the  manager  had  not  endorsed  the  notes;  and 
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therefore,  in  so  far  as  his  action  in  lending  his  signature  to  the 
transfer  of  the  notes  has  involved  the  defendants  in  liability  to 
the  bank,  he  is  hound  to  indemnify  them  whether  or  not  he  was 
in  fact  legally  appointed.  He  was  held  out  to  the  public  as  man- 
aging director  and  assumed  to  act  as  such  in  completing  the 
wrongful  act  which  others,  perhaps,  initiated.  And  without  his 
signature  it  could  not  have  been  completed. 

I have  not  considered  whether  in  Ontario  the  board  must  allot 
or  can  delegate  that  act  to  he  done  for  them,  because  I do  not 
think  the  question  arises.  No  allotment  was  made  either  by  the 
board  or  by  anybody  else.  It  is  true  that  what  the  company  did 
would  effectually  prevent  them  taking  advantage  of  any  irregularity 
or  from  setting  up  that  their  action  did  not  entitle  the  defendants 
to  the  shares.  But  that  is  estoppel,  not  allotment. 

1 think  the  judgment  in  appeal  both  as  to  the  company  and  the 
third  parties  is  right  and  should  be  affirmed.  The  defendants’ 
appeal  should  be  dismissed. 

Magee,  J.A.,  agreed  with  Hodgins,  J.A. 


Appeal  of  defendants  dismissed;  appeal  of  third  parties  allowed 
(Magee  and  Hoggins,  JJ.A.,  dissenting). 


[IN  CHAMBERS.] 

Rex  ex  rel.  Glover  v.  Little  and  Armstrong. 

Municipal  Elections — Corrupt  Practices — Hiring  Conveyances  for  Tak- 
ing Voters  to  Poll  — Agency  — Failure  to  Establish  — Absence  of 
Authorisation  and  Knowledge — Consolidated  Municipal  Act,  1922, 
12  d 13  Geo.  V.  ch.  72,  secs.  180,  188(1)  (a). 

The  election  of  the  respondents  to  the  offices  of  Deputy  Reeve  and 
Councillors  for  a township  municipality  was  attacked  by  a proceed- 
ing under  Part  IV.  of  the  Consolidated  Municipal  Act,  1922,  12  & 13 
Geo.  V.  ch.  72,  on  the  ground  that  they  had  been  guilty  of  corrupt 
practices  in  that  they  had  hired  conveyances  to  carry  voters  to  the 
poll.  There  was  no  suggestion  that  either  of  the  respondents  per- 
sonally hired  or  promised  to  pay  for  hired  conveyances,  but  it  was 
contended  that  they  had  done  so  by  other  persons  on  their  behalf, 
and  there  was  evidence  of  the  hiring  of  conveyances  by  persons  who 
were  said  to  be  agents  of  the  respondents.  By  sec.  188(1)  (a)  the 
hiring  of  conveyances  or  promising  to  pay  therefor  by  a candidate, 
or  by  any  other  person  on  his  behalf,  is  made  a corrupt  practice, 
and  a penalty  of  $100  is  provided;  sec.  180  enacts  that  a candidate 
found  guilty  of  a corrupt  practice  shall  forfeit  his  seat  and  shall  be 
ineligible  as  a candidate  at  any  election  for  two  years  thereafter:  — 
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Held,  that  agency  must  be  clearly  proved;  and,  no  moral  wrongdoing 
or  authorisation  by  the  candidates  or  knowledge  of  the  corrupt  acts 
having  been  shewn,  they  could  not  be  made  responsible  for  the  con- 
sequences of  those  acts. 

Cooper  v.  Slade  (1858),  6 HL.C.  746,  Kingston  Election  Case  (1874), 
H.E.C.  625,  Cornwall  Election  Case  (1875),  H.E.C.  647,  and  Regina 
ex  rel.  Thornton  v.  Dewar  (1895),  26  O.R.  512,  followed. 

An  application  in  the  nature  of  a quo  warranto  under  Part  IV. 
of  the  Consolidated  Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72, 
whereby  the  relator,  the  defeated  candidate  for  the  office  of  Deputy 
Reeve,  sought  to  set  aside  the  election  of  the  respondents  to  the 
offices  respectively  of  Councillor  and  Deputy  Reeve  for  the  Town- 
ship of  York,  at  the  municipal  election  held  on  the  1st  January, 
1926,  and  for  a declaration  that  the  respondents  were  guilty  of 
corrupt  practices  and  should  be  not  only  unseated  but  disqualified 
under  sec.  180  of  the  Act. 

March  31.  The  application  was  heard  by  Gae.ro w.  Master, 
upon  evidence  taken  on  earlier  days. 

S.  H.  Bradford , K.C.,  for  the  relator,  and  the  relator  in  person. 

R.  H.  Greer 3 K.C.,  for  the  respondents. 

April  7.  The  Master: — My  attention  was  not,  during  the 
taking  of  the  evidence  or  upon  the  argument,  directed  to  the  form 
of  the  notice  of  motion,  which,  on  reading  it  now  with  care,  seems 
to  me  to  be  distinctly  lacking  in  that  it  fails  to  set  forth  clearly 
what  is  the  real  ground  of  complaint,  namely,  that  the  respondents 
did,  either  directly  or  through  those  who  must  be  taken  to  have 
been  their  agents,  hire  or  promise  to  pay  or  pay  for  certain  con- 
veyances used  in  the  election  to  carry  voters  “ to  or  near  or  from 
or  on  the  way  to  or  from  a polling  place.”  As  it  stands,  the  notice 
seems  to  be  rather  a statement  of  the  evidence  upon  which  it  is 
hoped  to  establish  the  relator’s  contention  than  a direct  charge  of 
the  statutory  offence.  However,  the  section  and  subsection  of  the 
statute  in  question  are  mentioned,  sec.  188,  subsec.  (1)  (a)*;  and 
counsel  for  the  respondents  stated  pointedly  more  than  once  that 
he  assumed  that  that  was  the  only  charge  in  question,  to  which  the 
relator  assented,  and  I so  deal  with  the  matter. 

* 188 — (1)  A candidate  who  himself  or  by  any  other  person  on  his 
behalf  and  every  other  person  who:  — 

(a)  Hires  or  promises  to  pay  or  pays  for  a conveyance  to  carry  a 
voter  to  or  near  or  from  or  on  the  way  to  or  from  a polling  place  . . 
shall  be  guilty  of  a corrupt  practice  and  shall  incur  a penalty  of  $100, 
and,  if  a voter,  shall  be  disqualified  from  voting  at  the  election;  but 
this  subsection  shall  not  apply  to  the  carrying  of  voters  to  the  poll  in 
a conveyance  used  by  the  candidate  personally  on  polling  day. 
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I have  read  with  care  my  notes  of  the  evidence  and  have  looked 
at  most,  although  not  all,  of  the  authorities  referred  to.  I may 
say  at  once  that  as  to  the  respondent  Little  I have  no  hesitation 
in  coming  to  the  conclusion  that  the  application  fails.  There  is 
no  suggestion  that  either  Little  or  Armstrong  personally  hired  or 
promised  to  pay  for  hired  cars  to  be  used  in  the  election;  and  the 
evidence  relied  upon,  therefore,  turns  upon  a question  of  agency. 

Many  English  authorities  were  referred  to  to  shew  that  a can- 
didate in  an  election  may  be  bound  by  acts  of  persons  of  whom  and 
whose  activities  on  his  behalf  he  personally  knows  nothing,  and 
which  (if  known  of)  he  would  disapprove:  he  may  perhaps,  under 
these  decisions,  even  be  bound  by  conduct  of  persons  which  he  has 
expressly  forbidden,  if  those  persons  were  acting  on  his  behalf  and 
were  in  fact  his  agents;  but  in  such  cases  the  evidence  of  agency 
should  be  convincing  in  its  completeness.  And  I am  not,  I may 
say,  at  all  clear  that  these  authorities  are  to  be  applied  in  their 
entirety  to  such  an  application  as  the  present.  See  Robson  & 
Hugg’s  Municipal  Manual,  p.  244. 

That  hired  cars  were  made  use  of  by  or  on  behalf  of  Sykes,  a 
candidate  at  the  election,  to  convey  voters  to  the  polls,  I have 
little  doubt.  The  evidence  of  Eastwood,  Gordon,  and  others, 
coupled  with  that  of  the  witnesses  who  found  some  of  these  same 
cars  delivering  voters  to  various  polling  places,  seems  to  make  that 
quite  clear,  and  the  evidence  submitted  by  the  relator  was  directed 
chiefly  towards  endeavouring  to  connect  the  respondents  with  these 
cars  by  shewing  that  Sykes,  Armstrong,  and  Little  were  running 
on  one  “ slate  ” or  “ ticket,”  and  that  what  was  done  by  the  agent 
of  Sykes  bound  Little  and  Armstrong  as  well.  There  is  other  evi- 
dence applicable  to  Armstrong  alone,  which  I deal  with  later. 

As  to  the  “ slate,”  the  evidence  to  my  mind  establishes  the  fol- 
lowing facts,  which  apply  both  to  Little  and  to  Armstrong.  Sykes 
was  a new  comer  in  the  district  and  a weaker  candidate  (much 
weaker  as  the  event  shewed)  than  Little  or  Armstrong.  He  was 
desirous  of  strengthening  his  position,  and  Jennings,  a friend  of 
Millett,  who  was  Sykes’s  agent  and  who  hired  some  at  least  of  the 
cars  and  paid  for  them,  suggested  a meeting  with  Little  and  Arm- 
strong at  which  it  was  to  be  proposed  that  they  should  join  forces 
for  the  election.  This  meeting  took  place — two  meetings  in  fact — 
at  which  this  proposal  was  made.  Both  Armstrong  and  Little 
refused  and  gave  their  reasons.  Little  said  he  needed  no  assistance, 
and  Armstrong  said  he  was  a supporter  of  Graham,  who  was  Sykes’s 
opponent.  Notwithstanding  the  first  rebuff,  the  same  thing  was 
suggested  again,  with  the  same  result. 
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A committee-room  in  Eglington  avenue,  which  was  hired  and 
paid  for  by  .Sykes,  had  a banner  with  the  names  of  Sykes,  Arm- 
strong, and  Little  displayed  upon  it.  Both  Armstrong  and  Little 
protested  against  the  use  of  this  banner,  as  well  as  against  certain 
cards  which  apparently  Sykes  had  had  printed  with  the  three 
names  upon  them.  Little  also  went  into  another  committee-room 
of  Sykes  and  insisted  upon  another  similar  banner  being  removed. 
Afterwards  it  was  said  that  it  was  replaced  by  Sykes’s  supporters. 

Armstrong  and  Graham,  Sykes’s  opponent,  were  friendly;  the 
former  says  if  there  was  any  slate  he  and  Graham  were  on  the 
same  slate.  As  illustrating  this,  he  says  that  Graham  arranged  that 
he  and  Armstrong  and  Little  too,  I think,  should  have  a set  of 
“ slides,”  as  they  are  called,  prepared  to  be  thrown  on  an  illumin- 
ated screen  in  the  theatre  of  a friend  of  Graham’s.  This  was  car- 
ried out. 

Neither  Little  nor  Armstrong  had  any  committee-room  of  his 
own,  nor  did  either  of  them  subscribe  towards  the  rent  of  one — 
the  former  conducted  his  campaign  from  his  home  and  the  latter 
from  his  store  at  627  Vaughan  road. 

My  conclusion  from  the  evidence  is  that  Sykes  was  persistently 
endeavouring  to  use  the  strength  of  Armstrong  and  Little  to  secure 
his  own  election,  and  that  he  was  doing  so  without  their  consent 
and  against  their  express  wishes.  Neither  Sykes  nor  his  agent 
Millett  was  called  as  a witness,  and  I am  therefore  without  the 
advantage  of  their  evidence,  which  would  probably  have  been  of 
much  assistance;  but,  on  the  evidence  as  it  stands,  I am  quite 
unable  to  find  that  there  was  any  responsibility  resting  upon  either 
Little  or  Armstrong  for  the  actions  of  either  Sykes  or  his  agent 
Millett.  I might  add  here  that  in  the  result  Sykes  was  defeated 
by  Graham  by  nearly  1,400  votes;  Armstrong  defeated  Glover  by 
more  than  that  number;  and  Little  had  a majority  of  about  800 
over  his  nearest  opponent. 

There  is  one  further  matter  in  regard  to  Little  which  perhaps 
should  be  mentioned,  since  much  stress  was  laid  upon  it  by  the 
relator.  Little  had  heard  Browning  say  that  he  wanted  a poll  clerk 
or  scrutineer.  He  knew  that  one  Patrickson  wras  on  the  lookout 
for  work  of  some  kind,  and  he  went  to  Patrickson’s  place,  where 
the  relator  by  chance  was  at  the  time,  and  drove  him  to  the  com- 
mittee-room in  Eglington  avenue — the  room  which  I have  found 
was  that  of  Sykes  alone,  but  which  had  the  banner  with  the  three 
names  displayed  in  the  window.  Patrickson  says  that  Browning 
inquired  from  him  whether  he  was  in  favour  of  the  three  candi- 
dates, and  that  when  he  (Patrickson)  answered  in  the  negative 
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The  Master,  he  was  refused  the  position,  and  Little  then  drove  him  home.  Little 
1926  says  he  did  not  hear  the  whole  of  the  conversation;  but,  whether 
_ he  did  or  not,  what  strikes  one  most  emphatically  is  that,  if  this 
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Gxover  ' had  been  the  joint  commtitee-room  of  the  three  candidates  and 
Little  and  Browning  the  agent  of  them  all,  Little  would  not  have  come  asking 
Ahmstrong.  favours  on  behalf  of  his  friend  Patrickson  and  submissively  accept- 
ing a refusal.  He  would  in  all  probability  have  said,  “ Give  my 
friend  Patrickson  a job,”  and  it  would  have  been  done.  I do  not 
think  the  incident  assists  the  relator. 

In  so  far,  therefore,  as  the  case  rests  upon  establishing  a con- 
nection between  Sykes  and  his  agent  or  agents  and  the  respondents, 
it  fails  completely  in  my  opinion,  and  as  that  is  the  only  way  in 
which  Little  was  sought  to  be  implicated  that  ends  the  matter  so 
far  as  he  is  concerned. 

The  evidence  against  Armstrong,  however,  goes  farther.  The 
Deer  Park  Garage  cars  and  the  De  Luxe  cars  were  hired  by  Sykes’s 
agent,  for  which,  as  I have  found,  the  respondents  are  not  respons- 
ible; the  cars  supplied  by  Clilliton  were  hired  and  paid  for  by 
Raglan,  and  there  is  no  evidence  to  indicate  that  Raglan  was  the 
agent  of  the  respondents;  the  Badgerow  cars  were  ordered  by  one 
Scott  and  paid  for  by  a boy,  and  the  same  lack  of  connection  exists 
in  regard  to  them.  I do  not  think  I should  pay  much  attention  to 
the  evidence  as  to  the  destination  of  these  cars,  which  was  said  to 
be  Oakwood  and  Vaughan  road.  Armstrong’s  store  and  Graham’s 
committee-room  were  each  practically  at  this  corner,  and  cars 
which  were  said  to  have  been  supplied  to  Graham  gratis  were  given 
practically  the  same  directions.  As  a matter  of  fact  I might  say 
here  that  the  evidence  of  the  garage-managers  as  to  where  these 
cars  actually  went  is  more  or  less  hearsay.  No  driver  was  called 
of  any  hired  car  to  prove  where  he  had  driven  or  what  he  did,  and 
what  the  evidence  really  amounts  to  is  that  certain  cars  were  hired 
to  go  to  certain  localities;  but,  apart  from  the  two  cars  referred  to 
later,  there  is  no  evidence,  so  far  as  Armstrong  is  concerned,  that 
these  particular  cars  identified  by  number  did  in  fact  go  anywhere. 
The  witness  Paddle,  who  did  drive  a car  for  four  hours  on  the  day 
of  the  election,  does  not  know  whose  car  it  was  or  where  it  came 
from. 

But  the  evidence  of  Pinkerton,  a garage-manger,  goes  farther. 
He  says  that  on  election  day  his  four  cars,  3001,  3004,  3005,  and 
3007,  hired  and  paid  for  by  some  one  whom  he  does  not  know, 
were  on  the  day  of  the  election  at  627  Vaughan  road,  which  is  the 
address  of  Armstrong’s  drug-store  and  was  used  as  his  committee- 
room. 
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Armstrong  swears  positively  that  he  did  not  himself  hire  or  pay 
for  cars  nor  authorise  any  one  to  do  so  on  his  behalf,  nor  did  he 
know  of  any  hired  cars  being  at  his  place  nor  in  use  on  his  behalf 
on  election  day;  and  he  gave  the  details  of  what  he  said  were  his 
total  expenditures  in  connection  with  the  election.  He  says  that 
six  or  seven  friends  of  his,  whose  names  he  gave,  volunteered  the 
use  of  their  cars,  and  these  cars  were  there  and  were  in  use  prac- 
tically all  day.  He  was  in  his  store  all  day  except  for  a few  minutes 
when  he  went  out  to  vote,  and  he  personally  gave  no  directions  to 
the  drivers  of  any  cars. 

Helston,  who  it  is  admitted  was  Armstrong's  agent,  was  in 
charge  of  the  non-resident  vote,  and  appears  to  have  had  more  to 
do  with  the  cars  at  Armstrong's  than  any  one  else.  He  was  called 
as  a witness  by  the  relator  and  said  that  he  was  outside  Armstrong's 
store  on  election  day  and  saw  cars  being  used;  whose  he  does 
not  know;  that  he  called  for  voters,  using  at  different  times 
two  different  cars.  There  is  nothing  to  indicate  what  cars  these 
were,  and  they  might  well  have  been  two  of  the  cars  volunteered 
by  Armstrong's  friends. 

But  the  evidence  goes  farther.  Two  of  the  Pinkerton  cars  are 
identified  by  number  as  being  among  cars  which  delivered  voters 
to  a polling  place.  The  witness  Gibson,  who  lives  with  his  mother, 
an  invalid,  in  Pacific  avenue,  Several  miles  away/  telephoned  to 
Armstrong's  store  and  was  told,  not  by  Armstrong,  however,  that 
a car  would  call  for  him  and  his  mother,  and  one  did  and  took 
them  to  vote.  This  was  car  number  3005. 

The  other  case  is  that  of  the  witness  Murr.  On  election  day  he 
went  into  Armstrong's  store  to  inquire,  he  says,  whether  he  was  on 
the  voters'  list.  Nothing  was  said  about  his  being  driven  to  the 
poll.  When  he  came  out,  he  met  a friend  of  his,  one  Wade,  who 
apparently  was  driving  a car  and  who  said  he  was  going  in  the 
direction  of  Murr's  voting  place.  Murr  had  his  wife  with  him, 
and  they  entered  the  car  at  Wade's  invitation  and  were  driven  to 
the  poll.  There  is  nothing  to  shew  who  Wade  was,  and  Armstrong 
says  he  does  not  know  him.  This  was  car  number  3004. 

The  relator  admits,  I understand,  that  these  are  the  only  two 
cases  in  which  there  is  evidence  to  shew,  first,  the  hiring  of  a con- 
veyance, second,  its  connection  with  Armstrong,  and,  third,  its  use 
to  convey  a voter  to  a polling  place.  I have  already  pointed  out 
that  Armstrong  denies  any  hiring  by  himself  or  any  knowledge  or 
authorisation  of  a hiring  by  any  one  else  on  .his  behalf,  or  of  the 
use  of  any  hired  conveyances.  I see  no  reason  to  disbelieve  this 
statement,  and  I accept  it  as  true.  The  question  therefore  is,  am 
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I to  conclude  that,  because  these  two  cars  were  at  Armstrong’s 
store  and  were  made  use  of  in  the  way  indicated,  Armstrong, 
although  personally  ignorant  of  the  matter,  is  to  be  held  guilty  of  a 
corrupt  act,  vacate  his  seat,  incur  a penalty  of  $100,  and  submit 
to  disqualification  for  two  years,  with  the  consequence  to  the  muni- 
cipality that  another  election  would  have  to  be  conducted,  since  the 
relator  does  not  claim  the  seat? 

I do  not  think  I should  reach  this  conclusion.  The  Murr  case 
is  weaker  than  the  Gibson  case,  in  that  the  driving  to  the  poll 
seems  to  have  been  merely  the  friendly  act  of  some  one  who  was  not 
proved  to  be  an  agent  of  Armstrong,  whereas  in  the  Gibson  case  the 
car  was  undoubtedly  sent  by  Helston,  the  agent,  in  response  to  a 
request  telephoned  by  Gibson  to  Armstrong’s  store.  But  in  both 
cases  there  is  no  direct  proof  whatever  that  the  original  hiring  was 
by  an  agent  of  Armstrong’s;  it  must  be  assumed,  if  at  all,  from  the 
fact  that  the  cars  were  at  Armstrong’s  store.  But  it  is  clear,  I 
think,  that  some  of  the  other  cars  hired  by  Sykes’s  agent,  for  whom 
Armstrong,  as  I hold,  was  not  responsible,  were  despatched  to  the 
neighbourhood  of  Yaughan  road  and  Oakwood,  and  it  is  possible 
that  these  were  too.  It  is,  I think,  fairly  to  be  deduced  from  the 
evidence  that  the  cars  hired  and  paid  for  by  Millett,  on  behalf  of 
Sykes,  were  not  by  any  means  confined  as  to  their  use,  to  Sykes’s 
headquarters  in  Eglington  avenue. 

It  has  been  held  that  charges  such  as  are  here  in  question 
should  be  dealt  with  in  the  same  way  as  though  they  were  criminal 
ones,  and  proved  beyond  a reasonable  doubt:  Cameron  v.  Beaton 
(1915),  21  D.L.R.  386;  Re  Rosthern  Election  Petition  (1915), 
31  W.L.R.  184.  In  Rex  ex  rel.  Sab  our  in  v.  Berthiaume  (1913), 
4 O.W.N.  1201,  11  D.L.R.  68,  referred  to  by  the  relator,  there  was 
the  direct  evidence  of  the  respondent  himself  that  he  had  procured 
a conveyance  from  the  livery-man,  which  was  held  sufficient  even 
without  the  evidence  of  Lariviere  to  sustain  the  finding  of  the 
County  Court  Judge. 

In  Rex  ex  rel.  Mitchell  v.  McKenzie  (1915),  33  O.L.R.  196, 
Sutherland,  J.,  in  allowing  (in  part)  an  appeal  from  the  decision 
of  a -District  Court  Judge,  held  (p.  201)  that  the  power  of  dis- 
qualification is  one  which  should  only  be  exercised  in  a plain  case 
upon  very  clearly  proved  facts.  And  on  p.  202,  in  dealing  with 
the  evidence  as  to  agency  and  the  finding  of  the  District  Court 
Judge  that  “ it  is  inconceivable  that  the  respondent  was  not  aware 
of  these  activities  on  the  part  of  the  power  company  and  its 
employees  in  his  behalf,  and  he  has  not  been  called  as  a witness 
to  give  evidence  as  to  any  objection  on  his  part  as  to  their  activi- 
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ties,”  Sutherland,  J.,  expressed  himself  as  unable,  after  a careful 
perusal  of  the  evidence,  to  see  that  any  of  the  alleged  illegal  acts 
“ were  brought  to  the  knowledge  of  the  respondent.” 

In  the  present  case  we  have  the  direct  testimony  of  Armstrong, 
which,  as  I say,  I believe,  that  he  had  no  knowledge  of  and  no  part 
either  directly  or  indirectly  in  the  hiring  of  any  cars;  the  only 
person  shewn  clearly  to  have  been  an  agent  of  Armstrong  (Helston) 
proves  nothing  as  to  who  it  was  that  hired  and  paid  for  the  cars 
or  that  the  cars  used  by  him  were  in  fact  hired  cars. 

The  evidence  shewed,  I think,  that  none  of  the  cars  in  question 
had  any  marks  upon  them  that  would  indicate  that  they  were 
livery-cars.  Some  witnesses  spoke  of  drivers  in  uniform,  but  on 
cross-examination  their  evidence  was  shewn  to  be  confined,  I think, 
to  caps  being  worn  by  some  drivers  similar  to  those  frequently 
worn  by  the  drivers  of  hired  cars. 

The  English  authorities  indicate  that  where  the  candidate  him- 
self is  honest,  as  I find  Armstrong  was,  the  agency  must  be  very 
clearly  shewn:  Wigan  Election  Case  (1881),  4 O’M.  & H.  1;  West- 
minster Election  Case  (1869),  1 O’M.  & H.  89.  In  the  latter  case 
Baron  Martin  said,  at  pp.  95,  96  : “ But  I think  I am  justified  . . . 
in  requiring  to  be  satisfied  beyond  all  reasonable  doubt  that  the  act 
of  bribery  was  done,  and  that  unless  the  proof  is  strong  and  cogent 
• — I should  say  very  strong  and  very  cogent — it  ought  not  to  affect 
the  seat  of  an  honest  and  well-intentioned  man  by  the  act  of  a third 
person.”  See  also  the  judgment  of  Wilson,  J.,  in  the  North  Ontario 
Election  Case  (1875),  H.E.C.  304,  where  many  of  the  authorities 
on  agency  are  referred  to  and  discussed.  In  this  case,  too,  it  was 
held  that  in  dealing  with  penal  statutes  questions  of  doubt  are  to  be 
construed  favourably  to  the  accused. 

I have  already  referred  to  Robson  & ITugg’s  work,  p.  244, 
where  this  statement  is  made : ei  There  would,  therefore,  appear 
to  be  a fundamental  difference  between  agency  under  the  Ontario 
Act  and  agency  under  the  Imperial  Act.  In  Ontario,  the  illegal 
acts  contemplated  must  he  brought  to  the  knowledge  of  the  candi- 
date or  other  person  who  is  charged  with  having  committed  them 
f by  any  other  person/  ” 

This  statement  appears  to  be  borne  out  by  the  case  already 
referred  to,  R,ex  ex  ret.  Mitchell  v.  McKenzie , 33  O.L.R.  196, 
and  the  earlier  case  of  Regina  ex  rel.  Thornton  v.  Dewar  (1895), 
26  O.R.  512,  in  which  Rose,  J.,  made  use  of  the  following  language 
at  p.  513:  “ In  my  opinion  no  one  can  be  found  guilty  of  bribery 
under  sections  209-213  of  the  Consolidated  Municipal  Act,  55  Viet, 
ch.  42,  unless  the  evidence  discloses  in  him  an  intention  to  commit 
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the  offence  and  I decline  to  hold  that  a candidate  desiring  and 
intending  to  have  a pure  election  can  be  made  a quasi  criminal 
by  the  act  of  an  agent  who  without  the  knowledge  or  desire  of  the 
principal  violates  the  statute  to  advance  the  election  of  such  candi- 
date. The  acts  which  were  relied  upon  here  to  shew  bribery  by 
the  candidate  were  in  no  sense  brought  home  to  him  personally. 
It  was  not  shewn  that  they  were  done  with  his  knowledge  or  con- 
sent, or  under  instructions  which  either  expressly  or  impliedly 
warranted  any  such  misconduct  even  if  the  evidence  established  it 
against  persons  who  were  in  a general  sense  agents  of  the  candi- 
date.” Section  209  of  the  Act,  referred  to  in  the  foregoing,  dealt 
with  a “ person  who  directly  or  indirectly,  by  himself,  or  by  any 
other  person  in  his  behalf,”  did  certain  forbidden  acts,  and  provided 
that  he  should  be  deemed  guilty  of  bribery. 

This  case  was  commented  upon  and  I think  distinguished 
(rather  than  criticised,  as  the  authors  already  referred  to  suggest 
at  p.  227),  in  the  Nova  Scotia  case  of  Kaulbach  v.  McKean  (1905), 
38  N.S.R.  364.  Langley,  J.,  agrees,  at  p.  309,  that  “ under  pro- 
ceedings taken  against  a party  for  the  penalty  for  the  performance 
of  any  of  the  corrupt  acts  mentioned  in  the  statute  the  candidate 
could  not  be  convicted  unless  he  were  personally  concerned  and  it 
is  not  at 'all  clear  even  if  parties  proven  to  be  his  agents  were  con- 
victed of  those  corrupt  practices  that  he  could  be  unseated  unless 
a petition  had  been  filed  under  the  'Controverted  Elections  Act 
asking  for  the  avoidance  of  the  election.” 

The  present  is  not  of  course  a proceeding  to  recover  the  penalty 
imposed  by  sec.  188  any  more  than  Regina  ex  rel.  Thornton  v. 
Dewar  was  one  to  recover  the  penalty  under  the  corresponding 
section  of  the  Act  as  it  then  was.  That  case  was,  like  this,  a pro- 
ceeding in  the  nature  of  a quo  warranto  to  unseat  and  disqualify 
the  candidate,  and  for  my  own  part  I am  unable  to  see  why,  if  it 
is  necessary  to  bring  home  to  the  candidate  personally  knowledge 
of  the  acts  complained  of,  where  it  is  sought  to  impose  the  penalty 
provided  by  sec.  188,  it  should  not  be  equally  necessary  to  go  the 
same  length  when  it  is  sought  to  impose  upon  him  the  much  more 
serious  consequences  of  losing  his  seat  and  being  disqualified  for 
two  years,  as  provided  by  sec.  180.  It  is  the  one  offence  with  two 
distinct  consequences  flowing  from  its  commission,  a penalty  under 
sec.  188  and  loss  of  the  seat  and  disqualification  under  sec.  180. 

I am,  for  the  foregoing  reasons,  of  the  opinion  that  the  appli- 
cation fails  and  should  be  dismissed  as  against  both  the  respond- 
ents. The  relator  should  pay  Little’s  costs,  but  on  the  whole  I 
think  Armstrong  should  bear  his  own.  There  was  some  justifi- 
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cation  for  the  proceeding  as  against  him,  or  perhaps  I should  say 
that  the  circumstances,  now  to  my  mind  satisfactorily  explained, 
warranted  investigation. 


The  Master. 
1926. 

Rex  ex  rel. 
Glover 


The  relator  appealed  from  the  Master’s  order. 

April  20.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

T.  J.  Glover , the  relator,  in  person. 

R.  H.  Greer , K.C.,  for  the  respondents. 


v. 

Little  and 
Armstrong. 


Middleton,  J.A.  (at  the  close  of  the  argument)  : — This  motion 
as  presented  by  Mr.  Glover,  the  relator,  has  been  discussed  at 
length  and  a great  many  cases  have  been  referred  to,  but  I think 
I am  as  well  able  to  deal  with  the  matter  now  as  I should  be  if  I 
reserved  judgment. 

It  is  an  appeal  by  the  relator  from  the  judgment  of  the  Master 
dismissing  a motion  to  set  aside  the  election  of  the  respondents  as 
Deputy  Reeve  and  Municipal  Councillor  for  the  Township  of  York. 

The  decision  of  the  Master  is,  I think,  right.  I have  followed 
the  evidence  as  it  has  been  read  with  considerable  care,  and  I have 
read  over  portions  of  it,  and  I think  that  the  Master  has  arrived  at 
the  right  conclusion. 

The  question  of  agency  in  these  election  cases  is  one  of  great 
importance,  and  surrounded  with  a good  deal  of  difficulty,  but  of 
course  this  is  not  the  first  time  that  I have  heard  the  matter  argued 
and  discussed,  and  in  many  cases  I have  argued  it  myself,  and  my 
conclusion  is,  both  regarding  English  and  Canadian  cases,  that 
agency  is  a question  of  fact,  and  very  little  is  to  be  gained  by  dis- 
cussing the  details  of  the  cases.  I would  refer  to  Mattinson  & 
Macaskie’s  Corrupt  Practices  at  Elections,  p.  109,  where  it  is 
said : — 

“■  It  will  be  observed  that  the  question,  whether  the  wrongdoer 
was  the  candidate’s  agent  at  the  time  of  the  offence,  is  treated  by 
the  learned  judges  entirely  as  a question  of  fact,  to  be  determined 
by  a reference  to  the  circumstances  of  each  case.  Such  facts  as 
proof  that  the  alleged  agent  was  canvassing  in  the  candidate’s 
interest,  that  he  had  a canvass  book  with  him,  that  he  spoke  at 
the  candidate’s  meetings,  that  he  was  seen  in  the  candidate’s  com- 
pany in  the  street,  are  evidence,  but  no  more  than  evidence,  that 
he  had  authority  to  canvas  and  bind  the  candidate. 

“ The  mere  fact  that  a person  is  actively  working  for  the  can- 
didate does  not  necessarily  make  him  an  agent.” 


38 


ONTARIO  LAW  REPORTS. 


[VOL. 


J.A. 


App.  Div.  And  that  is  instanced  from  one  of  the  English  cases,  where  it 
1926.  is  stated: — 

Rex~ex"rel  “ I cann°t  concur  in  the  opinion  that  any  supporter  of  a candi- 
Gi/Over  date  who  chooses  to  ask  others  for  their  votes  and  to  make  speeches 
Little  and  m favour  can  force  himself  upon  the  candidate  as  an  agent,  or 
Armstrong,  that  the  candidate  should  be  held  responsible  for  the  acts  of  one 
Middleton,  from  whom  he  actually  endeavours  to  dissociate  himself.” 

I direct  attention  to  this  as  being  fairly  applicable  in  this  case, 
because  the  suggestion  is  that  Mr.  Armstrong  and  Mr.  Little  are 
forced  to  accept  the  responsibility  for  all  Sykes  was  doing  to  fur- 
ther his  own  interest  in  the  public  mind  by  creating  a feeling  in 
his  favour  by  reason  of  his  being  associated  with  these  men,  and 
so,  as  he  thought,  getting  the  advantage.  That  was  his  act,  and 
nothing  they  could  do  could  prevent  him  from  asking  people  to 
vote  for  Armstrong,  Little,  and  himself,  as  the  best  men  in  the 
field,  hoping  that  many  would  vote  for  him  who  favourably  knew 
Messrs.  Armstrong  and  Little.  Nobody  could  prevent  him  doing 
this  if  he  thought  he  would  get  some  advantage  from  it.  The 
evidence  shews  that  Mr.  Armstrong  desired  Graham  to  defeat 
Sykes,  so  that  there  is  nothing  in  the  case  to  indicate  that  Sykes 
was  in  any  way  authorised  to  act  as  agent  for  either  Little  or  Arm- 
strong. That  being  so,  I might  end  the  case  there,  but  I desire 
to  draw  attention  to  one  or  two  matters  which  I think  are  of  im- 
portance and  worthy  of  mention. 

Part  IV.  of  our  Consolidated  Municipal  Act,  dealing  with 
municipal  elections,  and  other  Election  Acts,  are  founded  on  the 
democratic  principle  that  the  people  are  to  govern,  and  it  is  for 
the  people  to  choose  who  are  to  be  their  representatives,  and  it  is 
a very  drastic  thing  to  set  aside  an  election  by  the  people  and  to 
interfere  with  that  government  “ of  the  people  by  the  people  ” 
which  a great  American  prayed  should  not  perish  from  the  face  of 
the  earth.  This  is  a serious  and  real  factor  when  you  come  to 
approach  the  construction  of  the  statute.  The  English  law  for 
the  direction  of  municipal  elections  provides  that  the  same  prin- 
ciple which  has  been  applied  in  English  Parliamentary  elections 
shall  be  applied  in  English  municipal  elections.  There  is  no  such 
provision  in  our  statute,  which  must  be  construed  in  the  light  of 
its  own  provisions. 

Mr.  Glover  has  called  attention  to  the  fact  that  a single  corrupt 
act  will  not  only  void  an  election  but  disqualify  the  candidate 
found  guilty.  Section  180  of  the  Consolidated  Municipal  Act 
provides : — 

“(1)  A candidate  elected  who  is  found  to  have  been  guilty  of 
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bribery,  or  of  a corrupt  practice,  shall  forfeit  his  seat  and  shall  be 
ineligible  as  a candidate  at  any  election  for  two  years  thereafter.” 

And  then,  in  secs.  187  and  188,  a corrupt  practice  is  defined. 
I do  not  intend  reading  the  long  catalogue  of  the  acts  which  are 
held  to  be  corrupt  practices  if  committed  “ directly  or  indirectly 
by  himself  or  any  other  person  on  his  behalf,”  or,  as  put  by  sec. 
188,  “ by  himself  or  by  any  other  person  on  his  behalf.”  I propose 
to  content  myself  with  quoting  the  language  of  Mr.  Justice  Rose 
in  Regina  ex  rel.  Thornton  v.  Dewar , 26  O.R.  512,  where  he  says  : — 

“ In  my  opinion  no  one  can  be  found  guilty  of  bribery  under 
the  Consolidated  Municipal  Act  . . . unless  the  evidence  discloses 
in  him  an  intention  to  commit  the  offence  and  I decline  to  hold 
that  a candidate  desirous  and  intending  to  have  a pure  election 
can  be  made  a quasi  criminal  by  the  act  of  an  agent  who  without 
the  knowledge  or  desire  of  the  principal  violates  the  statute  to 
advance  the  election  of  such  candidate.” 

The  principle,  I think,  has  a wide  application,  and  a candidate 
ought  not  to  be  held  responsible  for  consequences  provided  by  the 
corrupt  practices  sections  of  the  Municipal  Act  unless  there  has 
been  some  moral  wrongdoing  on  his  part.  I am  not  saying  that 
a candidate  at  an  election  is  to  be  allowed  to  shield  himself  by 
shutting  his  eyes,  and  letting  the  wicked  partner  do  the  wicked 
things.  In  that  case  he  is  responsible  by  reason  of  his  having 
authorised  some  one  to  act  for  him  and  do  the  wicked  things 
behind  the  scenes.  But,  where  there  is  no  authorisation  or  knowl- 
edge by  the  candidate,  I can  see  no  reason  why  the  acts  which,  it 
is  said,  bring  about  such  serious  consequences  should  not  be  required 
to  be  brought  home  to  the  man  who  is  to  suffer,  with  the  same 
certainty  and  absence  of  reasonable  doubt  as  the  law  requires  when 
a person  is  accused  of  crime.  The  act  of  one  who  is  shewn  to  be 
an  agent  may  avoid  an  election,  but  the  agency  must  be  clearly 
proved. 

The  principle  has  been  enunciated  in  other  cases,  and  I refer  to 
what  was  said  in  an  English  case,  Cooper  v.  Slade  (1858),  6 
H.L.C.  746,  793 

u As  it  is  an  illegal  act  for  a man  to  offer  to  give  money  to 
another  for  voting,  I take  the  law  to  be  clear  that  a man  cannot 
be  guilty  by  his  agent  of  an  illegal  act,  and  be  held  responsible  for 
that  act,  unless  he  has  given  the  agent  authority,  express  or  im- 
plied, to  do  that  illegal  act.  I know  that  the  law  of  agency  in 
such  cases  has  been  much  extended  by  committees  of  the  House  of 
Commons,  but  I take  it  to  be  a clear  proposition  of  law  that  if  a 
man  employs  an  agent  for  a perfectly  legal  purpose,  and  that  agent 
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does  an  illegal  act,  that  does  not  affect  the  principal,  unless  a great 
deal  more  is  shewn;  unless  it  is  shewn  that  the  principal  directed 
the  agent  so  to  act,  or  really  meant  he  should  so  act,  or  afterwards 
ratified  the  illegal  act.” 

A similar  principle  is  enunciated  by  Chief  Justice  Richards  in 
the  Kingston  Election  case  (1874),  H.E.C.  625,  633: — 

“ The  person  to  be  deemed  guilty  of  bribery  is  spoken  of 
throughout  the  sections  as  doing  the  guilty  act,  the  addition  that 
he  does  it  through  another  on  his  behalf  need  only  mean  that  he 
does  it  through  one  whom  he  has  authorised  for  the  purpose;  and 
it  is  settled  law  that  enactments  are  not  to  be  given  a penal  effect 
beyond  the  necessary  import  of  the  terms  used.” 

That  statement  was  adopted  by  the  late  Chancellor  Spragge, 
who  is  regarded  as  one  of  the  most  accurate  judges  who  has  ever 
presided  in  an  Ontario  Court,  in  the  Cornwall  Election  Case 
(1875),  H.E.'C.  647. 

The  Master,  I think,  took  the  proper  view,  and  this  appeal 
should  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Gay. 

Infants  — Custody  — Order'  of  Foreign  Court  — Whether  Conclusive — 
Order  not  in  its  Nature  Final — Application  for  Custody — Duty  of 
Ontario  Court — Infants  Act — Amending  Act , IS  d 14  Geo.  V.  ch.  33 
— Welfare  of  Infants — Conduct  and  Wishes  of  Parents. 

By  the  decree  .of  a Michigan  court,  the  mother  of  the  infants  was 
granted  a divorce  from  the  father,  and  awarded  the  custody  of  the 
infants  “ until  they  reached  the  age  of  16  years  or  until  the  further 
order  of  this  court.”  The  infants  being  in  the  custody  of  the  father 
in  Ontario:  — 

Held,  that  the  decree  of  the  foreign  court  was  not  conclusive  upon  an 
application  to  an  Ontario  court  for  an  order  for  custody. 

Rex  v.  Hamilton  (1910),  22  O.L.R.  484,  explained. 

Re  Ethel  Davis  (1894),  25  O.R.  579,  and  Re  E.  (1921),  19  O.W.N.  534, 
approved. 

Under  the  Infants  Act,  R.S.O.  1914.  ch.  153,  secs.  2(1),  3(1), (2),  as 

amended  in  1923  by  13  & 14  Geo.  V.  ch.  33,  the  father  and  mother  are 

upon  a plane  of  equality,  and  the  duty  is  cast  upon  the  Court  of 

making  an  order  as  to  the  custody  of  the  infants,  having  regard  to 

their  welfare,  the  conduct  of  the  parents,  and  the  wishes  as  well  of 
the  mother  as  of  the  father. 

That  the  judgment  of  the  Michigan  court  was  not  final  was  an  addi- 
tional reason  for  not  giving  it  conclusive  effect  as  to  the  custody  of 
the  infants. 


An  appeal  by  the  father  and  grandfather  of  the  Gay  infants 
from  an  order  of  the  Judge  of  the  Surrogate  Court  of  the  District 
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of  Algoma,  awarding  the  custody  of  the  infants  to  the  mother  and 
directing  the  appellants  to  pay  the  mother’s  costs  of  her  application. 

April  12.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  and  Orde,  JJ.A. 

R.  8.  Robertson,  K.C.,  for  the.  appellant,  said  that  the  learned 
Judge  below  had  felt  himself  bound  by  the  decision  in 
Rex  v.  Hamilton  (1910),  22  O.L.R.  484,  which  he  read  as  deter- 
mining that  a decree  of  divorce  granted  by  a foreign  court  was 
conclusive,  and  so  awarded  the  custody  of  the  children  to  the 
mother.  That  was  not  the  true  meaning  of  the  decision.  Re  E. 
(1921),  19  O.W.N.  534,  was  a case  directly  in  point,  correctly 
interpreting  the  law.  The  decree  of  divorce  was  not  a final  order, 
and  the  Court  here  was  not  bound  by  it:  Maguire  v.  Maguire 
(1921),  50  O.L.R.  100.  The  Ontario  Court  should  be  guided  in 
its  decision  by  the  provisions  of  the  Infants  Act,  as  amended  in 
1923  by  13  & 14  Geo.  Y.  ch.  33 — the  governing  principle  is  the 
welfare  of  the  children. 

6r.  M.  Huycke,  for  the  mother,  respondent,  contended  that  the 
order  below  was  right  for  the  reasons  given  by  the  Surrogate  Court 
Judge.  In  the  interest  of  the  children  themselves,  considering 
their  age,  the  mother  should  have  the  custody. 

April  20.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — On  the  21st  February,  1918,  Bernie  Gay,  who  was  origin- 
ally a British  subject,  and  still  claims  to  be  a British  subject,  and 
Beatrice  Gay  intermarried  at  Sault  Ste.  Marie,  Michigan.  There 
were  two  children,  issue  of  the  marriage,  a boy  born  on  the  15th 
April,  1919,  and  a girl  born  on  the  2nd  July,  1921.  The  matri- 
monial home  shifted  rapidly  from  one  point  in  the  United  States 
to  another.  The  details  are  not  now  important. 

On  the  1st  February,  1926,  the  Circuit  Court  of  the  County  of 
Wayne  granted  a divorce  at  the  instance  of  the  wife,  upon  the 
ground  of  cruelty  on  the  part  of  the  husband,  and  directed  him  to 
pay  alimony  to  the  wife,  and  awarded  the  custody  of  the  infant 
children  to  her  “ until  they  reached  the  age  of  16  years  or  until 
the  further  order  of  this  court.” 

The  children  have  been  living  with  Edwin  Gay,  the  paternal 
grandfather,  at  Richards  Landing,  Ontario,  since  the  early  part  of 
1924.  The  father  for  the  same  period  has  been  living  with  his 
parents,  working  for  his  father  upon  his  father’s  farm,  and  he  has 
refused,  and  still  refuses,  to  hand  over  the  children  to  his  wife — 
hence  this  application. 
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The  husband  did  not  defend  the  divorce  proceedings  taken  by 
the  wife,  apparently  being  only  too  willing  to  be  judicially  separ- 
ated from  her,  and  he  now  alleges  very  gross  misconduct  upon  her 
part,  shewing  utter  unfitness  to  be  the  custodian  of  the  children. 
These  allegations  are  denied  by  the  wife,  who,  in  turn,  charges 
matrimonial  offences  against  the  husband,  although  she  did  not 
allege  them  in  her  divorce  proceedings.  There  is  also  material 
shewing  that  the  children  are  being  well  looked  after  and  cared 
for  in  the  home  of  the  grandparents. 

Upon  the  proceedings  before  the  learned  Surrogate  Court  Judge 
it  was  agreed  by  counsel  that  the  effect  of  the  decree  of  divorce 
should  first  be  considered  before  the  merits  of  the  contest  between 
the  husband  and  wife  were  entered  upon,  and  the  Surrogate  Judge 
has  determined  that  the  decree  is  conclusive,  and  has  accordingly 
awarded  the  custody  of  the  children  to  the  wife  without  any  con- 
sideration of  the  welfare  of  the  children. 

The  learned  Judge  bases  his  judgment  almost  entirely  upon  his 
understanding  of  the  effect  of  the  decision  of  the  Court  of  Appeal 
in  Rex  v.  Hamilton  (1910),  22  O.L.R.  484.  In  the  judgment  of 
Mr.  Justice  Rose  in  Re  E.  (1921),  19  O.W.N.  534,  the  true  effect 
of  the  decision  in  the  earlier  case  is  pointed  out,  but  unfortunately 
the  judgment  is  not  fully  reported.  I have  seen  a copy  of  it,  and 
it  is  there  said : “ The  kidnapping  cases  cited  by  Mr.  Greene,  e.g., 
Rex  v.  Hamilton,  do  not,  as  it  seems  to  me,  decide  anything  con- 
trary to  what  is  decided  in  Re  Ethel  Davis.  They  decide  that  when 
a child  is  in  the  custody  of  the  parent  to  whose  custody  it  has  been 
confided  by  the  court  of  the  domicile  of  the  parents  it  is  in  lawful 
custody,  so  that  it  is  an  offence  for  the  other  parent  to  take  it  away, 
but  they  do  not  decide  that  if  the  parent  to  whom  the  custody 
has  been  awarded  by  the  foreign  court  come  to  the  Court  in  Ontario 
seeking  the  enforcement  of  the  foreign  judgment  the  Ontario  Court 
is  bound  to  lend  him  its  aid,  even  if  convinced  that  if  it  does  so  it 
will  not  be  acting  in  the  best  interests  of  the  child/’ 

The  learned  Judge  of  the  Surrogate  Court  is  also  in  error  in 
supposing  that  in  the  Hamilton  case  the  Manitoba  court  had  not 
assumed  to  deal  with  the  custody  of  the  child.  It  had,  by  the  first 
decree,  the  decree  nisi,  which  only  required  confirmation  so  far  as 
it  purported  to  grant  the  divorce. 

We  entirely  agree  with  what  is  said  by  our  brother  Rose. 

The  decision  of  Mr.  Justice  Street  in  Re  Ethel  Davis  (1894), 
25  O.R.  579,  followed  by  the  full  Court  of  Appeal  in  Nova  Scotia 
in  In  re  Chisholm  (1913),  47  N.S.R.  250,  states  the  correct  prin- 
ciple. The  foreign  guardian  has  no  absolute  right  as  such  under 
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the  judgment  of  the  foreign  court  in  this  country.  The  decree  of 
the  foreign  court  is  entitled  to  great  weight  in  determining  the 
proper  custody  here. 

Also,  upon  a narrower  principle  I think  the  judgment  of  the 
Michigan  court  is  not  entitled  to  the  effect  given  it  by  the  judg- 
ment in  review.  It  is  not  in  itself,  nor  upon  its  face,  final.  It 
determines  nothing  as  to  the  custody  of  the  infants  save  at  the 
time  of  its  making,  for  it  reserves  liberty  to  either  party  to  apply 
for  variation.  No  matter  what  the  form,  this  is  necessarily  the 
case  in  all  orders  dealing  with  the  custody  of  children — they  are 
not  in  their  nature  final.  The  Courts  of  this  country  must  always 
exercise  the  jurisdiction  conferred  upon  them  in  regard  to  the  cus- 
tody of  infants  within  this  jurisdiction  according  to  the  laws  of 
this  country. 

Under  the  statute  applicable  here,  the  Infants  Act,  R.S.O.  1914, 
ch.  153,  as  amended  in  1923  by  13  & 14  Geo.  V.  ch.  33,  the  father 
and  mother  of  an  infant  are  (sec.  3(1) ) joint  guardians  and  equally 
entitled  to  the  custody,  control,  and  education  of  the  children. 
Where  they  are  judicially  separated  or  divorced  so  that  they  can- 
not jointly  function  as  guardians,  in  the  absence  of  an  agreement 
between  the  parents,  either  parent  may  apply  to  the  Court  for  its 
decision  (sec.  3(2)) ; and  sec.  2(1)  of  the  statute  places  the  father 
and  the  mother  upon  a plane  of  equality,  and  casts  upon  the  Court 
the  duty  of  making  an  order  as  to  the  custody  of  the  infants  “ hav- 
ing regard  to  the  welfare  of  the  infant,  and  to  the  conduct  of  the 
parents,  and  to  the  wishes  as  well  of  the  mother  as  of  the  father.” 

Owing  to  the  course  adopted  in  the  court  below,  the  question 
of  the  welfare  of  the  infants  and  the  conduct  of  the  parents  is  not 
ripe  for  discussion.  This  must  be  determined  by  oral  evidence, 
and  the  case  is  remitted  to  the  Surrogate  Court  to  be  dealt  with 
upon  oral  evidence  and  in  accordance  with  the  provisions  of  the 
statute  to  which  reference  has  been  made. 

There  remains  nothing  now  to  be  dealt  with  save  the  question 
of  the  costs  of  the  former  order  in  the  Surrogate  Court  and  of  this 
appeal.  We  think  that  these  costs  should  be  directed  to  be  set  off 
against  any  costs  that  may  be  awarded  hereafter  to  the  wife  pay- 
able by  the  present  appellants  or  either  of  them,  and  that  no  other 
order  should  be  made  concerning  them. 


App.  Div. 

1926. 

Re  Gay. 

Middleton, 

J.A. 


Order  accordingly . 
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[IN  BANKRUPTCY. 1 
Re  Crystal. 

Bankruptcy — Rights  of  Landlord  of  Debtor — Municipal  Taxes — Notice 
by  Collector  to  Trustee — Assessment  Act,  R.S.O.  19 15,  ch.  195,  sec. 
109(11 ) (12  & 13  Geo.  V.  ch.  78,  sec.  25) — Voluntary  Payment — 
Subrogation — Preferred  Claims — Landlord  and  Tenant  Act,  R.S.O. 
1915,  ch.  155,  sec.  38  (15  Geo.  V.  ch.  52,  sec.  2) — Right  to  Rank  as 
Ordinary  Creditor. 

The  debtor,  who  carried  on  business  in  a store  leased  from  J.,  became 
a bankrupt  on  the  5th  August,  1925.  At  that  time  there  was  due  to 
the  municipality,  for  the  first  half  .of  the  taxes  of  1925,  the  sum  of 
$212.45.  The  trustee  took  possession  of  the  demised  premises  on  the 
8th  August  and  remained  in  possession  until  the  18th  November. 
During  that  period  the  sum  of  $114.81  accrued  due  for  taxes.  Upon 
the  debtor  becoming  bankrupt,  the  tax  collector  notified  the  trustee 
of  the  amount  due  for  taxes,  in  accordance  with  sec.  109  (11)  of  the 
Assessment  Act  (12  & 13  Geo.  V.  ch.  78,  sec.  24) ; and,  as  there  were, 
at  the  time  of  the  notice,  goods  of  the  debtor  in  the  possession  of 
the  trustee  sufficient  to  satisfy  these  taxes,  the  collector  was  entitled 
to  be  paid  in  priority  to  all  other  claims.  But  the  landlord  volun- 
tarily paid  the  collector  the  $212.45,  and  claimed  to  be  subrogated  to 
the  rights  of  the  municipality  and  to  rank  as  a preferred  creditor:  — 

Held,  that  he  was  not  so  entitled. 

The  preferential  rights  of  a landlord  are  restricted  as  provided  by  the 
Landlord  and  Tenant  Act,  sec.  38  (14  Geo.  V.  ch.  42,  sec.  2). 

Boone  v.  Martin  (1920),  47  0 L.R.  205,  followed. 

Re  Laurance  (1923),  55  O.L.R.  196,  not  followed. 

The  landlord  also  sought  to  rank  as  a preferred  creditor  in  respect  of 
the  $114.81.  But  nothing  in  the  statute  imposes  on  the  trustee  a 
liability  to  pay  to  the  landlord,  in  addition  to  the  occupation  rent, 
a debt  due  by  the  debtor  to  the  municipality  for  taxes  during  the 
period  of  the  trustee’s  occupation.  A covenant  to  pay  taxes  is  not  a 
covenant  to  pay  rent. 

Both  claims  disallowed,  without  prejudice  to  the  landlord  ranking  as 
an  ordinary  creditor  in  respect  of  both. 


An  appeal  by  the  landlord  of  the  debtor  from  the  disallowance, 
by  the  trustee  in  bankruptcy,  of  the  landlord’s  claim  to  rank  as  a 
preferred  creditor  in  respect  of  certain  taxes. 

April  15.  The  appeal  was  heard  by  Fisher,  J. 

J.  A.  Scellen , for  the  appellant. 

B.  Luxenberg , for  the  trustee,  respondent. 

April  21.  Fisher,  J. : — Crystal  carried  on  business  in  Kitch- 
ener, Ontario,  in  a store  leased  from  one  Jansen.  The  debtor 
became  a bankrupt  on  the  5th  August,  1925,  and  at  that  time  there 
was  due  to  the  Municipality  of  Kitchener,  for  the  first  half-year’s 
taxes  of  1925,  the  sum  of  $212.45.  The  trustee  remained  in  posses- 
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sion  of  the  premises  from  the  8th  August,  1925,  to  the  18th  Novem- 
ber, 1925;  and  it  is  claimed  by  the  landlord  that  during  that  period 
there  accrued  due  for  taxes  $114.81.  The  landlord  filed  with  the 
trustee  a claim  for  both  these  sums,  and  contends  that  he  is  a pre- 
ferred creditor.  The  trustee  disallowed  both  claims  as  preferred 
claims,  and  this  appeal  followed. 

Paragraph  (2)  of  the  affidavit  of  the  Assessment  Commissioner 
of  Kitchener  states  that  the  debtor  was  assessed,  and  upon  the 
debtor  becoming  insolvent  he  (the  commissioner)  demanded  of  the 
trustee  payment  of  $212.45.  The  affidavit  also  states  that,  prior 
to  the  assignment,  demand  was  made  on  the  debtor  for  the  $212.45, 
and  as  a result  of  the  demand  made  by  the  collector  on  the  trustee, 
the  landlord  paid  to  the  collector  the  $212.45. 

In  a letter  written  by  the  solicitors  for  the  landlord  to  the  soli- 
citors for  the  trustee,  dated  the  8th  February,  1926,  the  landlord’s, 
solicitors  stated: — 

“ We  fully  admit  that  the  arrears  of  land  taxes  which  Mr. 
Crystal  failed  to  pay  could  not  rank  on  the  estate  as  a preferred 
claim;  when  Mr.  Jansen  paid  these  he  only  became  an  ordinary 
creditor  for  that  amount,  and  that  part  of  it  should  be  treated 
accordingly. 

“ The  position  we  take  is  that,  when  the  trustees  took  possession 
and  put  their  padlock  on  the  door  and  occupied  these  premises  up 
to  November  18,  during  that  period  they  are  liable  for  all  that  the 
lease  calls  for,  and  that  is  the  stipulated  rent  and  taxes.” 

Notwithstanding  that  letter,  counsel  representing  the  landlord 
has  reversed  his  position  and  now  contends  that  the  landlord 
is  entitled  to  rank  as  a preferred  creditor  for  the  $212.45  as  well 
as  for  the  $114.81,  and  relies  on  Re  Laurance  (1923),  55  O.L.R. 
196. 

Under  sec.  38  of  the  Landlord  and  Tenant  Act,  as  enacted  in 
1924  by  14  Geo.  V.  ch.  42,  sec.  2 (Ont.),  the  preferential  rights  of 
a landlord  are  restricted  to  the  arrears  of  rent  due  during  the 
period  of  three  months  next  preceding  an  assignment  or  the  mak- 
ing of  a receiving  order,  and  to  rent  for  the  three  months  follow- 
ing, and  so  long  thereafter  as  the  trustee  retains  posession;  and 
by  sec.  38(2)  the  trustee  has  a right,  at  any  time  within  the  three 
months’  period,  to  disclaim  and  surrender  the  lease,  or  to  elect  to 
retain  the  demised  premises  subject  to  the  terms  of  the  lease  and 
to  the  payment  of  the  rent  as  set  out  in  the  lease. 

As  to  the  claim  for  $212.45,  the  facts  are  that  the  tax  collector 
for  the  municipality  notified  the  trustee  of  the  amount  due  for 
taxes,  as  provided  by  sec.  109,  subsec.  11,  of  the  Assessment  Act, 
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as  enacted  in  1922  by  12  & 13  Geo.  Y.  ch.  78,  sec.  24;  and,  as  there 
were,  at  the  time  of  the  notice,  goods  of  the  debtor  in  the  possession 
of  the  trustee  sufficient  to  satisfy  these  taxes,  the  collector  was 
entitled  to  be  paid  “ in  preference  and  priority  to  any  other  and 
all  other  fees,  charges,  liens  or  claims  whatsoever.” 

The  landlord,  however,  instead  of  allowing  the  collector  to 
receive  payment  from  the  trustee,  voluntarily  paid  the  $212.45  to 
him,  and  now  claims  that  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  municipality  and  rank  as  a preferred  creditor. 

In  Boone  v.  Martin  (1920),  47  O.L.R.  205,  affirmed  in  appeal, 
ib.  210,  it  was  held  that  if  a landlord  was  assessed,  and  by  the 
terms  of  the  lease  the  tenant  agreed  to  pay  the  taxes,  the  landlord 
was  a person  liable  with  his  tenant,  within  the  meaning  of  the 
statute,  and,  if  the  landlord  paid  the  taxes,  he  became  entitled  to  the 
securities  held  by  the  municipality  and  to  use  all  the  remedies  pos- 
sessed by  the  municipality  to  obtain  repayment;  but  the  difficulty 
in  that  case,  as  in  this,  in  the  way  of  the  landlord  succeeding  on 
this  appeal,  is  that  the  municipality  had  no  security  that  was  assign- 
able to  the  landlord  on  payment  of  the  rent,  because  under  the  1922 
amendment,  supra , the  collector  of  the  municipality,  after  giving 
notice  as  required  by  the  statute,  was  only  entitled  to  a statutory 
right  vested  in  him  as  an  officer  of  the  municipality,  and  a right  to 
enforce  the  payment  in  priority  to  other  claims,  but  such  a right 
is  not  a security  which,  upon  payment  by  the  landlord,  the  landlord 
is  entitled  to  have  assigned,  and  the  bailiff’s  right  of  distress  can- 
not devolve  upon  or  be  exercised  by  the  surety  paying  the  taxes. 

Since  that  decision,  Mathers,  C.J.K.B.  (Man.),  in  In  re  Hing- 
ston-Smith  Arms  Co.  Ltd.  (1924),  5 C’.B.R.  41,  came  to  the  same 
conclusion.  Orde,  J.,  held  in  Re  Laurance , supra , that  under  our 
provincial  statute  a lien  attaches  from  the  commencement  of  the 
calendar  year  in  favour  of  the  municipality  for  land  taxes  in 
respect  of  which  both  landlord  and  tenant  were  assessed,  and  that 
upon  the  tenant’s  bankruptcy  the  landlord  is  entitled  to  stand  in 
the  place  of  the  municipality  as  a preferred  creditor  in  respect  of 
the  taxes  against  the  assets  in  the  hands  of  the  trustee.  This 
decision  seems  to  be  at  variance  with  Boone  v.  Martin , which  does 
not  appear  to  have  been  brought  to  the  attention  of  Orde,  J. ; but, 
as  Boone  v.  Martin  was  affirmed  in  appeal,  I am  obliged  to  follow 
that  decision. 

As  to  the  claim  of  $114.81,  I can  find  nothing  in  the  statute 
imposing  on  a trustee  a liability  to  pay  to  the  landlord,  in  addition 
to  the  occupation  rent,  a debt  due  by  the  debtor  to  the  municipality 
for  taxes  during  the  period  of  the  trustee’s  occupancy.  The  trus- 
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tee  is  an  officer  of  the  Court,  and  his  occupancy  is  for  the  adminis-  Fisher,  J. 
tration  of  the  estate  on  behalf  of  the  creditors,  and  the  landlord,  1926. 
under  the  statute,  is  restricted  from  recovering  as  a preferred  r 
creditor,  and  the  trustee  is  restricted  from  paying  anything  more 
than  the  statute  above  referred  to  prescribes. 

I do  not  think  the  statute  was  ever  intended  to,  and  it  does  not 
in  fact,  impose  on  a trustee,  during  his  statutory  occupancy,  any 
liability  to  perform  the  covenants  agreed  to  in  the  lease  between 
the  lessor  and  lessee. 

The  taking  of  possession  of  the  leasehold  premises  involves  the 
trustee  in  no  liability  to  perform  any  covenants  contained  in  the 
lease,  save  to  the  extent  mentioned  in  the  Act.  If,  however,  it 
could  be  shewn  that  the  landlord  had  suffered  damage  in  conse- 
quence of  the  non-performance  of  some  covenant  on  the  part  of  the 
lessee  during  the  trustee’s  occupancy,  the  landlord  might  have  a 
claim  for  such  damages  as  an  ordinary  creditor  against  the  estate ; 
but  he  would  not  be  entitled  to  any  preferred  claim  in  respect 
thereof.  The  lease  was  not  drawn  so  as  to  provide  that  the  taxes 
should  be  payable  as  rent;  and,  as  it  has  been  held  that  a covenant 
to  pay  taxes  is  not  a covenant  to  pay  rent,  this  part  of  the  appeal 
must  be  dismissed  without  prejudice  to  the  landlord’s  ranking  as 
an  ordinary  creditor  for  the  sum  of  $114.81. 

The  result  is  that  the  appeal  as  to  both  branches  must  be  dis- 
missed, but  without  prejudice  to  the  landlord  ranking  as  an  ordin- 
ary creditor  in  respect  of  both  claims. 

The  trustee  is  entitled  to  his  costs,  which  I fix  at  $40. 


[APPELLATE  DIVISION.] 

Re  Pike  v.  Walker.  1926. 

_ . . . May  3. 

Division  Courts  — Jurisdiction — -Defendant  Resident  out  of  Ontario — May  27, 

Whether  Cause  of  Action  Arising  wholly  or  partly  ivithin  Juris- 
diction of  some  Division  Court  in  Ontario — Claim  for  Wages  and 
Travelling  Expenses — Secs.  75,  7 8,  79  of  Division  Courts  Act,  R ,S.O. 

191'/,  ch.  63 — Motion  for  Prohibition. 

The  plaintiff,  living  in  Watford,  in  the  county  of  Lambton,  Ontario, 
sued  the  defendant,  living  in  a city  in  the  United  States,  for  wages 
and  a sum  paid  for  travelling  expenses.  The  action  was  brought  in 
the  Seventh  Division  Court  of  the  County  of  Essex,  the  court  of  the 
Windsor  division.  The  plaintiff,  upon  receipt  of  a telegram  from  the 
defendant,  travelled  from  Watford  to  Washington,  there  served  the 
defendant,  and  returned  to  Watford  via  Windsor.  One  of  the  items 
of  the  claim  for  travelling  expenses  was  the  railway-fare  from  Wind- 
sor to  Watford;  and  it  was  contended  that  it  must  have  been  paid 
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at  Windsor,  and  therefore  that  the  plaintiff’s  cause  of  action  “ partly 
arose”  at  Windsor,  and  so  came  within  sec.  75(1)  of  the  Division 
Courts  Act,  providing  that,  notwithstanding  that  the  residence  of  the 
defendant  is  out  of  Ontario,  the  action  may  be  brought  in  the  court 
of  the  division  in  which  the  cause  of  action  arose  or  partly  arose:  — 
Held,  that  this  was  unsound:  the  contract,  if  there  was  one,  was  to 
pay  the  expenses  in  one  sum,  either  in  advance  or  on  completion  of 
the  journey,  and  not  to  pay  in  instalments  en  route. 

If  there  was  jurisdiction  in  the  Watford  Division  Court,  the  defendant’s 
proper  course  was  to  dispute  the  jurisdiction  of  the  Windsor  court, 
as  provided  in  sec.  78  of  the  Act,  so  that  the  Judge  might  make  an 
order  under  sec.  79  for  transfer  of  the  proceedings  to  the  court  having 
jurisdiction. 

Discussion  of  the  history  and  meaning  of  secs.  74  and  75;  and  held 
( dubitante  but  adopting  the  decision  in  Hicks  v.  Jacobs  (1899),  19 
C.L.T.  Occ.  N.  88),  that  the  opening  words  of  sec.  75,  “where  it  is 
provided  that  a claim  may  be  entered,  or  an  action  brought,  or  that  a 
person  may  be  sued  in  a Division  Court,”  mean,  in  effect,  “ when  a 
claim  is  of  the  proper  competence  of  a Division  Court.” 

The  Court  is  bound  to  interfere  when  it  is  made  manifest  that  an 
inferior  court  is  exceeding  its  jurisdiction;  but,  before  the  facts  have 
been  developed  in  the  inferior  court,  there  ought  to  be  no  interference 
unless  the  want  of  jurisdiction  is  quite  manifest. 

The  cause  of  action  for  wages  arose  wholly  in  Washington:  the  plaintiff 
would  have  to  prove  the  performance  of  the  services  and  the  rate  of 
wages;  the  telegram  was  not  a necessary  part  of  the  c^se. 

The  claim  for  travelling  expenses  was  one  upon  an  implied  contract, 
arising  from  the  plaintiff’s  engagement  in  Watford  and  her  journey 
to  and  work  in  Washington:  therefore  the  cause  of  action  arose 

partly  in  Watford,  for  it  would  be  necessary  for  the  plaintiff  to  prove 
the  fact  of  the  engagement  in  Watford,  if  traversed. 

One  part  of  the  plaintiff’s  claim  having  partly  arisen  ,in  Watford,  the 
whole  claim  arising  out  of  one  transaction,  and  the  parts  being  closely 
connected,  the  aUeved  cause  of  action  partly  arose  within  the  juris- 
diction of  some  Division  Court  in  Ontario. 

Copeman  v.  Hart  (1863),  14  CBN.S.  731.  and  earlier  cases,  applied. 
Upon  these  findings,  a motion  by  the  defendant  for  prohibition  was  dis- 
missed by  Rose,  J , in  Chambers,  and  the  dismissal  affirmed  by  a 
Divisional  Court  ("Marten.  J.A  . dissenting) 

Per  Marten.  J.A.: — The  action  could  be  brought,  only  in  the  Watford 
Division  Court — the  court  in  which  it  was  brought  had  no  jurisdic- 
tion. No  Division  Court  could  have  jurisdiction  apart  from  sec.  75. 
That  being  so.  there  was  in  truth  no  action  pending  in  the  Windsor 
court,  and  nothing  capable  of  being  transferred  to  another  court 
under  secs.  78  and  79. 


Motion  by  the  defendant  for  prohibition  to  the  Seventh  Divi- 
sion Court  of  the  County  of  Essex. 


The  motion  was  heard  by  Rose,  J.,  in  Chambers. 
Dyce  W.  Saunders,  K.C.,  for  the  defendant. 

(r.  M.  Huy  eke,  for  the  plaintiff. 


May  3.  Rose,  J. : — The  plaintiff  lives  in  Watford,  in  the  county 
of  Lambton.  The  defendant  lives  in  Washington.  The  plaintiff 
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sues  for  $114.59  “ on  account  of  wages,  travelling  expenses,  and 
interest,  for  services  rendered  by  the  plaintiff  to  the  defendant.” 
The  particulars  of  the  claim,  as  delivered  to  the  clerk  of  the  court 
and  annexed  to  the  summons,  comprise  (1)  an  item  of  $288  for 
wages  at  $65  a month,  less  a cheque  for  $65  on  account  of  wages, 
(2)  items  for  railway-fare  and  travelling  expenses,  and  (3)  an 
item  of  $7.39  for  interest;  and  credit  is  given  for  $150  “ cash  on 
account.” 

Upon  an  affidavit,  made  by  the  plaintiff’s  solicitor,  in  which  it 
was  stated  that  the  defendant  had  several  places  of  abode  in  Can- 
ada, the  United  States,  and  Ireland,  and  that  her  present  address 
was  unknown  to  the  plaintiff,  but  that  a solicitor  practising  in 
Windsor  had  been  acting  for  the  defendant  and  was  believed  to 
know  her  address,  an  order  for  substitutional  service  was  made. 
The  summons  having  been  served  pursuant  to  the  order,  this  motion 
is  made. 

In  support  of  the  motion  there  is  filed  an  affidavit  of  a solicitor 
in  which  it  is  stated  that  the  defendant  resides  in  Washington  and 
has  no  residence  in  Ontario.  This  is  answered  by  an  affidavit  made 
by  the  plaintiff’s  solicitor,  in  which  it  is  said : ( 1 ) that  in  the 
autumn  of  1924  the  defendant  engaged  the  plaintiff  by  a telegram 
sent  from  New  York  and  delivered  to  the  plaintiff  at  Watford;  (2) 
that  the  plaintiff  accepted  the  defendant’s  offer  of  employment, 
and  proceeded  to  Washington,  where  the  services  in  respect  of  which 
the  claim  is  made  were  performed;  (3)  that  the  deponent  believes 
that  the  defendant  has  two  residences,  one  in  Washington  and  the 
other  in  St.  Andrew’s,  in  New  Brunswick,  and  that  she  frequently 
visits  Windsor;  (4)  that  the  deponent  is  informed  and  believes — 
he  does  not  disclose  the  source  of  the  information — that  “ it  was 
the  custom  of  the  defendant  when  employing  the  plaintiff  as  a 
servant,  which  had  been  done  for  many  years  past,  to  pay  all  tra- 
velling expenses  of  the  plaintiff  to  or  from  the  plaintiff’s  home 
wherever  it  might  be  in  the  Province  of  Ontario.”  The  telegram 
referred  to  is  made  an  exhibit  to  the  affidavit.  In  it  the  defendant 
asked  whether  the  plaintiff  could  go  to  Washington,  and  told  her 
how  to  proceed  in  case  she  decided  to  go — who  in  Detroit  would 
give  her  her  ticket  to  Washington,  etc. — and  asked  for  an  answer 
by  wire.  Nothing  was  said  about  wages  or  the  time  for  which  the 
plaintiff  was  to  be  engaged;  and  from  the  wording  of  the  tele- 
gram it  is  obvious  that  either  earlier  communications  or  engage- 
ments on  other  occasions  had  informed  the  plaintiff  as  to  the  ser- 
vices that  she  would  be  expected  to  perform  and  as  to  the  wages 
that  would  be  paid. 

4 — 59  o.l.r. 
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It  cannot  be  contended  that  the  defendant’s  frequent  yisits  to 
Windsor  make  her  a resident  of  Ontario.  Therefore,  the  conten- 
tion that  the  court  has  jurisdiction  is  rested  upon  sec.  75(1)  of  the 
Division  Courts  Act,  R.S.O.  1914,  ch.  63,  by  which  it  is  enacted 
that  “ where  it  is  provided  that  a claim  may  be  entered,  or  an 
action  brought,  or  that  a person  may  be  sued  in  a Division  Court, 
the  action  may  be  brought,  notwithstanding  that  the  residence  of 
the  defendant  is,  at  the  time  of  bringing  the  action,  out  of  Ontario, 
and  the  action  may  be  brought  in  the  court  of  the  division  in  which 
the  cause  of  action  arose  or  partly  arose.” 

It  is  suggested  that  the  plaintiff’s  cause  of  action  “ partly 
arose  ” within  the  territorial  jurisdiction  of  the  Seventh  Division 
Court  of  Essex,  inasmuch  as  one  of  the  items  is  “ fare  from  Wind- 
sor to  Watford,  $4.85,”  which  fare,  it  is  said,  must  have  been  paid 
at  Windsor.  In  my  opinion,  however,  this  is  unsound.  If  there 
was  an  implied  contract  on  the  part  of  the  defendant  to  pay  the 
plaintiff’s  expenses  of  travelling  from  Washington  to  Watford,  the 
payment  ought  to  have  been  made  in  Washington  on  the  termina- 
tion of  the  plaintiff’s  engagement,  or  in  Watford  after  the  plaintiff 
had  reached  home  and  had  rendered  an  account  of  her  disburse- 
ments. The  fact  that,  in  the  course  of  the  journey,  the  plaintiff 
had  to  make  or  made  a payment  at  Windsor  is  merely  incidental; 
the  contract,  if  there  was  one,  was  to  pay  the  expenses  in  one  sum, 
either  in  advance  or  on  the  completion  of  the  journey,  and  not 
to  pay  in  instalments  en  route.  The  motion,  however,  cannot  be 
disposed  of  on  this  ground;  for,  if  there  is  jurisdiction  in  the 
Division  Court  for  the  division  in  which  Watford  is  situate,  the 
defendant’s  proper  course,  at  this  stage,  is  to  dispute  the  jurisdic- 
tion of  the  Essex  court,  as  provided  in  sec.  78  of  the  Act,  so  that 
the  Judge  may  make  an  order  under  sec.  79  for  the  transfer  of  the 
papers  and  proceedings  to  the  court  having  jurisdiction.  There- 
fore, what  has  to  be  considered  on  this  motion  is  whether  there  is 
jurisdiction  in  any  Division  Court  in  Ontario. 

The  opening  words  of  sec.  75 — where  it  is  provided  that  a 
claim  may  be  entered,  or  an  action  brought,  or  that  a person  may 
be  sued  in  a Division  Court  ” — are  not  easy  to  understand.  Coun- 
sel for  the  defendant  suggests  that  they  are  intended  to  apply  to 
the  case  of  a claim  upon  a contract,  e.g.,  a conditional  sale  agree- 
ment, containing  a provision  for  enforcement  by  suit  in  a Division 
Court,  and  that  they  have  no  application  to  the  ordinary  case  for 
which  no  special  provision  is  made  either  by  statute  or  by  contract. 
He  refers  to  sec.  74,  by  which  it  is  enacted  that,  when  certain  steps 
are  taken,  “ no  proviso,  condition,  stipulation,  agreement  or'  state- 
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ment  which  provides  for  the  place  of  trial  of  an  action,  matter  or 
proceeding  shall  be  of  any  force  or  effect.”  The  origin  of  this 
section  was  in  an  amendment  to  the  Conditional  Sales  Act,  made  in 
1903  by  3 Edw.  VII.  ch.  13,  sec.  1.  It  was  enacted  that  no  proviso, 
agreement  or  statement  contained  in  any  lien  note,  hire  receipt, 
contract  for  the  conditional  sale  of  chattels  or  other  like  contract, 
providing  for  trial  in  any  particular  place,  should  be  of  any  force 
unless  certain  words  were  printed  on  the  contract  in  a manner  pre- 
scribed by  the  section.  This,  however,  was  repealed  by  sec.  21  of 
the  Statute  Law  Amendment  Act  of  1906  (6  Edw.  VII.  ch.  19)  ; 
and  by  sec.  22  it  was  enacted,  quite  generally  and  without  express 
reference  to  conditional  sales  or  other  special  contracts,  that,  sub- 
ject to  certain  provisions,  no  proviso,  condition,  stipulation,  agree- 
ment or  statement  providing  for  the  place  of  trial  of  any  action 
should  be  of  any  force  or  effect.  By  a strange  error  this  new  sec- 
tion was  made  to  enact  that  the  proviso,  etc.,  should  be  of  no  force 
or  effect  unless  and  until  the  defendant  filed  a notice  disputing  the 
jurisdiction  of  the  court  and  stating  the  division  in  which  the  cause 
of  action  arose  and  in  which  he  resided,  and  this  error  was  not  dis- 
covered when,  in  1910,  the  section  was  recast  and  put  into  a revised 
Division  Courts  Act  (10  Edw.  VII.  ch.  23)  as  sec.  74.  A cor- 
rection was  made,  however,  in  1911  by  1 Geo.  V.  ch.  17,  sec.  38, 
which  substituted  the  word  where  for  the  words  unless  and  until. 
The  present  sec.  74  is  the  sec.  74  of  1910  as  corrected  in  1911. 

The  history  of  sec.  74  does  not  seem  to  me  to  shed  much  light 
upon  the  meaning  of  sec.  75;  for  the  reason  that  secs.  74  and  75 
have  not  always  been  together  in  one  Act  as  at  present,  the  prede- 
cessor of  sec.  75  having  come  into  the  Division  Courts  Act  by  an 
amendment  made  in  1894,  by  57  Viet.  ch.  23,  sec.  12,  long  before  ' 
the  predecessor  of  sec.  74  was  introduced  into  the  Conditional  Sales 
Act.  Section  12  of  the  Act  of  1894  enacted  that  where  it  was  by 
the  Division  Courts  Act  provided  that  a claim  might  be  entered, 
etc.,  the  action  against  a non-resident  defendant  should  be  brought 
in  the  Division  Court  in  which  the  cause  of  action  arose.  The 
words  permitting  the  action  to  be  brought  in  the  division  in  which 
the  cause  of  action  partly  arose  were  inserted  in  1897  by  60  Viet, 
ch.  14,  isec.  12 ; and  on  the  first  revision  of  the  Division  Courts  Act 
after  the  enactment  of  the  section,  the  words  “ by  the  Division 
Courts  Act”  were  changed  to  "by  this  Act;”  afterwards  they 
were  dropped. 

In  1899,  while  what  is  now  sec.  75  still  read  “ where  it  is  by 
this  Act  provided  that  a claim  may  be  entered  or  an  action  brought, 
or  that  a person  may  be  sued  in  a Division  Court,”  Judge  Barron, 
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sitting  in  the  Connty  Court  of  the  County  of  Perth,  decided  that 
the  words  quoted  meant,  in  effect,  “ when  a claim  is  of  the  proper 
competence  of  a Division  Court:”  Hicks  v.  Jacobs  (1899),  19 
C.L.T.  Occ.  N.  88.  That  decision  has  not  'been  questioned  in  any 
later  case  that  I have  discovered,  and  I should  hesitate  to  decline 
to  follow  it  now  unless  I was  very  strongly  of  the  opinion  that  it 
was  erroneous. 

I am  not  quite  convinced  that  the  words  have  no  meaning  other 
than  that  attributed  to  them  by  Judge  Barron.  If  the  section 
means  simply  that,  if  the  person  to  be  sued  for  a claim  which  is 
of  the  proper  competence  of  a Division  Court  is  out  of  Ontario,  the 
action  may  be  brought  in  the  court  of  the  division  in  which  the 
cause  of  action  arose  or  partly  arose,  it  is  a very  clumsily  worded 
section;  but  I hesitate  to  decide — at  any  rate  at  this  stage  of  this 
case — that  the  section  applies  only  where  there  is  a special  statu- 
tory provision  for  the  particular  kind  of  action,  as,  for  instance, 
the  provision  in  sec.  72(1)  for  an  action  for  a woodman’s  wages — 
which  provision  came  in  only  in  1909  (9  Edw.  VII.  ch.  33,  sec.  1), 
— or  where  there  is  a contractual  provision,  as  in  a conditional  sale 
agreement.  The  Court  is  bound  to  interfere  when  it  is  made  mani- 
fest that  an  inferior  court  is  exceeding  its  jurisdiction:  Mayor  of 
London  v.  Cox  (1867),  L.R.  2 H.L.  239,  279;  but  I think  that, 
especially  at  this  stage,  before  the  facts  are  developed,  there  ought 
to  be  no  interference  unless  the  want  of  jurisdiction  is  quite  mani- 
fest. Therefore,  while  I am  in  some  doubt  as  to  the  meaning  of 
sec.  75,  I think  I ought  to  assume,  for  the  purpose  of  the  present 
motion,  that  the  true  meaning  is  the  broad  one  assigned  by  Judge 
Barron. 

Assuming  the  law  to  be  that,  if  the  cause  of  action  partly  arose 
in  Ontario,  the  action  can  be  maintained  in  a Division  Court,  the 
question  is  whether  the  plaintiff’s  cause  of  action,  if  any,  partly 
arose  at  Watford,  where  the  defendant’s  telegram  was  delivered  and 
where  the  plaintiff’s  answer  is  said  to  have  been  dispatched. 

In  my  opinion,  the  cause  of  action  for  wages  arose  wholly  in 
Washington.  The  indebitatus  count  was  the  appropriate  form  of 
action  for  the  recovery  of  wages  due  for  work  done  under  a con- 
tract of  service;  and  the  form  of  the  count  given  in  Bullen  and 
Leake’s  Precedents,  2nd  ed.  (1863),  p.  192,  was  as  follows:  “Money 
payable  by  the  defendant  to  the  plaintiff  for  the  work  and  services 
of  the  plaintiff,  by  him  done  and  rendered,  as  the  hired  servant  of 
and  for  the  defendant,  and  otherwise  for  the  defendant,  and  at  his 
request,  and  for  wages  due  from  the  defendant  to  the  plaintiff  in 
respect  thereof.”  On  the  trial  of  that  count  the  plaintiff  in  the 
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present  case  would  have  to  prove  the  performance  of  the  services, 
and  the  rate  of  wages — as  by  shewing  that  $65  was  paid  for  one 
month  as  alleged — but  the  telegram  would  be  no  necessary  part  of 
the  case ; every  necessary  fact  would  be  established  by  proof  of  what 
was  done  in  Washington. 

The  claim  in  respect  of  the  travelling  expenses  is  not  on  the 
same  footing  as  the  claim  for  wages.  It  is  a claim  upon  an  implied 
contract,  the  implication,  as  I understand  the  allegation,  arising 
from  the  plaintiffs  engagement  in  Watford  and  her  journey  to  and 
her  work  in  Washington.  Therefore,  applying  the  test  stated  by 
Lord  Esher,  M.R.,  in  Read  v.  Brown  (1888),  22  Q.B.D.  128,  it  is 
found  that  the  cause  of  action  arose  partly  in  Watford,  for  the 
fact  of  the  engagement  in  Watford  is  a fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  if  traversed,  in  order  to  support 
her  right  to  the  judgment  of  the  court:  see  also  Coburn  v.  Colledqe, 
[1897]  1 Q.B.  702. 

One  part  of  the  plaintiff’s  claim  having  partly  arisen  in  Wat- 
ford, and  the  whole  claim  arising  out  of  one  transaction,  and  the 
parts  being  closely  connected,  I think  that  upon  the  principle  of 
Wood  v.  Perry  (1849),  3 Ex.  442,  Bonsey  v.  Wordsworth  (1856), 
18  C.B.  325,  and  Copeman  v.  Hart  (1863),  14  C.B.N.S.  731 
(although  these  are  decisions  upon  a statute  differently  worded), 
it  ought  to  be  held  that  the  (alleged)  cause  of  action  partly  arose 
within  the  jurisdiction  of  some  Division  Court  in  Ontario.  What 
the  position  may  be  if  at  the  trial  it  develops  that  there  is  no  real 
cause  of  acton  for  the  travelling  expenses,  while  there  is  one  for  the 
wages,  need  not  now  be  considered. 

The  motion  fails  and  will  be  dismissed  with  costs. 
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The  defendant  appealed  from  the  order  of  Rose,  J. 

May  27.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

D.  IE.  Saunders , K.C.,  for  the  appellant.  The  Division  Court 
in  Windsor  has  no  jurisdiction.  The  plaintiff  resides  in  the 
county  of  Lambton;  the  defendant  in  Washington,  U.S.A.  There 
are  two  causes  of  action — (1)  for  wages  (2)  for  travelling  ex- 
penses. Rose,  J.,  found  that  the  cause  of  action  in  respect  of 
wages  arose  wholly  in  Washington.  RTo  contract  is  alleged  with 
regard  to  the  travelling  expenses.  At  most  the  affidavits  allege 
that  it  was  the  “custom”  of  the  defendant  to  pay  the  travelling 
expenses  in  like  circumstances.  ISTo  Division  Court  has  jurisdic- 
tion in  this  case  unless  it  is  given  by  the  words  “or  partly  arose” 
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in  sec.  75  of  the  Division  Courts  Act.  The  limited  jurisdiction 
of  the  Division  Court  should  not  be  extended  unless  by  express 
enactment,  and  the  meaning  of  sec.  75  is  not  clear.  Rose,  J.,  felt 
that  he  should  follow  Hicks  v.  Jacobs , 19  C.  L.  T.  Occ.  N.  88,  but 
it  would  appear  that  there  the  “whole  cause  of  action”  arose  in 
the  same  Division  Court,  and  it  was  not  necessary  to  consider 
the  words  “or  partly  arose.”  Section  75  was  only  intended  to 
give  jurisdiction  over  a defendant  who  resided  out  of  the  juris- 
diction where  a Division  Court  would  otherwise  have  had  juris- 
diction. By  the  general  section  (72),  jurisdiction  is  limited  to 
(1)  the  court  in  which  the  cause  of  action  arose  (that  is  the 
whole  cause  of  action),  (2)  the  court  in  which  the  defendant 
resides,  or  (3)  the  court  the  sitting  of  which  is  held  nearest  to 
the  defendants  residence.  The  present  case  comes  within  none 
of  these  clauses.  The  claim  for  travelling  expenses  is  a distinct 
“cause  of  action”  from  the  claim  for  wages;  even  if  there  was  a 
contract  for  payment  of  travelling  expenses  (which  is  not  alleged) 
that  does  not  shew  that  the  “cause  of  action”  “partly  arose” 
within  the  territory  of  any  Division  Court  in  Essex  or  even  in 
Lambton,  so  as  to  give  jurisdiction  in  respect  of  the  claim  for 
wages.  In  any  event,  there  is  no  jurisdiction  in  any  Division 
Court  with  regard  to  the  claim  for  wages,  and  the  defendant 
is  at  least  entitled  to  part  prohibition : Bicknell  & S eager’s  Division 
Courts  Act,  3rd’ed.,  p.  72;  Re  Elliott  v.  Biette  (1892),  21  0.  R. 
595;  Trimble  v.  Miller  (1892),  22  0.  R.  500;  Re  Lott  v.  Cameron 
(1898),  29  0.  R.  70. 

No  one  appeared  for  the  plaintiff,  respondent. 

Latchford,  C.  J.  ( at  the  conclusion  of  the  argument)  : — In 
the  opinion  of  a majority  of  the  members  of  the  Court,  the  order 
of  Rose,  J.,  refusing  prohibition  should  not  be  disturbed. 

The  appeal  should  be  dismissed,  and  there  should  be  no  order 
as  to  costs. 

Masten,  J.  A.  : — I think  Rose,  J.,  was  right  in  holding  that 
the  claim  against  the  defendant  for  wages  arose  wholly  outside 
of  the  Province  and  that  the  claim  for  travelling  expenses  arose 
in  part  in  the  precincts  of  the  Watford  Division  'Court.  On  these 
facts,  I think  the  action  can  be  brought  only  in  the  Watford 
Division  Court — the  Windsor  Division  Court  having  no  jurisdic- 
tion. 

The  jurisdiction  of  Division  Courts  to  entertain  actions  against 
defendants  residing  abroad  is  conferred  by  sec.  75  of  the  Division 
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Courts  Act.  Apart  from  that  section,  a Division  Court  has  no 
jurisdiction.  Its  jurisdiction  can  extend  no  farther  than  that 
which  is  clearly  and  plainly  conferred  by  sec.  75.  The  result,  in 
my  opinion,  is  that  where  the  debtor  resides  out  of  Ontario  the 
action  must  be  brought  in  the  Division  Court  of  a division  in 
which  the  cause  of  action  arose  or  partly  arose.  No  other  Division 
Court  possesses  any  jurisdiction  whatever.  As  the  Windsor  Division 
Court  has  no  jurisdiction,  there  is  in  truth  no  action  pending  in  it, 
and  there  is  nothing  capable  of  being  transferred  to  another  court. 
Sections  78  and  79  of  the  Act,  providing  for  a transfer,  have  no 
application. 

Prohibition  should  have  been  granted.  I would  allow  the 
appeal. 

Appeal  dismissed  (Masten,  J.  A.,  dissenting .) 
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[GRANT,  J.] 

Phcenix  Assukance  Co.  v.  Laniel.  1926. 

Stolen  Property — Motor  Vehicle  Purchased  in  Quebec  Brought  into  Ma^ 3* 
Ontario — Quebec  Law — Civil  Code,  art.  1489 — Interpretation  of — 

Chattel  “ Bought  in  Good  Faith  from  a Trader  Dealing  in  Similar 
Articles  ” — Evidence — Onus — Right  of  Assignee  of  True  Owner  to 
Recover  Possession  without  Reimbursing  the  Purchaser. 

A motor  vehicle,  the  property  of  B.,  was  stolen  from  him  in  the  State 
of  New  York  and  brought  into  the  Province  of  Quebec,  where  the 
defendant,  a resident  of  Ontario,  bought  it,  as  he  alleged,  in  good 
faith,  from  a trader  dealing  in  similar  articles,  and  brought  it  into 
Ontario.  This  action  was  by  the  assignee  of  B.,  to  recover  possession 
of  the  vehicle.  By  the  law  of  Quebec  (art.  1487  of  the  Civil  Code) 
the  purchase  of  a stolen  chattel  is  void;  but  (art.  1489),  where  the 
thing  stolen  is  bought  in  good  faith  in  a fair  or  market,  or  at  a 
public  sale,  or  from  a trader  dealing  in  similar  articles,  the  owner 
cannot  reclaim  it  without  reimbursing  to  the  purchaser  the  price  he 
has  paid  for  it:  — 

Held,  upon  the  evidence,  which  shewed  that  the  purchase  was  not  made 
in  a fair  or  market,  or  at  a public  sale,  or  from  a person  whose 
ostensible  business  was  the  selling  of  motor  cars,  that  the  seller  was 
not  “ a trader  dealing  in  similar  articles,”  within  the  meaning  of 
art.  1489;  and  qucere,  whether  the  purchase  was  made  in  good  faith. 

Semble,  also,  following  the  dictum  of  Smith.  J.A.,  in  McKenna  v.  Prieur 
and  Hope  (1924),  56  0 L.R.  898,  399,  that  the  effect  of  art.  1489 
is  not  to  cause  any  transfer  of  ownership,  but  in  effect  to  restrain  the 
owner  from  reclaiming  his  property  till  he  reimburses  the  purchaser: 
and,  therefore,  if  the  stolen  chattel  be  found  in  Ontario,  where  art. 

1489  has  no  force,  the  restraint  is  gone 

lx  this  action  the  plaintiff  company  sought  to  recover  pos- 
session of  a Marmon  automobile  from  the  defendant,  who  set  up 
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in  his  defence  that  he  purchased  the  car  at  Valleyfield,  in  the 
Province  of  Quebec,  in  good  faith,  from  one  who  was  a dealer  in 
similar  articles,  within  the  meaning  of  art.  1489  of  the  Quebec 
Civil  Code. 

April  20  and  21.  The  action  was  tried  by  Grant,  J.,  without 
a jury,  at  L’Orignal. 

W.  R.  Hall , for  the  plaintiff  company. 

Edmond  Proulx , for  the  defendant. 


May  3.  Grant,  J. : — Certain  admissions  were  made  by 
counsel,  and  the  facts  stated  therein  are  to  be  taken  as  proven  for 
the  purposes  of  this  trial,  namely: — 

1.  That  the  car  was  stolen. 

2.  A policy  of  insurance,  and  that  it  covers  the  car  in  question. 

3.  That  the  sum  of  $1,500  theft  insurance  was  paid  to  one 
Charles  E.  Beahan  by  the  plaintiff  company,  Beahan  being  the 
owner  of  the  car,  such  payment  being  for  theft  insurance  in  respect 
thereof. 

4.  A form  of  transfer  of  right  and  title  to  the  car  and  of  subro- 
gation to  the  position  of  Beahan  in  favour  of  the  plaintiff  com- 
pany. (Counsel  for  the  defendant  in  respect  of  this  document 
does  not  admit  that  it  effects  in  law  a transfer  of  the  property  In 
the  car  to  the  plaintiff  company). 

5.  That  the  car  in  question  was  seized  by  the  high  constable, 
under  warrant,  in  Prescott  county,  in  the  Province  of  Ontario. 

6.  The  identity  of  the  car. 

The  following  is  a brief  summary  of  the  incidents  leading  up 
to.  the  present  litigation.  The  defendant,  a resident  of  Alfred,  in 
the  county  of  Prescott,  and  acting  as  a local  agent  for  the  sale  of 
automobiles,  new  and  second-hand,  in  1923  attended  an  exhibition 
at  Yalleyfield,  in  the  Province  of  Quebec,  for  the  purpose  of  exhi- 
biting or  racing  his  horses.  While  there  he  came  in  contact  with 
one  St.  Onge,  from  whom  he  purchased  the  automobile  in  question, 
giving  in  exchange  therefor  a used  car,  a horse,  and  a cheque  for 
$900,  which,  however,  was  made  payable  to  one  M.  Brault  (referred 
to  in  the  evidence  as  Dr.  Brault),  the  statement  being  that  he 
owed  Brault  $100,  and  therefore  made  the  cheque  payable  to  him, 
and  that  Brault  paid  over  the  $900  to  St.  Onge ; and,  as  a further 
reason  for  giving  the  cheque  to  Brault,  the  defendant  stated  that 
the  latter  knew  him,  whereas  St.  Onge  did  not.  The  defendant 
brought  the  car  across  the  provincial  boundary-line  to  his  place  at 
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Alfred,  where  it  was  subsequently  seized  by  the  high  constable 
already  mentioned. 

The  car  was  the  property  of  Beahan,  had  been  stolen  from  him 
at  Rochester,  in  the  State  of  New  York,  had  been  smuggled  across 
the  international  boundary-line  into  the  Province  of  Quebec,  and 
subsequently,  according  to  the  testimony  adduced,  it  was  taken 
back  over  the  line  and  then  brought  in  and  the  customs  duty  paid, 
wearing  all  this  time  an  American  license-plate. 

The  general  rule  of  law  which  is  stated  by  art.  1487  of  the 
Code  is  that  the  sale  of  a thing  which  does  not  belong  to  the  seller 
is  null.  See  judgment  of  Mignault,  J.,  in  Grossman  v.  Barrett , 
[1926]  S.C.R.  129,  at  p.  130. 

To  this  general  rule  there  are  three  exceptions  which  are  men- 
tioned in  arts.  1488,  1489,  and  1490  of  the  Quebec  [Civil  Code. 
In  the  case  at  bar  I am  concerned  only  with  art.  1489.  The 
language  of  these  four  articles  of  the  Quebec  Civil  Code  will  be 
found  on  p.  391  of  the  report  of  McKenna  v.  Prieur  and  Hope 
(1924),  56  O.L.R.  389. 

Article  1489  reads  as  follows : — 

“ If  a thing  lost  or  stolen  be  bought  in  good  faith  in  a fair  or 
market,  or  at  a public  sale,  or  from  a trader  dealing  in  similar 
articles,  the  owner  cannot  reclaim  it,  without  reimbursing  to  the 
purchaser  the  price  he  has  paid  for  it.” 

The  defendant  sets  up  that  the  car  in  question  was  bought  by 
him  in  good  faith  from  a trader  dealing  in  similar  articles,  and 
that  therefore  the  owner  (or  in  this  case  the  transferee  from  the 
owner)  cannot  reclaim  it  without  reimbursing  to  the  purchaser 
the  price  he  has  paid  for  it.  It  is  to  be  noted  that  there  are  two 
conditions  necessary  to  be  fulfilled  in  order  to  entitle  the  defendant 
to  claim  the  benefit  of  the  protection  given  by  this  article  of  the 
Quebec  law,  namely,  he  must  have  bought  in  good  faith,  and  he 
must  have  bought  “ from  a trader  dealing  in  similar  articles.” 

In  considering  the  interpretation  of  these  articles  of  the  Code 
it  is  pertinent  to  remark  that  the  general  rule  as  to  the  nullity  of 
the  purchase  of  a stolen  article  is  stated  in  art.  1487.  He  who 
claims  to  come  within  the  provisions  of  art.  1489  pleads  an  excep- 
tion to  the  general  rule,  and  he  who  pleads  the  exception  must 
prove  it. 

On  the  other  hand,  according  to  the  law  of  the  Province  of 
Quebec,  good  faith  is  presumed.  I take  it,  therefore,  that  the 
defendant  is  entitled  to  this  presumption  in  respect  of  his  faith, 
good  or  bad,  and  that  the  onus  of  satisfying  me  of  the  want  of 
good  faith  rests  upon  the  plaintiff. 
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Before  discussing  the  question  of  good  faith,  I should  consider 
the  other  condition  imposed  by  art.  1489,  namely,  that  the  pur- 
chase must  have  been  made  “ from  a trader  dealing  in  similar 
articles.”  In  considering  the  interpretation  to  be  placed  upon  this 
expression,  some  assistance,  in  my  opinion,  is  to  be  had  from  a 
perusal  of  the  other  conditions  stated  in  the  article  of  the  Code. 
These  are  that  the  article  be  bought  (1)  “ in  a fair  or  market” 
or  (2)  “ at  a public  sale.”  It  is  quite  apparent  that  the  Legisla- 
ture intended  to  treat  as  exceptional  cases  those  in  which  a pur- 
chase was  made  in  a public  place  (fair  or  market)  or  at  a public 
sale,  or  “ from  a trader  dealing  in  similar  articles,”  all  of  such 
purchases  being  readily  distinguishable  from  the  case  of  a private 
purchase  made  between  individuals  in  a place  or  under  conditions 
oP  in  circumstances  which  would  not  in  the  usual  or  ordinary 
course  accompany  the  transaction  if  it  were  within  one  of  the 
three  classes  of  exceptions.  A purchase  made  at  a fair  or  market 
or  at  a public  sale  would  be  one  of  which  many  of  the  people  in 
the  neighbourhood  would  have  prompt  notice  and  knowledge.  In 
all  of  such  cases  the  notoriety  of  the  transaction  would  afford  a 
special  safeguard.  On  a somewhat  similar  principle,  though  prob- 
ably for  a different  reason,  a purchase  made  from  one  who  was 
openly  and  to  the  knowledge  of  the  public  generally  a dealer  in 
similar  articles  would  seem  to  afford  to  the  purchaser  some  reason- 
able justification  for  believing  that  he  was  acquiring  a title  to  the 
article  purchased.  If  I enter  a shoe-store  and  buy  from  the  dealer 
a pair  of  shoes  and  pay  him  the  price,  I should  be  justified  in  the 
presumption  that  I should  thereby  become  the  owner  of  the  shoes. 
But  if,  on  the  other  hand,  I bought  a pair  of  shoes  in  a back  street 
from  some  man  who  had  no  place  of  business,  who  was  not  known 
to  the  neighbourhood  as  a boot  and  shoe  dealer,  or  to  be  engaged 
in  that  line  of  business,  there  would  not  be  the  same  reasonable 
ground  for  my  believing  that  I was  safe  in  making  such  a pur- 
chase and  relying  on  the  title  thereby  acquired. 

The  expression  “ trader  dealing  in  similar  articles  ” has  been 
interpreted  by  the  Quebec  courts  in  a number  of  cases.  See  Hart 
v.  Rockstein  (1922),  Q.R.  33  K.B.  341,  351,  where  it  is  stated  that 
the  language  of  art.  1489  involves  “not  only  the  kind  of  article 
dealt  in,  but  also  the  manner  and  sometimes  the  place  in  which 
the  transaction  is  effected.  Under  this  jurisprudence  our  article 
means  that  the  transaction  for  which  the  purchaser  of  stolen  goods, 
in  good  faith,  will  be  protected  to  the  extent  of  the  price  he  pays 
for  them  must  be  one  in  the  course  of  the  seller’s  ordinary  and 
ostensible  business  as  a trader  dealing  in  articles  similar  in  sub- 
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stance,  quality  and  (within  limits)  quantity/5  Also  on  p.  351  of 
the  report  of  this  case  references  are  given  to  other  decisions  in 
the  Quebec  courts  bearing  upon  this  point.  A perusal  of  the  deci- 
sions makes  it  quite  clear  that,  as  was  stated  in  Goldsmith  Smelting 
and  Refining  Co.  v.  Roy  (1922),  Q.R.  34  K.B.  520,  the  language 
of  art.  1489  is  intended  only  to  apply  to  a person  doing  business 
publicly  and  openly  and  ordinarily  in  the  locality  where  he  is 
known;  and  also  that  the  mere  act  of  selling  articles  occasionally 
does  not  render  the  vendor  a trader  and  dealer  in  similar  articles 
within  the  meaning  of  the  law.  See  also  the  decisions  in  Charron 
v.  Walker  (1918),  Q.R.  54  'S.C.  439,  and  Union  Insurance  Co.  of 
Canton  v.  Monserrat  (1924),  Q.R.  62  S.C.  547,  and  in  appeal 
(1925),  Q.R.  39  K.B.  82. 

The  evidence  in  regard  to  St.  Onge,  from  whom  the  defendant 
claims  to  have  made  the  purchase  in  good  faith,  is  briefly  to  the 
effect  that  he  has  no  place  of  business,  no  letter-heads,  no  bill- 
heads, does  no  advertising,  in  short  is  noticeably  without  all 
the  usual  environment  of  one  who  is  a dealer  in  anything,  whether 
automobiles  or  other  articles.  The  most  explicit  statement  as  to 
his  ostensible  occupation,  and  one  which  I accept  and  upon  which 
I rely,  was  that  given  by  Raoul  Miron  of  Beauharnois  in  Quebec, 
Collector  of  Customs  at  the  Port  of  Yalleyfield.  This  witness 
stated  that  he  had  known  St.  Onge  for  seven  or  eight  years  and 
that  in  1923  the  only  occupation  of  St.  Onge  known  to  him  was 
that  of  professional  smuggler  and  dealer  in  stolen  cars.  He  stated 
that  St.  Onge  would  store  smuggled  or  stolen  cars  with  farmers 
and  other  people  in  different  parts  of  the  country,  and  in  some 
cases,  when  these  cars  had  been  seized,  St.  Onge  had  admitted  that 
they  were  his,  although  the  customs  duty  had  not  been  paid  upon 
them.  This  witness  also  stated  that  the  car  in  question  had  been 
smuggled  into  Canada  and  was  in  the  possession  of  St.  Onge 
without  the  duty  having  been  paid;  that  the  customs  authorities 
tried  to  seize  the  car  while  St.  Onge  had  it,  but  were  unable  to  find 
it,  and  that  afterwards  the  car  was  taken  out  and  brought  in  again 
and  the  duty  paid.  He  stated  further  that  at  or  about  the  time 
of  the  fair  in  Yalleyfield  the  defendant  Laniel  wanted  to  know 
from  him,  the  witness,  what  he,  Laniel,  could  do  to  protect  him- 
self in  buying  an  American  car,  to  which  the  witness  had  replied 
that  if  the  customs  duty  were  paid  it  would  be  all  right  so  far  as 
the  customs  authorities  were  concerned,  but  that  Laniel  himself 
must  protect  himself  as  to  the  car  having  been  stolen.  This  was 
not  contradicted  or  qualified  in  any  way  by  the  defendant. 

Upon  all  the  evidence  before  me  I am  quite  definitely  of  opinion 
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that  St.  Onge  was  not  “ a trader  dealing  in  similar  articles  ” 
within  the  meaning  of  art.  1489,  and  upon  that  ground  the  de- 
fence to  the  action  must  fail. 

Further,  upon  the  evidence,  it  would  not,  in  my  opinion,  be 
straining  its  effect  to  find  that  the  defendant  had  not  purchased 
in  good  faith;  but,  although  there  were  many  very  suspicious  cir- 
cumstances, I am  not  basing  my  judgment  upon  that  ground. 

There  is  another  aspect  of  this  matter  which  is  considered  by 
Smith,  J.A.,  in  the  report  of  the  case  of  McKenna  v.  Prieur  and 
Hope , 56  O.L.R.  at  pp.  398  and  399.  The  learned  Judge  of  Appeal 
expressed  the  opinion  that  the  effect  of  art.  1489  of  the  Quebec 
Civil  Code  is  not  to  cause  any  transfer  of  ownership  but  in  effect 
“ to  restrain  the  owner  from  reclaiming  his  property  till  he  reim- 
burses the  purchaser,  and  this  restraint  is  not  made  dependent  on 
the  purchaser’s  possession  of  the  goods,  but  is  to  be  effective  no 
matter  who  has  possession.”  The  learned  Judge  goes  on  to  state 
that,  therefore,  if  the  stolen  chattel  be  found  in  the  Province  of 
Ontario,  where  art.  1489  of  the  Quebec  Civil  Code  has  no  force 
or  application,  the  restraint  upon  the  true  owner  preventing  him 
from  recovering  his  chattel  is  gone.  The  reasoning  of  the  learned 
Judge  of  Appeal  commends  itself  to  my  judgment.  To  adopt  that 
reasoning  as  a basis  for  decision  of  the  case  at  bar  is  unnecessary, 
as  I am  of  opinion  that  the  plaintiff  should  succeed,  for  reasons 
already  given;  but,  were  it  necessary  in  order  to  support  the  claim 
of  the  plaintiff  in  this  action,  I should  be  prepared  to  adopt  the 
reasoning  of  Smith,  J.A.,  with  its  consequences. 

There  will  be  judgment  for  the  plaintiff  with  costs. 


[APPELLATE  DIVISION.] 

Babbitt  v.  Clarke. 

Appeal — Leave  to  Appeal  to  Supreme  Court  of  Canada — Doubt  as  to 
Amount  in  Controversy — Duty  of  Provincial  Court — Difference  of 
Opinion  in  Courts  below — Other  Considerations — Supreme  Court 
Act,  secs.  36,  39(a) , 41  (10  & 11  Geo.  V.  ch.  32,  sec.  2). 

In  a case  in  which  the  unconditional  right  to  appeal  to  the  Supreme 
Court  of  Canada  under  secs.  36  and  39(a)  of  the  Supreme  Court  Act, 
as  enacted  by  10  & 11  Geo.  V.  ch.  32,  sec.  2,  is  not  clear,  there  being 
doubt  as  to  whether  or  not  “ the  amount  or  value  of  the  matter  in 
controversy  in  the  appeal  exceeds  the  sum  of  $2,000  ” (sec.  36(a)), 
and  the  party  proposing  to  appeal  applies  to  the  Provincial  Court 
for  special  leave,  under  sec.  41,  that  Court  should  not  shirk  the  duty 
of  determining  the  application  upon  its  merits,  merely  because  the 
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Supreme  Court  of  Canada  is  itself  empowered  by  sec.  41  to  deal  with 
it.  Nor  ought  the  Provincial  Court  to  grant  leave  as  of  course, 
merely  because  the  case  is  one  in  which  the  Supreme  Court  of 
Canada  may  grant  leave. 

The  principles  upon  which  leave  to  appeal  should  be  granted  do  not 
admit  of  exhaustive  definition. 

Lake  Erie  and  Detroit  River  Railway  Co.  v.  Marsh  (1904),  35  Can. 
S.C.R.  197,  199,  200,  Riley  v.  Curtis's  and  Harvey  ( Canada ) Ltd. 
(1919),  59  Can.  S.C.R.  206,  209,  and  Girard  v.  Corporation  of  Roberval 
(1921),  62  Can.  S.C.R.  234,  239,  referred  to. 

In  this  case,  where  the  title  to  a strip  of  land  of  the  value  of  less 
than  $500  was  involved,  the  judgment  of  a Divisional  Court  of  the 
Appellate  Division  (57  O.L.R.  60)  reversed  that  of  a County  Court 
Judge.  Leave  to  appeal  was  granted  by  the  Divisional  Court,  having 
regard  to  the  difference  of  judicial  opinion,  to  the  fact  that  the  value 
of  the  matter  in  controversy,  though  possibly  less  than  $2,000,  very 
closely  approached  that  sum,  and  to  other  facts  and  circumstances 
existing  in  the  case. 

Motion  by  the  defendants,  nnder  the  provisions  of  sec.  41  of 
the  Dominion  Supreme  Court  Act,  as  enacted  by  the  amending 
Act  of  1920,  10  & 11  Geo.  Y.  ch.  32,  sec.  2,  for  leave  to  appeal 
from  the  judgment  of  this  Court  of  the  3rd  April,  1925,  which  is 
reported  in  57  O.L.R.  60. 

April  27.  The  motion  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

H.  S.  White , K.C.,  for  the  applicants. 

John  Jennings , K.C.,  for  the  plaintiff. 

May  5.  The  judgment  of  the  Court  was  read  by  Orde,  J.A. : — 
The  delay  in  proceeding  with  the  intended  appeal,  it  is  fair  to 
explain,  is  due  to  the  delay  in  getting  the  judgment  of  this  Court 
settled,  for  reasons  over  which  the  parties  had  no  control. 

The  case  is  one  in  which  the  right  to  appeal  without  leave  under 
sec.  36  and  sec.  39,  para,  {a),  is  not  clear,  there  being  some  doubt 
as  to  whether  or  not  “ the  amount  or  value  of  the  matter  in  con- 
troversy in  the  appeal  exceeds  the  sum  of  $2,000.”  The  defend- 
ants, therefore,  apply  to  us  for  leave  under  sec.  41.* 

* Sections  36,  39,  and  41  of  the  Supreme  Court  Act,  as  enacted  by 
10  & 11  Geo.  V.  ch.  32,  sec.  2,  are  as  follows: — 

36.  Subject  to  sections  38  and  39  an  appeal  shall  lie  to  the  Supreme 
Court  from  any  judgment  of  the  highest  court  of  final  resort  now  or 
hereafter  established  in  any  province  of  Canada  pronounced  in  a 
judicial  proceeding,  whether  such  court  is  a court  of  appeal  or  of 
original  jurisdiction  (except  in  criminal  causes  and  in  proceedings 
for  or  upon  a writ  of  habeas  corpus , certiorari  or  prohibition  arising 
out  of  a criminal  charge,  or  in  any  case  of  proceedings  for  or  upon  a 
writ  of  habeas  corpus  arising  out  of  any  claim  for  extradition  made 
under  any  treaty)  where  such  judgment  is, — 
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The  case  being  one  which  clearly  comes  within  the  scope  of  sec. 
36,  that  is,  one  within  the  jurisdiction  of  the  Supreme  Court  of 
Canada,  the  power  of  this  Court  to  grant  leave  under  sec.  41  is 
unlimited,  and  the  sole  question  whether  or  not  we  ought  to  exer- 
cise the  power,  having  regard  to  the  nature  of  the  case  itself,  the 
issues  involved,  and  the  principles  which  have  governed  similar 
applications  in  the  past. 

The  matter  in  controversy  involves  the  title  to  a small  strip 
of  land  whose  value  can  hardly  equal  $500,  a claim  for  $1,000 
damages,  and  the  removal  of  the  retaining  wall  built  by  the  defend- 
ants after  the  commencement  of  the  action  upon  land  which  by 
our  judgment  was  declared  to  be  the  property  of  the  plaintiff,  and 
also  as  incidental  to  or  arising  from  the  removal  of  the  wall  such 
further  damages  as  may  have  been  caused  by  the  defendants’  exca- 
vation upon  the  land  in  dispute  after  the  issue  of  the  plaintiff’s 
writ.  The  amount  or  value  of  the  matters  in  controversy  must, 
therefore,  very  closely  approach,  if  it  does  not  exceed,  the  sum  of 
$2,000. 

Counsel  for  the  plaintiff  contends  that  leave  ought  not  to  be 


(a)  a final  judgment;  or3 

(ft)  a judgment  upon  a motion  for  a nonsuit  or  directing  a new 
trial. 

39.  Except  as  otherwise  provided  by  sections  37  and  43,  notwith- 
standing anything  in  this  Act  contained,  no  appeal  shall  lie  to  the 
Supreme  Court  from  a judgment  rendered  in  any  provincial  court  in 
any  proceeding  unless, — 

(a)  the  amount  or  value  of  the  matter  in  controversy  in  the  appeal 
exceeds  the  sum  of  $2,000;  or, 

(&)  special  leave  to  appeal  is  obtained  as  hereinafter  provided. 

41.  (1)  Special  leave  to  appeal  may  be  granted  in  any  case  within 
section  36  by  the  highest  court  of  final  resort  having  jurisdiction  in 
the  province  in  which  the  judicial  proceeding  was  originally  instituted: 

Provided  that  in  any  case  whatever  where  the  matter  in  controversy 
on  the  appeal  will  involve, — 

(a)  the  validity  of  an  Act  of  the  Parliament  of  Canada  or  of  the 
Legislature  of  any  province  of  Canada  or  of  an  Ordinance  or  Act  of 
the  Council  or  legislative  body  of  any  territory  of  Canada;  or, 

(&)  any  fee  of  office,  duty,  rent  or  revenue,  or  any  sum  of  money 
payable  to  His  Majesty;  or, 

(c)  the  taking  of  any  annual  rent,  customary  or  other  fee,  or,  other 
matters  by  which  rights  in  future  of  the  parties  may  be  affected;  or, 

( d ) the  title  to  real  estate  or  some  interest  therein;  or, 

(e)  the  validity  of  a patent;  and, 

(/)  in  cases  which  originated  in  a court  of  which  the  judges  are 
appointed  by  the  Governor-General  and  in  which  the  amount  or  value 
of  the  matter  in  controversy  in  the  appeal  will  exceed  the  sum  of 
$1,000: 

if  special  leave  to  appeal  has  been  refused  by  the  highest  court  of  final 
resort  in  the  province,  the  Supreme  Court  may  nevertheless  grant  such 
leave  during  the  period  fixed  by  section  69  or  within  30  days  thereafter. 
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-granted  by  this  Court  because  “ neither  an  important  principle  of 
law,  nor  the  construction  of  a public  Act,  nor  any  question  of 
public  interest,  is  involved,”  and  he  cites  the  judgment  of  the 
Supreme  Court  of  Canada  in  Girard  v.  Corporation  of  Roberval 
(1921),  62  Can.  S.C.R.  234. 

As  the  case  involves  “the  title  to  real  estate” — sec.  41,  para. 
(d)—  we  might  refuse  leave,  and  so  let  the  applicants  go  to  the 
Supreme  Court  itself  under  that  section.  But  I do  not  think  it 
was  the  intention  of  the  Act  that  in  all  those  cases  where  the 
Supreme  Court  is  given  power  to  grant  leave  after  the  refusal 
thereof  by  the  Provincial  Court  the  latter  Court  should  shirk  the 
duty  of  determining  each  application  upon  its  merits,  merely  be- 
cause the  higher  Court  is  empowered  to  deal  with  it.  Nor  ought  the 
Provincial  Court  to  grant  leave  as  of  course,  merely  because  the  case 
is  one  in  which  the  Supreme  Court  might  grant  leave.  In  Girard 
v.  Corporation  of  Roberval,  supra , the  Provincial  Court  appears 
to  have  granted  leave  upon  the  sole  ground  that  the  action  involved 
the  title  to  real  estate,  notwithstanding  that  its  value  was  insigni- 
ficant. 
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That  it  was  not  the  intention  of  the  Act  of  1920  that  leave  to 
appeal  should  be  granted  by  the  Provincial  Court  as  of  course  in 
those  cases  where  the  Supreme  Court  may  grant  leave  upon  the 
Provincial  Court’s  refusal,  is  clear  both  from  the  language  of  the 
Act  itself  and  from  those  provisions  which  it  replaced.  The  adop- 
tion of  any  such  course  would  in  effect  nullify  the  amending  Act 
and  continue  the  practice  of  carrying  appeals  of  a trifling  nature 
to  the  Supreme  Court  merely  because  they  came  within  one  of  the 
special  classes  of  cases  where  previously  an  appeal  as  of  right  was 
granted.  The  judgments  of  the  Supreme  Court  in  Girard  v.  Cor- 
poration of  Roberval , and  especially  that  of  Mignault,  J.,  in  which 
the  present  Chief  Justice  of  Canada  concurred,  make  it  plain  that 
the  same  considerations  which  had  governed  the  Supreme  Court 
in  granting  or  refusing  leave  in  those  cases  which  before  the  Act 
of  1920  required  leave,  must  still  govern  both  the  Provincial  Courts 
and  the  Supreme  Court  upon  all  applications  under  sec.  41. 

These  considerations  are  not  to  be  found  in  sec.  41  at  all.  The 
enumerated  cases  in  which  the  Supreme  Court  may  itself  grant 
leave  after  the  Provincial  Court  has  refused  are  not  to  be  regarded 
as  furnishing  in  themselves  any  ground  whatever  for  granting 
leave.  They  are  really  the  necessary  conditions  precedent  to 
granting  leave  in  all  applications  coming  before  the  Supreme 
Court  itself. 

Mr.  Jennings  urged  upon  us  with  much  force  that  we  must 
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apply  the  rule  laid  down  by  the  Supreme  Court  in  Girard  v.  Cor- 
poration of  Roberval,  as  already  quoted  above  from  the  head-note 
in  that  case. 

If  the  judgments  in  that  case  had  in  fact  laid  down  any  such 
rule  as  being  exhaustive,  it  would  be  the  duty  of  this  Court,  in  the 
exercise  of  a properly  governed  judicial  discretion,  to  follow  it, 
whatever  the  powers  conferred  upon  the  Provincial  Courts  by  sec. 
41  may  be.  But  the  Judges  of  the  Supreme  Court  have  been 
careful  to  explain  that  certain  enumerated  grounds  upon  which 
the  Court’s  discretion  should  be  exercised  are  not  necessarily  ex- 
haustive. As  pointed  out  by  Nesbitt,  J.,  in  Lake  Erie  and  Detroit 
River  Railway  Co.  v.  Marsh  (1904),  35  Can.  S.C.R.  197,  at  pp. 
199,  200:  “Cases  vary  so  widely  in  their  circumstances  that  the 
principles  upon  which  an  appeal  ought  to  be  allowed  do  not  admit 
of  anything  approaching  to  exhaustive  definition.  No  rule  can  be 
laid  down  which  would  not  necessarily  be  subject  to  future  qualifi- 
cation, and  any  attempt  to  formulate  any  such  rule  might,  there- 
fore, prove  misleading.”  And  this  view  is  approved  by  Mignault, 
J.,  in  Riley  v.  Curtis’s  and  Harvey  ( Canada ) Ltd.  (1919),  59  Can. 
S.C.R.  206,  at  p.  209,  and  by  the  Court  in  Girard  v.  Corporation  of 
Roberval , 62  Can.  S.C.R.  at  p.  239. 

I have  read  and  carefully  considered  the  judgments  in  the 
GC  ard  case  and  in  all  the  cases  to  which  Mignault,  J.,  refers  in 
his  very  clear  explanation  of  the  intention  and  scope  of  sec.  41, 
with  a view  of  determining  whether  or  not  the  present  case  is  one 
in  which  leave  ought  to  be  granted,  and  I have  come  to  the  conclu- 
sion, not  without  some  hesitation,  that  it  is. 

The  inclination  to  refuse  leave,  letting  the  appellant  renew  the 
motion  before  the  Supreme  Court  itself,  is  natural,  and,  if  followed, 
that  course  would  provide  an  easy  way  out  of  any  difficulties  which 
this  application  may  present.  But,  as  I have  already  said,  I con- 
ceive it  to  be  the  duty  of  this  Court,  under  sec.  41,  to  deal  with 
the  application  on  its  merits  and  not  to  evade  it  by  shifting  the 
responsibility  to  the  Supreme  Court. 

The  case  clearly  does  not  involve  the  construction  of  any  public 
Act  or  any  question  of  public  interest.  Nor  does  it  involve  any 
important  principle  of  law  in  the  sense  in  which  I think  the  term 
“ important  ” is  used  by  the  Supreme  Court,  though  the  effect  of 
the  Statute  of  Limitations  in  vesting  the  land  of  one  man  in 
another,  and  what  constitutes  sufficient  evidence  of  possession  to 
oust  the  true  owner,  are  questions  which  are  not  without  some 
importance  as  affecting  the  rights  of  persons  other  than  the  parties 
themselves. 
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Some  stress  has  been  laid  by  the  Supreme  Court,  in  refusing 
leave  in  several  cases,  upon  the  fact  that  not  only  was  no  matter 
of  public  importance  involved  but  that  the  judgments  in  the  Courts 
below  had  beeh  unanimous.  See,  for  example,  Riley  v.  Curtis's 
and  Harvey  ( Canada ) Ltd.,  59  Can.  S.C'.R.  at  pp.  209,  210,  and 
the  Girard  case,  62  Can.  S.C.R.  at  p.  240.  I think  the  inference 
may  be  fairly  drawn  that  where  there  has  been  a difference  of 
judicial  opinion  in  the  Courts  below  leave  may  be  granted  in  cases 
where  but  for  such  difference  of  opinion  it  would  be  refused. 

In  the  present  case  the  judgment  of  this  Court  reversed  that 
of  the  learned  County  Court  Judge  in  the  defendants5  favour. 
Having  regard  to  this  difference  of  judicial  opinion  and  to  the 
fact  that  the  value  of  the  matter  in  controversy,  though  possibly 
less  than  the  sum  of  $2,000,  very  closely  approaches  that  sum,  ‘and 
also  to  those  imponderable  factors  which  often  exist  in  disputes  as 
to  the  ownership  of  land,  but  which  though  incapable  of  being 
valued  are  yet  of  importance,  and  which  I think  are  evident  here, 
I think  it  our  duty  to  give  the  defendants  leave  to  appeal  from 
our  judgment. 

The  costs  of  the  motion  will  be  costs  in  the  appeal. 

Motion  granted. 


[APPELLATE  DIVISION.] 

Rex  v.  Loftus. 

Criminal  Lam — Taking  or  Enticing  away  or  Detaining  Child  under  lit 
Years  of  Age  with  Intent  to  Deprive  Guardians  of  Possession- 
Criminal  Code,  sec.  316 — “ Guardians  ” — Persons  Having  Actual 
Control— Sec.  21,0  (b)— Whether  Offence  of  “Enticing”  Committed 
in  Ontario — Letter  Written  from  Abroad — Delivery  in  Ontario — 
Previous  Arrangement — Evidence  of  Relationship  of  Accused  and 
Child  when  out  of  Ontario — Judge's  Charge — Amendment  of  Indict- 
ment by  Judge — Accused  Tried  on  Indictment  not  Presented  by 
Grand  Jury — Criminal  Code,  secs.  889  and  893 A (15  & 16  Geo u V. 
ch.  38,  sec.  22) — Conviction  Quashed — Further  Prosecution  not 
Barred — Indictment  Charging  three  Separate  Offences — Verdict  of 
Guilty  Applicable  to  any  one — Offence  of  “ Detaining  ” not  Com- 
mitted in  Ontario. 

The  indictment  of  the  defendant  as  presented  by  the  grand  jury  was, 
that  he,  “ with  intent  to  deprive  the  guardians  of  M.  G.,  a child 
of  fourteen  years,  of  the  possession  of  the  said  child,  unlawfully  took 
or  enticed  away  or  detained  the  said  child,  contrary  to  the  Criminal 
Code  of  Canada.”  At  the  trial,  the  indictment  was  amended  by  the 
Judge  by  inserting  the  words  “ under  the  age  ” before  the  words  “ of 
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fourteen  years.”  The  defendant  was  found  guilty  after  trial  before 
the  Judge  and  jury,  and  appealed  from  his  conviction:  — 

Held,  that,  as  the  word  “ guardian,”  where  used  in  Part  VI.  of  the 
Criminal  Code,  includes  any  person  who  has  in  law  or  in  fact  the 
custody  or  control  of  any  child  (sec.  246(b)  of  the  C#de),  and  M.  G., 
with  the  consent  of  her  guardians  appointed  by  a Surrogate  Court,' 
was  in  fact  in  the  custody  of  W.  and  his  wife  at  the  moment  when 
she  left  them  to  join  the  defendant,  they  were  her  guardians  within 
the  meaning  of  sec.  316  of  the  Code. 

(2)  The  offence  of  enticing  was  committed  within  Ontario;  for,  although 
the  defendant  wrote  from  a city  in  the  State  of  Pennsylvania,  to 
M.  G.,  in  Ontario,  a letter  enclosing  money  for  her  travelling 
expenses  and  giving  her  instructions  to  proceed  to  Montreal,  in  the 
Province  of  Quebec,  he  had  previously,  in  Ontario,  completed  arrange- 
ments with  her  for  her  meeting  him  in  Montreal,  and  the  delivery 
to  her  by  the  Post  Office  of  the  letter  and  money  in  Ontario  was  in 
law  his  act  committed  in  Ontario,  and  was  a taking  and  enticing 
away  within  the  meaning  of  sec.  316. 

Regina  v.  Blythe  (1895),  1 Can.  Crim.  Cas.  263,  and  Regina  v.  Olifier 
(1866),  10  Cox  C.C.  402,  followed. 

(3)  The  defendant  having  met  the  child  in  Montreal  and  kept  her 
there  for  about  six  weeks,  evidence  of  what  took  place  there  was 
relevant  to  the  issue,  and  the  Judge  properly  directed  the  jury  that 
they  might  consider  that  evidence  in  order  to  determine  whether  he 
had  enticed  her  away. 

(4)  The  indictment  presented  by  the  grand  jury  disclosed  no 
offence  and  was  bad  in  law;  the  amendment  brought  it  within  sec. 
316,  but  made  it  an  entirely  different  charge;  and  the  defendant  was 
tried  upon  an  indictment  which  was  not  presented  by  the  grand  jury. 
The  amendment  was  not  authorised  by  sec.  889  of  the  Code  nor  by 
sec.  893A  (15  & 16  Geo.  V.  ch.  38,  sec.  22),  and  should  not  have 
been  made. 

Rex  v.  Benson . [1908]  2 KB.  270,  277,  278,  and  Rex  v.  Cohen  (1912), 
26  O.L  R.  497,  506,  referred  to. 

(5)  The  conviction  being  quashed,  a future  prosecution  of  the  defend- 
ant under  sec.  316  was  not  barred. 

Remble.  that,  the  indictment  being  for  three  distinct  offences,  taking, 
or  enticing  away,  or  detaining,  the  verdict,  being  simply  “ guilty,” 
that  is  guilty  of  one  of  the  three,  not  specifying  which  one,  was  as 
apnlicable  to  “detaining”  as  to 'either  of  the  other  two  offences; 
end,  as  the  act  of  detaining  occurred  in  Montreal,  not  in  Ontario, 
the  conviction,  if  it  had  been  objected  to  on  that  ground,  could  not 
have  been  upheld. 

An  appeal  by  the  defendant  from  his  conviction,  npon  an  indict- 
ment fas  amended)  at  the  General  Sessions  of  the  Peace  for  the 
County  of  York,  for  that  he,  “with  intent  to  deprive  the  guardians 
of  Madeline  Geil,  a child  under  the  a<xe  of  fourteen  years,  of  the 
possession  of  the  said  child,  unlawfully  took  or  enticed  away  or 
detained  the  said  child,  contrary  to  the  Criminal  Code  of  Canada.” 

March  25.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Fergusok,  and  Smith,  JJ.A. 

C.  A.  Thompson,  for  the  appellant,  contended  that  there  was 
no  evidence  to  support  a conviction  under  sec.  316  of  the  Criminal 
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Code.  The  person  in  whose  possession  and  care  the  child  was  at 
the  time  of  the  alleged  abduction  was  not  legally  the  guardian  of 
the  child,  and,  therefore,  sec.  316  could  have  no  application.  The 
onus  was  upon  the  Crown  to  prove  actual  enticement.  The  Crown 
failed  to  sustain  this  onus  of  proof.  If  there  had  been  any  entice- 
ment or  detention,  it  had  taken  place  while  the  accused  was  in  the 
United  States,  and,  consequently,  not  within  the  jurisdiction  of  an 
Ontario  court.  The  trial  Judge  exceeded  his  powers  in  amending 
the  indictment.  The  trial  Judge  failed  to  direct  the  jury  that 
they  could  not  convict  upon  evidence  of  detention  outside  the  juris- 
diction of  the  Court:  Regina  v.  Blythe  (1895),  1 Can.  Crim.  Cas. 
263;  Halsbury’s  Laws  of  England,  vol.  17,  p.  121. 

F.  P.  Brennan , for  the  Crown,  contended  that,  at  the  time  of 
the  abduction,  the  child  was  in  the  possession  and  care  of  a person 
who  was  legally  her  guardian  by  virtue  of  a transfer  of  guardian- 
ship in  writing,  in  compliance  with  sec.  3 of  the  Apprentices  and 
Minors  Act,  R.S.O.  1914,  ch.  147.  He  further  contended  that  it 
had  not  been  shewn  as  a fact  that  the  trial  Judge  had  amended  the 
indictment.  In  any  event,  he  had  power  to  do  so  under  an  amend- 
ment of  the  Criminal  Code  made  in  1925  by  15  & 16  Geo.  V. 
ch.  38,  sec.  22,  adding  sec.  893A  to  the  Code.  Evidence  of  arrange- 
ments made  by  the  accused  while  he  was  in  Toronto  proved  entice- 
ment within  the  jurisdiction.  It  could  not  properly  be  said  that 
there  was  misdirection  or  nondirection. 

Thompson , in  reply,  argued  that  the  Apprentices  and  Minors 
Act  did  not  apply  to  the  case  of  a guardian  appointed  under  the 
Infants  Act,  R.S.O.  1914,  ch.  153.  A transfer,  under  the  pro- 
visions of  the  former  Act,  by  a guardian  who  had  been  appointed 
under  the  latter  Act,  did  not  have  the  effect  of  constituting  the 
transferee  the  legal  guardian  of  the  child. 

May  7.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.O.: — The  accused  was  tried,  with  a jury,  at  the  General  Ses- 
sions of  the  Peace  in  and  for  the  County  of  York,  and  was  found 
guilty,  and  appeals  upon  various  grounds. 

The  material  facts  are  as  follows. 

Madeline  Geil  was  born  oh  the  26th  October,  1911.  Her  father, 
Martin  Geil,  had  enlisted,  and  gone  overseas,  and  lost  his  life  in 
the  Great  War,  leaving  his  wife  and  the  said  Madeline  and  four 
other  infant  children  him  surviving.  The  youngest  child  died, 
the  mother  was  convicted  of  neglecting  her  surviving  children, 
and  on  the  1st  March,  1918,  Elizabeth  Platt,  sister,  and  Leopold 
Mason,  half-brother,  of  Madeline’s  father,  were  appointed  by  the 
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Surrogate  Court  of  the  County  of  York,  guardians  of  the  sur- 
viving four  children. 

By  indenture  of  the  8th  June,  1921,  made  between  the  said 
Elizabeth  Platt  and  Leopold  Mason,  of  the  first  part,  and  Annie 
Wild  and  William  Wild,  her  husband,  of  the  second  part,  the  par- 
ties of  the  first  part  granted  and  assigned  to  the  parties  of  the 
second  part  all  their  right  to  the  possession,  custody,  control,  and 
care  of  the  said  Madeline  Geil  until  she  should  attain  her  majority 
or  marry  under  that  age,  subject,  however,  to  any  limitations  con- 
tained in  any  Act  of  the  Legislature  of  Ontario  relating  to  minors 
and  their  property;  and  by  the  said  indenture  the  parties  of  the 
second  part  assumed  the  guardianship  of  the  said  Madeline  Geil 
until  her  majority  or  marriage,  and  agreed  to  maintain,  board, 
lodge,  clothe,  and  educate  her  in  a manner  suitable  to  her  station 
in  life,  to  the  same  extent  and  in  the  same  manner  as  if  she  was 
their  own  child,  and  to  bring  her  up,  and  cause  her  to  be  instructed 
in  the  principles  of  religion,  provided  that  if  before  she  attained 
her  majority  or  married  they  should  die,  or  become  incapable  of 
carrying  out,  or  should  neglect  to  carry  out,  duly  and  regularly, 
all  the  obligations  imposed  upon  them  by  the  said  indenture,  then 
the  parties  of  the  first  part  reserved  the  right  to  resume  the  custody 
and  control  of  the  said  Madeline;  the  parties  of  the  first  part 
agreeing  not  to  interfere  with  the  right  of  the  parties  of  the  second 
part  to  the  possession,  custody,  and  control  of  the  said  Madeline 
Geil,  nor  with  the  right  to  direct  her  training,  management,  or  edu- 
cation. This  instrument  also  provided  for  the  parties  of  the  first 
part  being  entitled  to  “ access  ” to  her. 

From  the  date  of  the  said  indenture  until  the  said  Madeline 
Geil  left  the  parties  of  the  second  part,  as  hereinafter  mentioned, 
she  continued  to  live  with  them,  but  Mrs.  Platt  and  her  brother 
Leopold  Mason  appear  to  have  continued  to  interest  themselves  in 
her  welfare,  going  to  see  her  at  Mrs.  Wild’s,  or  Mrs.  Wild  bringing 
her  to  their  house.  During  her  residence  with  Mrs.  Wild  she  was 
well  taken  care  of,  went  regularly  to  school,  was  being  properly 
brought  up,  and  had  a better  home  than  her  uncle  and  aunt  were 
in  a position  to  give  her,  and  they  were  well  satisfied  with  the 
manner  in  which  the  Wilds  were  taking  care  of  her.  The  Wilds 
are  middle-aged  people;  their  children  were  married  and  away 
from  home,  and  they  adopted  Madeline  Geil,  Mrs.  Wild  giving  as 
one  reason,  “ I thought  it  my  duty  to  give  a home  to  a little  girl.” 

The  prisoner  is  a brother  of  Mrs.  Wild,  and  conducted  a .store 
in  College  street,  Toronto,  where  Madeline  was  in  the  habit  of 
seeing  him.  In  May,  1925,  he  came  to  live  with  his  sister,  Mrs. 
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Wild.  He  was. then  55  years  old,  a widower  with  a grown-np  son. 
In  July,  1925,  Madeline  ran  away  to  Buffalo,,  was  absent  a day  or 
two,  and  was  brought  back  by  Mrs.  Wild  to  her  house.  The 
accused  does  not  appear  to  have  had  anything  to  do  with  this 
escapade.  Madeline  continued  to  live  with  the  Wilds  as  formerly 
until  the  2nd  September,  1925.  On  that  day  she  left  their  house, 
apparently  for  the  purpose  of  going  to  school,  but  instead  of  doing 
so  she  went  to  the  Union  Station  and  took  train  for  Montreal, 
where  she  arrived  the  next  day,  and  was  met  at  the  station  by  the 
prisoner.  She  swore  that  she  did  not  wish  to  live  with  Mrs.  Wild, 
or  to  return  to  school;  that  she  coaxed  the  prisoner  to  take  her 
away,  that  he  consented  to  do  so;  that  she  did  not  wish,  after  she 
had  got  into  school,  to  run  away;  that  Loftus  said  to  “-do  so  before 
school  started f that  he  was  going  to  Pittsburg;  that,  before  he 
left,  it  was  arranged  between  them  that  from  Pittsburg  he  would 
write  to  her  detailed  directions  for  her  guidance,  and  would  send 
her  money  with  which  to  enable  her  to  go  to  Montreal;  and  that 
as  arranged  she  was  then  to  leave  before  school  opened,  and  take 
the  noon  train  to  Montreal,  where  he  would  meet  her  at  Montreal 
station.  From  Pittsburg  he  wrote  to  her  giving  the  promised 
directions  with  regard  to  her  proceeding  to  Montreal,  and  enclosed 
a $20  bill  with  which  to  pay  her  travelling  expenses.  This  letter 
with  the  enclosed  money  she  received  in  Toronto.  She  swore  she 
burnt  the  letter.  As  already  mentioned  she  then  went  to  Montreal, 
Loftus  met  her  at  the  Montreal  station,  took  her  to  a hotel  there, 
and  registered  them  both  as  from  London,  Ontario,  describing 
himself  as  J.  Williams  and  Madeline  as  Gladys  Williams,  and 
rooms  Nos.  207  and  208  were  assigned  to  them.  She  swore  that 
the  prisoner  suggested  this  false  registration  in  order  to  throw 
the  police  off  the  track,  and  that  for  the  same  reason  they  moved 
from  place  to  place  during  their  stay  of  about  six  weeks  in  Mont- 
real. On  examination  she  was  asked,  but  refused  to  state,  whether 
the  prisoner  had  improper  relations  with  her. 

There  was,  I think,  ample  evidence  of  the  prisoner’s  guilt  of 
the  three  offences  mentioned  in  the  indictment,  but  that  of  “ detain- 
ing ” was  committed  beyond  the  jurisdiction  of  the  Court,  namely, 
in  Montreal. 

This  is  not  a case  in  which  the  Court  should  exercise  its  discre- 
tion by  entertaining  any  objection  not  taken  in  the  grounds  of 
appeal ; and  I will  now  deal  with  those  grounds. 

First  ground:  “There  was  no  evidence  to  prove,  within  the 

scope  of  sec.  316  of  the  Criminal  Code,  that  there  was  a taking 
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away  against  the  will  of  the  guardians  appointed  by  the  Surrogate 
Court.” 

Second  ground : “ The  agreement  purporting  to  substitute  new 
guardians  without  the  consent  of  the  Court  was  of  no  effect.” 

Third  ground : “ That  the  child  at  the  time  of  the  alleged 
abduction  was  not  under  the  control  of  her  guardian  or  any  person 
who  had  authority  to  detain  her.” 

The  accused  was  not  charged  with  depriving  “ the  guardians 
appointed  by  the  Surrogate  Court,”  but  simply  “ the  guardians,” 
of  Madeline  Geil. 

These  three  grounds  of  appeal  all  turn  on  the  one  question, 
namely,  whether  the  accused,  with  intent  to  deprive  the  guardians 
of  Madeline  Geil  of  the  possession  of  the  said  child,  unlawfully 
took,”  etc. 

Section  240 (&)  of  the  Criminal  Code  declares  that  in  Part  VI. 
of  the  Act  “ ‘ Guardian’  includes  any  person  who  has  in  law  or  in 
fact  the  custody  or  control  of  any  child  referred  to.”  The  offences 
charged  are  based  on  sec.  316  of  the  Code,  which  is  included  in 
Part  VI.  Thus  it  is  an  offence  under  sec.  316  to  entice  away,  etc., 
with  intent  to  deprive  any  person  of  the  possession  of  such  child 
if  such  person  has,  either  in  law  or  in  fact,  the  custody  or  control 
of  the  child.  Madeline  Geil,  with  the  consent  of  her  guardians 
appointed  by  the  Surrogate  Court,  was  in  fact  in  the  custody  and 
control  of  Annie  Wild  and  William  Wild  at  the  moment  when  she 
left  them  to  proceed  to  Montreal  to  join  the  accused  there.  There- 
fore, the  first,  second,  and  third  grounds  of  appeal  fail. 

The  fourth  ground  of  appeal  is  “ that  if  any  offence  was  com- 
mitted it  was  outside  the  jurisdiction  of  this  Court.” 

It  was  argued  by  counsel  that  the  only  effective  part  played  by 
the  accused  in  connection  with  the  child  leaving  her  guardians 
was  in  Pittsburg,  in  sending  her  a letter  containing  money  for  her 
travelling  expenses  and  giving  her  instructions  as  to  proceeding  to 
Montreal. 

There  is  evidence  that  in  Toronto,  before  the  accused  went  to 
Pittsburg,  he  completed  arrangements  with  her  for  her  going  to 
Montreal,  upon  receipt,  from  him,  of  a letter  of  instructions  and 
money,  and  what  he  did  in  Pittsburg  was  for  the  purpose  of  carrying 
into  effect  the  previous  arrangement  made  between  him  and  the 
child.  She  received  the  letter  of  instructions  and  money  in  Toronto. 
The  Post  Office  was  the  accused’s  agent  to  deliver  the  letter  and 
money  to  her  in  Toronto,  and  such  delivery  was,  in  law,  his  act, 
committed  in  Toronto  ( Regina  v.  Blythe , 1 Can.  Crim.  Cas.  263), 
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and  had  the  effect  of  accomplishing  his  purpose,  namely,  that  of 
enabling  the  child  to  run  away  from  her  guardians,  and  in  my 
opinion  was  a taking  and  enticing  away  within  the  meaning  of 
sec.  316  ( Regina  v.  Olifier  (1866),  10  Cox  C.O.  402). 

Counsel  for  the  accused  also  argued  that  the  accused  simply 
yielded  to  the  child’s  persuasion,  and,  therefore,  was  not  guilty  of 
taking  or  enticing  her  away,  etc.  The  contention  that  a man  of 
55  years  of  age  was  induced  to  commit- a criminal  offence  because 
of  the  persuasion  of  a child  under  fourteen  years  of  age  is  not 
deserving  of  serious  consideration,  and  such  an  excuse  is  no  defence 
for  the  wrongdoing  of  the  accused. 

For  these  reasons,  I think  the  fourth  ground  of  appeal  fails. 

The  fifth  ground  of  appeal  is  that  the  learned  trial  Judge  erred 
in  stating  to  the  jury  “ that  they  had  to  look  at  what  took  place  in 
Montreal  to  determine  whether  or  not  the  accused  took  the  child 
away.” 

According  to  the  notes  of  the  proceedings  at  the  trial,  the 
learned  trial  Judge,  in  his  charge  to  the  jury,  said : “ As  a matter 
of  fact  it  appears  to  me  that  you  are  quite  entitled  to  look  at  what 
took  place  in  Montreal  to  determine  whether  this  man  is  guilty  as 
charged,  whether  he  enticed  this  girl  away  or  not,  because  if  you 
come  to  the  conclusion  that  he  enticed  her  away  he  is  guilty  as 
charged.  You  are  entitled  and  it  is  your  duty  to  look  into  the 
whole  case,  including  the  circumstances  that  transpired  in  Mont- 
real, to  determine  whether  this  man  acted  in  good  faith,-  and,  as  he 
said  to  the  detectives,  took  the  girl  away  to  protect  her  from  her 
guardians.” 

Evidence  of  the  relations  of  the  accused  and  the  girl  during 
their  stay  in  Montreal  was  relevant  to  the  issue,  and  it  was,  there- 
fore, proper  for  the  trial  Judge  to  direct  the  jury  as  he  did.  I, 
therefore,  think  the  fifth  ground  of  appeal  fails. 

The  sixth  and  last  ground  of  appeal  is  “ that  the  learned  trial 
Judge  erred  in  substituting  a new  indictment,  after  the  conclusion 
of  the  evidence,  without  the  privity  of  the  grand  jury  causing  the 
accused  to  place  his  case  in  the  hands  of  the  petty  jury  on  a 
different  indictment  from  that  on  which  he  was  charged.” 

This  ground  of  appeal  has  reference  to  an  amendment  in  the 
indictment  made  by  the  learned  trial  Judge  at  or  near  the  conclu- 
sion of  the  Crown’s  case,  by  inserting  before  the  words  “ of  fourteen 
years  ” the  words  “ under  the  age.” 

The  indictment  as  presented  by  the  grand  jury  was  as  follows : 
u that  J.  W.  Loftus  . . . with  intent  to  deprive  the  guardians  of 
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one  Madeline  Geii,  a child  of  fourteen  years,  of  the  possession  of 
the  said  child,  unlawfully  took  or  enticed  away  or  detained  the 
said  child,  contrary  to  the  Criminal  Code  of  Canada.” 

No  evidence  was  called  for  the  defence. 

Doubtless  it  was  intended  to  indict  the  accused  under  sec.  316 
of  the  Code,  which  declares  that  “ Every  one  is  guilty  of  an  indict- 
able offence  . . . who,  wuth  intent  to  deprive  any  parent  or  guar- 
dian of  any  child  under  the  age  of  fourteen  years,  of  the  possession 
of  such  child  . . . takes  or  entices  away  or  detains  any  child.” 

But  the  indictment  which  was  presented  by  the  grand  jury, 
being  in  respect  of  a child  of  fourteen  years  and  not  a child  under 
that  age,  disclosed  no  offence,  and  was  therefore  bad  in  law.  In 
my  opinion,  neither  sec.  889  of  the  Criminal  Code  nor  sec.  893 A, 
added  thereto  by  15  & 16  Geo.  Y.  ch.  38,  sec.  22,  permits  such  an 
amendment.  .Section  889,  subsec.  1,  allows,  under  certain  circum- 
stances, an  amendment  of  an  indictment  at  the  trial,  “ if  . . . 
there  appears  to  be  a variance  between  the  evidence  given  and  the 
charge  in  any  count  in  the  indictment.” 

In  Rex  v.  Cohen  (1912),  26  O.L.R.  497,  at  p.  506,  19  Can. 
Crim.  Cas.  428,  at  p.  439,  Magee,  J.A.,  discussing  the  meaning  of 
these  words,  says: — 

“ This  cannot  fairly  be  interpreted  to  authorise  the  change  to 
an  entirely  different  charge  from  that  in  the  count,  but  only  to 
authorise  the  retention  in  substance  of  the  same  charge.” 

I agree  with  this  view.  The  charge  in  the  indictment  was  in 
respect  of  a child  of  the  age  of  fourteen  years.  The  amended 
charge  was  in  respect  of  a child  under  the  age  of  fourteen  years,  a 
substantially  different  charge  and  one  which  was  never  before  the 
grand  jury. 

These  observations  also  apply  to  subsec.  2 of  sec.  889. 

In  Rex  v.  Benson , [1908]  2 K.B.  270,  Lord  Alverstone,  C.J., 
says  (pp.  277,  278) 

“ The  procedure  in  a criminal  trial  assumes  that  the  bill  of 
indictment  has  gone  before  the  grand  jury  and  that  they  have 
returned  a true  bill.  To  allow  an  amendment  to  be  made  substi- 
tuting a fresh  offence  might  have  the  effect  of  placing  a prisoner 
upon  his  trial  for  “ an  offence  that  had  never  been  before  the  grand 
jury.” 

Section  893 A enacts  as  follows: — 

“ Where,  before  trial,  or  at  any  stage  of  a trial,  it  appears  to 
the  Court  that  the  indictment  is  defective,  the  Court  shall  make 
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such  order  for  the  amendment  of  the  indictment  as  the  Court 
thinks  necessary  to  meet  the  circumstances  of  the  case,  unless, 
having  regard  to  the  merits  of  the  case,  the  required  amendments 
cannot  be  made  without  injustice,”  etc. 

This  section  is  limited  to  the  case  of  an  indictment  which  is 
merely  defective  and  does  not  apply  to  a case  like  the  present, 
where  it  is  sought  to  substitute  for  the  offence  charged  an  abso- 
lutely new  one.  In  passing  these  amendments  Parliament  did 
not,  I think,  intend  so  to  change  the  criminal  law  that  a trial  Judge 
could  change  the  established  procedure,  which  requires  every  bill  of 
indictment  which  goes  before  the  grand  jury  to  set  forth  substanti- 
ally the  offence  for  which  an  accused  person  is  to  be  tried. 

For  these  reasons,  I think  the  conviction  should  be  quashed. 

As  this  disposition  of  the  appeal  does  not  bar  a prosecution  of 
the  accused  if  charged  under  sec.  316  of  the  Code,  I would  point 
out,  for  the  attention  of  any  one  who  may  be  engaged  in  any  future 
prosecution,  that  the  indictment  upon  which  this  accused  went  to 
the  jury  charged  him  with  taking,  or  enticing  away,  or  detaining — 
three  distinct  offences — and  that  the  verdict  was  simply  ee  guilty,” 
that  is,  guilty  of  one  of  the  three  offences  charged,  but  which  it 
did  not  specify.  This  verdict  was  as  applicable  to  “ detaining  ” 
as  to  either  of  the  other  two  offences;  and,  inasmuch  as  the  act  of 
detaining  occurred  in  the  city  of  Montreal,  the  conviction,  if  it 
had  been  objected  to,  could  not  have  been  upheld.  The  objection, 
however,  was  not  taken  in  the  notice  of  appeal. 

Where  an  indictment  is  framed  like  that  in  question,  the  trial 
Judge,  in  his  charge  to  the  jury,  should  point  out  that  it  deals  with 
separate  offences,  and  that  a verdict  of  guilty  should  indicate  the 
offence  to  which  it  is  intended  to  apply. 

Appeal  allowed. 
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(Magee,  J.A.,  dissenting),  not  to  be  recoverable  by  the  plaintiffs 
from  the  defendants. 

Toronto  City  Corporation  v.  Toronto  Railway  Corporation,  [1925]  A.C. 
177,  193,  referred  to. 

Judgment  of  Grant,  J.,  58  O.L.R.  283,  affirmed. 

An  appeal  by  the  plaintiff  corporation  from  the  judgment  of 
Grant,  J.,  58  O.L.R.  283. 

March  22  and  23.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

W.  N.  Tilley , K.C.,  for  the  appellant  corporation,  contended 
that  the  case  involved  the  purchase  of  chattel  property,  and,  there- 
fore, the  general  principle  that  a purchaser  who  takes  possession 
before  full  payment  is  liable  for  interest  on  the  unpaid  purchase- 
money  did  not  apply.  In  any  event,  the  appellant  corporation 
paid  the  money  into  court,  not  as  a security,  but  as  a payment  on 
account.  The  amount  so  paid  in  was  the  property  of  the  defendant 
railway  company  from  the  time  of  the  payment,  and  the  payment 
was  a specific  appropriation  to  the  purposes  of  the  contract,  and, 
therefore,  the  appellant  brought  itself  within  an  exception  to  the 
general  principle.  The  defendant  company,  by  refusing  to  consent  to 
an  application  for  an  order  authorising  the  investment  of  the  funds 
in  court  in  securities  bearing  a higher  rate  of  interest  than  court 
interest,  lost  its  right  to  anything  other  than  court  interest.  Ref- 
erence to  Re  City  of  Toronto  and  Toronto  Railway  Co.  (No.  2) 
(1923),  54  O.L.R.  561;  Toronto  City  Corporation  v.  Toronto  Rail- 
way Corporation , [1925]  A.C.  177;  Swift  & Co.  v.  Board  of 
Trade , [1925]  A.C.  520;  Re  Lea  and  Ontario  and  Que- 
bec Railway  Co.  (1885),  21  C.L.J.  154;  Re  Taylor  and  Ontano 
and  Quebec  Railway  Co.  (1886),  11  P.R.  371;  Re  Philbrick  and 
Ontario  and  Quebec  Railway  Co.  (1886),  11  P.R.  373. 

The  Hon.  N.  W.  Rowell,  K.C.,  and  Frank  McCarthy,  for  the 
defendant  company,  respondent,  argued  that  it  could  escape  pay- 
ment of  interest  on  the  unpaid  purchase-money  only  if  there-  had 
been  a specific  appropriation  to  the  contract  of  purchase  and  sale. 
The  conditions  requisite  for  such  specific  appropriation  had  not 
been  complied  with,  because  the  purchase-price  was  not  ascertained; 
the  time  for  payment  had  not  arrived;  the  non-payment  was  not 
owing  to  any  failure  on  the  part  of  the  respondent  company  to  ful- 
fil its  part  of  the  contract;  the  appellant  had  not  notified  the 
respondent  that  the  specific  appropriation  had  been  made  and  that 
the  money  was  available  to  the  respondent;  the  respondent  was 
unable  to  obtain  the  money,  even  upon  fulfilment  of  its  part  of  the 
contract.  When  the  appellant  took  possession,  an  agreement  to 
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pay  interest  on  the  unpaid  purchase-money  was  implied.  The 
negotiations  between  the  parties  had  been  carried  on  without  pre- 
judice and  could  not  affect  legal  rights.  The  expression  of  opinion 
by  the  Judicial  Committee  of  the  Privy  Council  in  Toronto  City 
Corporation  v.  Toronto  Railway  Corporation,  [1925]  A.C.  177, 
concludes  the  points  raised  by  the  appellant  here.  Reference  to 
Sinclair  v.  Great  Eastern  Railway  Co.  (1870),  L.R.  5 C.P.  391; 
Dart  on  Vendors  and  Purchasers,  7th  ed.,  vol.  1,  pp.  651,  657 ; 
Fry  on  Specific  Performance,  6th  ed.,  p.  643;  In  re  Clarke  and 
Toronto  Grey  and  Bruce  Railway  Co.  (1909),  18  O.L.R.  628; 
Toronto  General  Trusts  Corporation  v.  White  (1902),  3 O.L.R. 
519,  5 O.L.R.  21;  MacMurchy  and  Denison’s  Canadian  Railway 
Act,  3rd  ed.,  p.  33-5  et  seq.;  Ratanlal  C'lioonilal  Panalal  v.  Muni- 
cipal Commissioner  for  Bombay  (1918),  L.R.  45  Ind.  App.  233; 
City  of  Montreal  v.  Dufresne,  [19201  A.C.  1017;  Birch  v.  Joy 
(1852),  3 H.L.C.  565. 

Tilley,  K.C.,  in  reply,  argued  that  the  express  contract  between 
the  parties  rebutted  any  implied  agreement  to  pay  interest,  dis- 
tinguishing City  of  Montreal  v.  Dufresne,  and  referring  to  Rowell 
v.  Peck  (1888),  15  A.R.  138. 

May  7.  Mulock,  C.J.O. : — This  was  an  action  to  recover  from 
the  railway  company  interest  upon  the  sum  of  $500,000  paid  into 
court,  less  the  interest  allowed  thereon  by  the  court,  and  was  tried 
by  Grant,  J.,  who  dismissed  the  action,  and  the  appeal  is  from  his 
judgment.  The  following  are,  I think,  all  the  facts  material  to 
the  determination  of  the  appeal : — 

A contract  dated  the  1st  September,  1891,  was  entered  into 
between  the  Corporation  of  the  City  of  Toronto  and  the  Toronto 
Railway  Company,  whereby  the  company  became  entitled  to  oper- 
ate a street  railway  in  the  city  of  Toronto,  the  corporation  to  have 
the  right  at  a certain  date  to  take  over  the  property  of  the  company 
at  a price  to  be  fixed  by  arbitration.  By  55  Viet.  ch.  99  the  Legis- 
lature of  Ontario  declared  this  contract  valid  and  legal,  and  by 
sec.  4,  subsec.  3,  enacted,  in  effect,  that  if,  after  the  corporation 
had  given  notice  of  its  intention  to  take  over  the  property,  it  desired 
to  take  possession  before  the  award  fixing  the  price  was  made,  it 
might  do  so  “upon  paying  into  court  . . . such  sum  of  money 

as  a Judge  of  the  High  Court  of  Justice  may  after  notice  to  the 
opposite  party  order  and  upon  and  subject  and  according  to  such 
terms,  stipulations  and  conditions  as  the  said  Court  shall  by  its 
order  direct  and  prescribe,  Provided  always  that  the  rights  of  the 
parties  except  in  so  far  as  herein  specially  provided  shall  not  be 
affected  or  prejudiced  thereby.” 
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Before  the  award  was  made,  the  corporation,  desiring  to  obtain 
possession  of  the  railway  and  all  its  property  and  effects,  applied 
to  Latchford,  J.  (now  C.J.),  for  an  order  for  possession,  and  upon 
that  application  an  order  was  made  that  npon  the  corporation  pay- 
ing  to  the  company  the  sum  of  $1,000,000  and  paying  into  court 
the  sum  of  $500,000  to  abide  the  event  of  the  arbitration  pending 
between  the  parties  the  corporation  should  be  at  liberty  to  take 
possession  of  the  railways  of  the  company  and  all  property  neces- 
sary to  be  used  in  connection  therewith  immediately  upon  the 
expiration  of  the  31st  day  of  August,  1921,  pursuant  to  sec.  4,  sub- 
sec. 3,  of  the  Act,  and  also  that  the  corporation  should  be  entitled 
to  credit  against  the  purchase-price,  as  ascertained  in  the  arbitra- 
tion, a further  sum  of  $1,000,000,  being  part  of  the  amount  due  by 
the  company  to  the  city  in  respect  of  percentages.  The  corpora- 
tion duly  paid  the  said  sum  of  $1,000,000  to  the  company  and  the 
said  sum  of  $500,000  into  court,  and  took  possession  of  the  rail- 
ways and  their  property. 

In  an  appeal  in  a previous  case,  Toronto  City  Corporation  v. 
Toronto  Railway  Corporation,  the  Privy  Council  held  ( [1925] 
AjC.  177,  at  p.  193)  that  "the  general  rule  under  which  a pur- 
chaser who  takes  possession  is  charged  with  interest  on  his  pur- 
chase-money from  that  time  until  it  is  paid  is  well  established,” 
and  was  applicable  to  that  case.  Unless,  therefore,  the  payment 
into  court  itself  amounted  to  a payment  to  the  company,  or  unless 
such  payment,  because  of  the  terms  of  the  order,  disentitled  the 
company  to  interest  as  claimed,  this  appeal  must  fail. 

When  the  $500,000  was  paid  into  court,  the  amount  of  the 
purchase-money  had  not  been  ascertained,  and  it  was  possible  that 
the  price  to  be  fixed  by  the  arbitrators  might  be  such  that  the  com- 
pany would  not  became  entitled  to  the  whole  or  any  part  of  it.  At 
this  stage  its  ultimate  ownership  depended  on  the  result  of  the 
arbitration  and  until  that  was  ascertained  the  company  had  no 
right  to  it.  I therefore  think  payment  into  court  was  not  payment 
to  the  company:  Sinclair  v.  Great  Eastern  Railway  Co.,  L.R.  5 

C.P.  391;  Powell  v.  Peel:,  15  A.R.  138;  In  re  Clarke  and  Toronto 
Grey  and  Bruce  Railway  Co.,  18  O.L.R.  628. 

The  next  question  is  whether  the  terms  of  the  order  and  pay- 
ment into  court  in  pursuance  thereof  deprived  the  company  of  its 
right  to  interest. 

Whilst  I doubt  if  the  Court  could,  under  sec.  4,  subsec.  3,  have 
imposed  any  term  prejudicing  that  right,  the  order  does  not  pur- 
port to  do  so,  but  simply  declares  that  the  money  paid  in  to  the 
credit  of  the  parties  is  to  abide  the  event.  Until  the  happening  of 
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the  event,  it  was  not  the  money  of  the  company : Powell  v.  Peck 
(ante).  I therefore  think  the  appeal  fails  and  should  be  dismissed 
with  costs. 

Hodgins,  J.A. : — Action  to  recover  back  the  interest  paid  by  the 
plaintiff  corporation  to  the  defendant  company  on  $500,000  paid 
into  court,  on  the  taking  over  by  the  plaintiff  of  the  defendants 
railway,  to  abide  the  event  of  the  arbitration  then  pending. 

The  Corporation  of  the  City  of  Toronto,  after  the  judgment 
of  the  Judicial  Committee  in  Toronto  City  Corporation  v.  Toronto 
Railway  Co.,  [1925]  A.C.  177,  paid  the  full  amount  of  the  award 
with  interest  thereon.  Before  doing  so,  it  and  the  defendant  com- 
pany came  to  an  arrangement  expressed  as  follows : — 

“With  regard  to  the  sum  of  $500,000  deposited  in  court  pur- 
suant to  the  order  of  Mr.  Justice  Latchford  in  August,  1921,  a 
dispute  has  arisen  between  the  City  of  Toronto  and  the  Toronto 
Railway  Company  as  to  whether  the  city  is  liable  to  pay  the  rail- 
way company  interest  on  said  sum  at  the  rate  of  5 per  cent,  per 
annum  from  the  1st  September,  1921,  or  whether  the  railway  com- 
pany is  entitled  only  to  the  interest  allowed  by  the  court. 

“It  is  agreed  between  the  parties  that  the  city  shall  pay  tenta- 
tively the  full  amount  of  the  award  with  interest  at  the  rate  of  5 
per  cent,  per  annum  to  the  railway  company,  and  withdraw  the 
moneys  in  court  with  acrued  interest  allowed  by  the  court,  with' 
Dut.  prejudice  to  the  contentions  of  the  parties,  and  that  the  city 
shall,  within  60  days,  bring  an  action  against  the  railway  company 
for  a declaration  that  the  city  was  not  liable  on  paying  the  amount 
of  the  award  to  pay  the  railway  company  interest  on  the  said  sum 
of  $500,000  at  the  rate  of  5 per  cent,  per  annum  from  the  1st 
September,  1921,  and  that  the  railway  company  will  repay  to  the 
city  such  amount  as  the  court  shall  order,  and  that  the  railway 
company  and  the  liquidator  thereof  will  hold  in  its  or  his  hands 
sufficient  moneys  to  satisfy  any  judgment  the  court  directs  to  be 
entered  in  said  action.” 

This  action,  which  is  the  one  contemplated  in  that  arrange- 
ment, was  tried  and  dismissed  by  Grant,  J.,  and  the  appeal  is  from 
his  judgment. 

Mr.  Tilley  admitted  that  the  Judicial  Committee  had  in  To- 
ronto City  Corporation  v.  Toronto  Railway  Corporation , [1925] 
A.C.  177,  193,  with  knowledge  of  the  order  of  Latchford,  J.,  of 
the  25th  August,  1921,  applied  to  that  case  the  general  rule  by 
which,  on  possession  of  real  estate  being  taken  by  the  purchaser, 
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he  became  bound  to  pay  interest  on  the  purchase-money  from  that 
date.  He  desired,  however,  to  reserve  the  right  to  contend  before 
them  that  the  rule  was  inapplicable  so  far  as  it  might  be  said  to 
cover  this  particular  payment. 

I think  that,  in  this  Court,  the  right  to  interest  on  the  whole 
purchase-money  is  concluded  by  the  judgment  of  the  Privy  Coun- 
cil. Apart  from  that,  I believe  the  proper  result  is  that  the  plain- 
tiff corporation  must  fail  in  this  appeal. 

The  order  of  Latchford,  J.,  and  its  legal  effect,  the  action  of 
the  parties  at  that  time  and  in  the  situation  as  it  then  existed, 
lead  to  a fairly  plain  conclusion.  The  parties  were  then  at  arms’ 
length,  and  there  were  charges  of  delay  in  bringing  on  the  arbi- 
tration. Under  the  statute  55  Yict.  eh.  99,  sec.  4,  subsec.  3,  pro- 
vision was  made  for  the  taking  of  possession  either  after  or  before 
award.  It  was  evidently  contemplated  by  the  frame  of  the  legis- 
lation that  the  award  should  be  made  within  the  last  year  of  the 
franchise  (subsec.  2),  so  that  when  possession  was  given  full  pay- 
ment could  be  made.  But  the  Act  went  on  to  provide  (subsec.  3) 
that  the  City  of  Toronto  might  take  possession  “of  the  railways 
and  all  the  property  and  effects  . . . necessary  to  be  used  in 

connection  with  the  working  thereof,”  on  payment  into  court  or 
to  the  company  of  “such  sum  of  money  as  a Judge  of  the  High 
Court  of  Justice  may  after  notice  to  the  opposite  party  order  and 
upon  and  subject  and  according  to  such  terms,  stipulations  and 
conditions  as  the  said  Court  shall  by  its  order  direct  and  pre- 
scribe, Provided  always  that  the  rights  of  the  parties  except  so  far 
as  herein  specially  provided  shall  not  be  affected  or  prejudiced 
thereby.” 

I think  this  proviso  means  that  the  rights  of  the  parties,  under 
the  whole  Act  and  the  agreement  which  it  confirmed,  were  not  to 
be  affected  or  prejudiced  except  by  the  provisions  governing  the 
right  to  take  possession  after  the  award  was  made,  but  pending  an 
appeal  therefrom,  or  before  it,  coupled  with  the  terms,  stipulations, 
and  conditions  contained  in  the  court’s  order.  The  amount  ordered 
to  be  paid  would  no  doubt  have  been  much  larger  if  the  amount 
of  the  award  were  known,  but  an  appeal  was  imminent. 

There  were  two  things  which  bulked  rather  large  in  the  evi- 
dence before  the  arbitrators  and  in  the  argument  of  the  original 
appeal  in  this  Court,  and  which,  no  doubt,  were  in  the  minds  of 
the  parties  when  the  order  was  made;  one  was  that  the  arbitrators 
had  to  determine  what  was  “necessary  to  be  used  in  connection 
with  the  working  of  the  railway.”  (See  [1925]  A.C.  at  p.  194). 
This  is  all  that  the  city  was  given  permission  to  take  possession 
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of  by  the  order  of  Latchford,  J.  The  other  was  that  the  street 
railway  system  and  its  equipment  were  said  to  be  worn  out  or  obso- 
lete, while  the  value  of  what  was  to  be  taken  over  and  paid  for  was 
to  be  measured  by  the  standard  of  a modern  street  railway  system 
of  the  first  class.  This  might  have  the  effect  of  eliminating  many 
of  the  assets  or  heavily  depreciating  their  value.  Whether  there 
was  any  fear  or  expectation,  due  to  either  of  these  matters,  that 
the  award  would  fall  short  of  $2,500,000,  it  is  impossible  to  say. 
But  when  the  order  was  made  harmony  did  not  exist.  The  amounts 
fixed  by  Latchford,  J.,  were  paid,  and  the  city,  thus  becoming 
entitled  to  take  possession,  did  so.  The  general  rule  applied  by 
the  Judicial  Committee  gave  the  railway  company  a right  to 
interest  on  the  whole  purchase-money  and  entitled  the  city  to  all 
the  profits  of  the  system. 

The  $500,000  was  directed  by  the  order  to  be  paid,  not  to  the 
railway  company,  as  was  the  $1,000,000,  but  into  court,  “to  abide 
the  event  of  the  arbitration  pending  between  the  parties/’  What 
was  there  in  this  which  excepted  interest  on  this  sum  from 
the  general  rule.  The  purchase-money  was  in  process  of  being 
ascertained,  and  till  that  was  done  no  interest  was  payable,  but  it 
was  nevertheless  accruing  due.  To  abide  the  event  of  the  arbitra- 
tion— unless  there  was  a real  doubt  as  to  whether  the  award  would 
reach  beyond  $2,500,000  (which  doubt,  I think,  did  not  exist)  — 
was  only  to  provide  that  the  $500,000  should  not  be  paid  till  all 
became  payable.  It  was  not  paid  into  court,  as  purchase-money 
usually  is,  to  await  the  showing  of  a good  title  in  the  vendor,  or 
because  there  was  any  doubt  as  to  the  parties  carrying  out  the  con- 
tract. Nor  was  it  appropriated  as  a payment  on  the  purchase- 
money,  lying  idle,  in  order  to  demonstrate  the  readiness  and  wil- 
lingness of  the  purchaser  to  do  his  part  when  required,  and  so  stop 
the  running  of  interest  on  it,  as  in  Kershaw  v.  Kershaw  (1869), 
L.R.  9 Eq.  56;  In  re  Monckton  and  Gilzean  (1884),  27  Ch.  D. 
555;  Re  Golds’  and  Norton’s  Contract  (1885),  52  L.T.R.  321;  and 
other  cases.  It  was  for  some  reason  put  aside  “to  await  the  event 
of  the  arbitration,”  instead  of  being  paid  over,  as  it  might  have 
been,  under  the  statute,  to  the  vendor.  It  may  be  noted  that  the 
railway  company  was  anxious  to  get  $725,000  in  cash  to  meet 
pressing  obligations,  and  that  the  $1,000,000  directed  to  be  paid 
to  it  more  than  covered  that  amount.  The  city  council,  on  the 
$500,000  being  paid  in,  was  desirous  of  having  it  invested,  and 
authorised  the  City  Solicitor  and  Commissioner  of  Finance  to  do 
so.  Had  it  been  paid  over  to  the  vendor,  interest  would  have 
ceased  upon  it,  but  when  paid  in  it  was,  in  the  language  of  Sir  J. 
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Wigram,  V.-C.,  in  Humphries  v.  Horne  (1844),  3 Hare  276,  “the 
price  of  possession,”  and  was  withheld  from  the  vendor,  to  remain 
in  the  hands  of  the  court  without  appropriation  to  the  purchase- 
money  until  the  award  was  made.  While  there  it  earned  interest. 
And,  by  the  proviso  of  the  statute,  its  payment  into  court  was  not 
to  affect  or  prejudice  the  rights  of  either  party,  which  therefore 
remained  as  they  were,  unaffected  by  the  situation  of  this  particular 
sum  and  still  governed  as  to  it  by  the  general  right  which  attadhed 
on  the  taking  of  possession. 

The  position  of  money  paid  as  a deposit  on  a sale  depends  upon 
the  contract  between  the  parties,  but  also  upon  the  person  to  whom 
it  has  been  paid  and  the  reason  for  its  payment.  If  paid  to  the 
vendor  or  to  his  agent,  it  will  be  treated,  on  the  completion  of  the 
contract,  as  a payment  on  account.  The  purchaser  will  be  entitled 
to  a lien  upon  the  property  for  it,  if  the  sale  goes  off  by  a failure 
to  complete,  not  caused  by  him.  If  paid  to  a stakeholder,  it  will 
be  held  for  both  parties:  Edgell  v.  Day  (1865),  L.R.  1 C.P.  80. 
If  paid  into  court,  it  is  not  a payment  to  the  vendor : Duval  v. 

Mount  (1847),  35  Leg.  Ohs.  260,  cited  by  Wood,  V.-C.,  in  Bebb 
v.  Bunny  (1854),  1 K.  & J.  216)  ; but  is  considered  as  being  there 
as  the  fund  of  the  parties  ( De  Visme  v.  De  Visme  (1849),  1 Mac. 
& G.  336,  354;  Burroughs  v.  Oakley  (1815),  1 Mer.  52),  including 
in  this  case  the  bondholders  of  the  railway  company,  who  had 
obtained  a stop-order  on  this  fund  after  its  payment  in.  Money 
paid  as  a deposit  must  be  paid  on  some  terms,  express  or  implied, 
and  these  terms  are,  here,  that  it  is  to  abide  the  event  of  the  arbi- 
tration: see  Howe  v.  Smith  (1884),  27  Ch.  D.  89 ; Hall  v.  Burnell „ 
[1911]  2 Ch.  551;  Pryse  y.  Cambrian  Railway  Co.  (1867),  L.R.  2 
Ch.  444.  The  Court  cannot  be  considered  as  a stakeholder,  for  it 
held  the  money  in  this  case  upon  an  express  term  which  it  had  the 
right  to  impose. 

It  was  urged  that  the  city,  having  paid  this  money  into  court 
pursuant  to  the  order,  and  having  requested  the  railway  company 
to  agree  to  its  investment  in  interest-bearing  securities,  should  not 
be  required  to  pay  on  it,  as  part  of  the  purchase-money,  more  than 
what  was  allowed,  namely,  2 per  cent.  This  is  quite  contrary  to 
what  was  decided  in  A eland  v.  Gaisford  (1816),  2 Madd.  28; 
Roberts  v.  Massey  (1807),  13  Yes.  Jr.  561.  The  vendors  were, 
no  doubt,  wise  in  taking  no  step  toward  agreeing  to  this  proposal, 
as  it  would  perhaps  have  strengthened  the  purchaser's  position  in 
this  case. 

I agree  with  the  judgment  of  the  learned  Judge  below,  and 
would  dismiss  the  appeal  with  costs. 
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Ferguson,  J.A. : — Appeal  by  the  City  of  Toronto  from  a judg- 
men  of  Grant,  J.,  dismissing  an  action  to  recover  interest  on 
$500,000  paid  into  court  under  the  order  of  Latchford,  J.,  as  a 
term  of  the  city  being  given  possession  of  the  Toronto  Railway 
property  without  payment  of  the  purchase-price. 

The  facts  are  fully  stated  in  the  judgment  appealed  from. 

As  I read  the  authorities  collected  in  Williams  on  Vendor  and 
Purchaser,  3rd  ed.  (1923),  vol.  1,  pp.  46  and  47,  equity  deems 
lands  agreed  to  be  sold  to  be  the  property  of  the  purchaser  from  the 
making  of  the  contract,  and  also  deems  that  thereafter  the  ven- 
dor’s rights  in  respect  of  the  property  are  limited  to  retaining  the 
rents  and  profits  up  to  the  date  named  for  closing  and  to  a lien 
upon  the  property  for  unpaid  purchase-money,  which  lien  he  may 
enforce  by  withholding  possession  and  conveyance  until  the  pur- 
chase-money is  tendered  or  paid.  In  other  words,  from  and  after 
the  date  fixed  for  closing,  the  rents  and  profits  as  well  as  the 
property,  in  the  eyes  of  equity,  belong  to  the  purchaser,  and  from 
and  after  that  date  the  purchase-money  is  payable  as  well  as  owing, 
so  that,  instead  of  the  rents  of  the  property,  the  vendor  is  there- 
after to  receive  interest  on  the  purchase-price.  These  primd  facie 
rights  of  vendor  and  purchaser  may,  of  course,  be  varied  by  con- 
tract or  conduct,  and  the  question  arises : Have  the  parties  by  their 
conduct  or  actions  varied  or  modified  these  rights  and  remedies  ? 

The  city,  by  its  notice  to  treat,  fixed  a date  on  which  it  would 
tak£  over  the  property ; and,  as  I interpret  the  authorities,  the  city 
was,  on  and  after  that  date,  entitled  to  possession,  and  in  default 
of  obtaining  possession  to  an  account  of  the  rents  and  profits;  on 
the  other  hand,  the  purchase-money  was  due  as  well  as  owing  to 
the  railway  company  unless  the  contract  authorised  a Judge  of  the 
Supreme  Court  to  change,  vary,  or  modify  these  rights. 

The  wording  of  the  contract  makes  it  plain  that  all  parties 
thereto  hoped  that  the  purchase-price  would  be  fixed  within  the 
year  which  was  to  elapse  between  giving  the  notice  to  treat  and 
the  taking  over  of  the  property,  yet  they  were  fully  alive  to  the  fact 
that  what  they  hoped  for  might  not  happen,  and  so  by  their  con- 
tract provided  for  the  event  which  did  happen,  by  agreeing  that 
if  the  purchase-price  was  not  fixed  on  the  date  named  for  the  city 
taking  over,  then  the  company  lienholder’s  right  to  withhold  posses- 
sion might  he  modified  or  abrogated  by  a Judge  of  the  Supreme 
Court  on  terms. 

The  arbitration  not  having  been  completed  at  the  time  fixed 
for  the  city  taking  over  the  railway  company’s  property,  the  city 
applied  to  Mr.  Justice  Latchford  (now  Chief  Justice)  for  posses- 
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sion  on 'terms,  and  the  learned  Judge  ordered  that  $2,000,000  of 
money  should  be  paid  to  the  railway  company  on  account  of  pur- 
chase-money, and  that  $500,000  should  be  paid  into  court  to  abide 
the  event. 

As  I read  the  contract  and  the  order,  it  was  not  intended  by 
the  contract  to  empower  the  learned  Judge,  and  I think  the  learned 
Judge  did  not  by  his  order  intend,  to  change  the  contractual 
rights  of  the  parties  in  reference  to  the  date  on  which  the  pur- 
chase-money was  payable,  and  it  seems  to  follow  that,  unless  the 
railway  company  received  the  purchase-money  in  whole  or  in  part, 
it  was,  under  the  contract  of  purchase  and  sale,  entitled  to  receive 
interest  on  the  unpaid  purchase-money  from  the  date  fixed  for 
closing ; and,  therefore,  that  what  we  are  called  upon  to  determine 
is  narrowed  to  a consideration  of  whether  or  not  the  payment  into 
court  was,  by  the  contract  or  by  the  order,  made  as  a payment  of 
purchase-money,  or  made  as  an  appropriation  of  purchase-money. 

The  authorities  shew,  that  if  the  vendor  is,  at  the  time  fixed 
for  closing,  unable  to  close,  the  purchaser  may  stop  the  running  of 
interest  by  paying  or  by  appropriating  the  purchase-money  to  the 
account  of  the  vendor. 

It  seems  to  me  that  the  fact  that  the  $500,000  was  paid  into 
court,  rather  than  to  the  vendor,  indicates  that,  at  the  date  of  the 
order,  the  city  was  not  prepared  to  concede  that  the  purchase- 
money  would  equal  or  exceed  $2,500,000,  or  admit  that  such  sum 
was  owing  and  would  in  the  future  become  payable  to  the  railway 
company ; and  I think  the  meaning  and  effect  of  the  order  was  that 
the  $500,000  was  to  be  placed  in  the  custody  of  the  court  to  be  dealt 
with  by  further  order  of  the  court,  after  the  court  had  been  informed 
as  to  the  result  of  the  arbitration;  and  for  these  reasons  I would 
dismiss  the  appeal  with  costs. 

Smith,  J.A. : — The  defendant  company  was  incorporated  by 
the  Ontario  statute  55  Viet.  ch.  99,  to  acquire  and  take  over  an 
agreement  made  by  certain  persons  with  the  City  of  Toronto  for 
the  purchase  by  them  from  the  city  of  the  Toronto  Street  Railway 
and  for  the  operation  of  the  same.  Section  4 of  the  Act  makes 
provision  for  the  city,  on  notice,  taking  over  the  railway  at  the 
end  of  the  stated  period  of  20  years  and  arbitrating  as  to  the  price. 
The  city  did  give  notice,  but  the  arbitrators’  award  had  not  been 
made  at  the  end  of  the  term,  and  the  city  desired  to  take  possession 
pursuant  to  the  terms  of  subsec.  3 of  sec.  4,  which  provides  that 
in  such  case  the  city  may  take  possession  “upon  paying  into  court 
or  to  the  purchasers  or  company,  as  the  case  may  be,  such  sum  of 
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money  as  a Judge  of  the  High  Court  of  Justice  may  after  notice 
to  the  opposite  party  order  and  upon  and  subject  and  according  to 
such  terms,  stipulations  and  conditions  as  the  said  'Court  shall  by 
its  order  direct  and  prescribe,  Provided  always  that  the  rights 
of  the  parties  except  in  so  far  as  herein  specially  provided  shall  not 
be  affected  or  prejudiced  thereby.” 

On  the  25th  August,  1921,  an  order  was  made  on  the  applica- 
tion of  the  city,  under  this  subsection,  granting  permission  to  take 
possession,  upon  paying  the  company  $1,000,000  and  upon  paying 
into  court  to  the  credit  of  this  matter  $500,000,  “to  abide  the 
event  of  the  arbitrators*  finding.** 

The  order  further  directed  that  the  city  should  be  entitled  to 
credit  on  the  purchase-price  for  $1,000,000,  part  of  the  amount 
then  owing  by  the  company  to  the  city  for  percentages  under  their 
franchise  agreement. 

The  arbitration  proceedings  were  protracted,  an  appeal  from 
the  award  having  gone  to  the  Privy  Council ; but  resulted  in  an 
award  of  about  $11,000,000.  The  $500,000  remained  in  court, 
where  it  earned  no  interest  for  the  first  6 months  and  only  2 per 
cent,  for  the  balance  of  the  time.  The  company  claimed  interest 
at  5 per  cent,  on  the  whole  amount  of  the  award,  less  the  $1,000,000 
cash  paid  over  under  the  order,  and  the  $1,000,000  directed  to  be 
credited.  The  city  objected  that  it  was  not  liable  to  pay  interest 
on  the  $500,000  paid  into  court  pursuant  to  the  order,  and  an 
agreement  was  made  by  which  the  city  paid  over  the  balance  of  the 
award  over  the  $2,000,000  with  interest  on  such  balance,  includ- 
ing the  $500,000  paid  into  court,  upon  terms  that  the  right  of  the 
company  to  interest  should  be  determined  by  these  proceedings. 

In  the  judgment  of  the  Privy  Council  on  the  appeal  from  the 
award,  Toronto  City  Corporation  v.  Toronto  Railway  Corporation , 
[1925]  A.C.  at  p.  193,  it  was  stated  that  the  principle  of  the  rule 
under  which  a purchaser  who  takes  possession  is  charged  with 
interest  was  applicable.  This,  I think,  amounts  only  to  ia  state- 
ment tha/t  the  principal  is  to  be  applied  to  such  portion  of  the  pur- 
chase-money as  had  not  been  paid  over,  and  leaves  entirely  open 
the  question  whether  or  not  this  $500,000  paid  into  court  is  to  be 
regarded  as  purchase-money  paid  over  by  the  city  at  the  time  of 
payment  into  court,  on  which  no  interest  is  chargeable  against  the 
city. 

Mr.  Tilley  contends  that,  as  the  question  of  interest  was  not 
actually  before  their  Lordships  for  decision,  lie  is  not  in  strictness 
bound  by  the  expression  of  opinion  in  the  judgment  referred  to, 
but  admits  that  he  cannot  hope  to  have  this  Court  disregard  it. 
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I therefore  confine  myself  to  the  question  whether  or  not  the 
$500,000  is  to  be  regarded  as  having  been  paid  over. 

Mr.  Tilley’s  first  contention  is  that  the  $500,000  must  be  taken 
as  part  of  the  purchase-money,  and,  the  court  having  ordered  the 
city  to  pay  it  into  court  to  abide  the  event,  it  then  became  the 
property  of  the  party  who  might  be  proved  by  the  result  of  the 
award  to  be  entitled  to  it;  that  is,  in  the  event  that  happened,  the 
company;  with  the  result  that  the  city  would  not  be  liable  for 
interest  and  the  company  would  be  entitled  to  what  its  property 
earned. 

Sinclair  v.  Great  Eastern  Bailway  Co L.R.  5 C.P.  391,  and 
Powell  v.  Peck,  15  A.R.  138,  are  authorities  for  the  proposition 
that  where  a litigant  pays  money  into  court  for  some  purpose  of 
his  own  (in  these  cases  as  security  during  delay),  the  money  still 
belongs  to  the  party  so  paying  in,  and  is  not  available  to  the  other 
party,  and  therefore  the  party  paying  in  is  not  relieved  by  such 
payment  into  court  from  paying  interest.  The  circumstances  here 
are  different,  and  I think  it  is  possible  to  distinguish  this  case  from 
those.  In  re  Clarke  and  Toronto  Grey  and  Bruce  Railway  Co.,  18 
O.L.R.  628,  comes,  I think,  nearer  to  the  present  case  in  principle, 
and  it  seems  to  me  that  the  reasoning  of  the  learned  Chief  Justice 
of  the  Common  Pleas  in  that  case  is  applicable  to  this  one,  looking 
at  the  matter  simply  from  the  point  of  view  of  the  city  having 
obtained  an  order  from  the  court  for  payment  of  this  amount  into 
court  to  abide  the  event.  The  city’s  attitude  must,  I think,  be 
taken  to  have  been  that  it  did  not  admit  that  this  $500,000  would 
ultimately  belong  to  the  company,  but  contested  the  company’s 
right  to  it  and  retained  a control  over  it,  merely  placing  it  in  court 
as  security  to  abide  the  event,  without  making  it  in  any  way  avail- 
able to  the  company. 

Mr.  Tilley  rests  his  case  on  the  further  ground  that  the  pro- 
visions of  subsec.  3,  mentioned  above,  constitute  terms  of  an  agree- 
ment between  the  city  and  the  company,  and  that  the  order  direct- 
ing payment  into  court  only  fills  in  and  makes  definite,  in  the  stipu- 
lated manner,  what  was  left  indefinite  in  the  subsection  itself.  We 
are  therefore  not  to  treat  this  money  as  having  been  paid  into  court 
by  the  city  on  its  application  as  security  in  order  to  get  possession, 
but  as  having  been  paid  pursuant  to  the  agreement  between  the 
parties  as  set  out  in  the  subsection  and  the  order  combined.  In 
other  words,  we  are  to  regard  the  matter  as  if  the  moneys  were 
placed  on  deposit  in  court  in  pursuance  of  an  agreement  between 
the  parties  to  place  them  there,  without  any  intervention  of  the 
Court  or  Judge,  pending  a decision  by  the  arbitrators  as  to  the  real 
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ownership.  It  is  argued  from  this  that  the  amount  so  paid  in 
was  by  the  agreement  to  be  regarded  as  part  of  the  purchase-money 
if  the  award  should  exceed  the  amount  already  received  by  the 
company,  and  that,  in  the  event,  the  ownership  of  the  whole 
amount  turned  out  to  be  in  the  company,  and  the  whole  $500,000 
was  purchase-money  paid  over  in  the  manner  the  parties  had 
agreed  on.  Having  given  this  argument  a good  deal  of  considera- 
tion, I have  concluded  that  it  cannot  prevail. 

Purchase-money  ordinarily  bears  interest  from  the  taking  of 
possession,  but  where  it  cannot  be  paid  over  safely  by  the  purchaser 
owing  to  some  fault  of  the  vendor,  he  may  appropriate  the  money 
so  as  to  relieve  himself  of  liability  to  pay  interest  on  it  and  restrict 
the  vendor  to  the  interest  that  it  earns  while  so  appropriated. 
Nothing  of  that  nature  arises  here.  The  parties  may  of  course 
agree  that  pending  the  happening  of  some  event  the  purchase- 
money  shall  be  appropriated  in  such  a way  as  to  relieve  the  pur- 
chaser from  paying  interest  and  give  the  vendor  only  the  interest 
earned  by  the  money  while  deposited  as  agreed,  but  to  take  the 
case  out  of  the  ordinary  rule  as  to  interest,  I think  it  would  have 
to  appear  quite  definitely  from  the  fair  construction  of  the  lan- 
guage used  that  such  was  the  agreement  between  the  parties.  The 
language  of  the  subsection  and  the  order,  read  together,  as  it  is 
contended  they  should  be,  does  not  go  this  length.  At  most  it 
amounts  to  an  agreement  that  pending  the  award  this  part  of  the 
purchase-money  should  remain  in  court.  There  is  no  mention  of 
interest.  I think  it  would  be  a fair  deduction  from  such  an  agree- 
ment that  the  money  was  being  so  placed  as  security  to  the  vendor 
to  that  extent. 

As  to  the  reasonable  proposition  made  by  the  city  that  these 
moneys  should  be  taken  out  of  court  by  consent  and  invested  in 
safe  securities  available  at  a much  higher  rate  than  the  court 
allowance,  I think  that  the  company  was  not  bound  to  consent 
and  cannot  be  deprived  of  interest  on  that  ground. 

I agree  that  the  appeal  should  be  dismissed  with  costs. 

Magee,  J. A. : — The  city  sues  to  recover  back  money  which  it 
considers  overpaid  to  the  railway  company  as  interest  on  the  pur- 
chase of  the  railway  company’s  property,  but,  by  arrangement  at 
the  time  of  the  payment,  the  action  is  to  be  disposed  of  as  if 
merely  the  city’s  original  liability  to  pay  were  involved. 

The  question  raised  is  a peculiar  one,  and  it  is  difficult  to  say 
what  principle  is  to  apply.  Analogies  while  useful  are  proverbially 
dangerous.  In  1891  the  city  and  the  then  purchasers. of  the  street 
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railway  had  agreed  that  the  city  would  have  the  right  to  buy  in 
1921,  on  giving  a year’s  notice,  and  the  mode  of  settling  the  price 
by  arbitration  was  arranged,  but  the  agreement  intended  to  create 
rights  which  the  city  could  not  grant,  and  it  was  necessary  to  apply 
to  the  Legislature  to  make  it  valid,  and  both  sides  agreed  to  further 
the  application. 

The  Act  of  1892,  then  obtained,  added  some  details  to  be 
observed  in  settling  the  price,  and  also  added  the  clause  which  has 
given  rise  to  this  action  and  which  provided  for  the  city  obtaining 
possession.  These  clauses  in  the  Act  were  doubtless  arrived  at  by 
consent  of  the  two  parties,  but  they  may  have  been  imposed  by  the 
Legislature  as  fair  provisions  which  the  parties  would  have  to  be 
bound  by  as  a condition  of  getting  the  increased  powers.  But  even 
a special  Act  of  the  Legislature  is  not  a contract.  We  thus  have 
the  transaction  governed  partly  by  agreement  and  partly  by  statute, 
and  not  wholly  by  either.  Nor  is  it  a case  of  involuntary  expropri- 
ation, to  which  decisions  as  to  interest  payable  by  railway  companies 
to  landowners  might  apply.  Neither  is  it  a purchase  in  which 
only  real  property  or  only  personal  property  was  involved.  There 
were  properties  of  both  sorts  and  of  each  to  an  amount  far  beyond 
the  $500,000,  on  which  the  interest  here  in  question  might  accrue. 
Neither  is  it  a case  of  tender  by  a purchaser  and  refusal  by  a 
vendor,  with  consequent  setting  aside  of  the  amount  tendered.  Nor 
is  it  like  a plea  of  payment  into  court.  This  particular  sum  is  not 
dealt  with  in  the  general  pronouncement  of  the  Judicial  Committee 
of  the  Privy  Council  on  the  double  appeal  from  the  award  of  the 
arbitrators.  It  stands  by  itself  for  the  court  to  consider  upon  the 
agreement  of  1891  and  the  statute  of  1892. 

The  agreement  of  1891,  in  clause  7 of  the  conditions  of  sale, 
provided  that  at  the  termination  of  the  contract  the  city  might 
take  over  the  property  at  a value  to  be  determined  by  arbitration. 
The  statute,  in  sec.  4,  required  the  city  to  give  at  least  12  months’ 
notice  of  its  intention  to  take  over,  and  provided  that  the  arbitra- 
tion might  at  once  proceed,  but  if  from  any  cause  the  award  should 
not  be  made  before  the  time  for  taking  over,  or  if  either  party  should 
be  dissatisfied  with  the  award,  the  city  might  nevertheless  take  pos- 
session, on  paying  into  court  either  the  amount  of  the  award  if  made, 
or  if  not  made  on  paying  into  court  or  to  the  purchasers,  of  1891  or 
their  company,  as  the  case  might  be,  such  sum  as  a Judge  of  the 
High  Court  might  order,  and  upon  and  according  to  such  terms, 
stipulations,  and  conditions  as  the  court  might  prescribe,  provided 
always  that  the  rights  of  the  parties  should  not  be  affected  or  pre- 
judiced thereby. 
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The  question  here  turns  really  upon  the  nature  of  that  pay- 
ment so  to  be  made.  Was  it  to  be  a payment  or  a mere  deposit  as 
a security?  No  provision  was  made  for  giving  security  instead 
of  payment.  In  my  opinion  it  was  to  be  a payment  on  the  pur- 
chase-money, and,  being  paid  by  the  city  in  accordance  with  the 
terms  of  its  bargain,  the  city,  having  made  the  payment,  should 
not  be  asked  to  pay  it  over  again  or  to  pay  a different  sum  instead. 
The  true  test  here,  in  my  opinion,  is  this.  Could  the  city  have  been 
sued  by  the  company  for  the  $500,000,  having  paid  it  into  court? 
Would  it  not  have  been  a good  plea  that,  as  provided  by  the  statute, 
they  had  paid  that  sum  into  court  under  the  order  of  a Judge  ? It 
is  to  be  remembered  that  the  real  reason  for  payment  into  court 
was  not  that  the  city  was  contending  that  the  property  was  not 
worth  $1,500,000,  but  in  all  probability  was  that  the  question  of 
possible  incumbrances  and  mortgage  bondholders  had  to  be  borne 
in  mind  by  the  Judge  making  the  order.  It  was  one  of  the  courses 
which  the  company  had  agreed  to,  or  which  at  least  the  Legislature 
had  directed,  and  the  payment  into  court,  not  perhaps  in  the 
ultimate  facts  absolutely  necessary,  but  at  least  proper,  was  really 
ordered  and  made  not  in  view  of  anything  the  city  had  done  or  was 
doing  or  any  contention  it  was  making,  but  in  view  of  the  com- 
pany’s own  position  as  vendor.  But,  whatever  was  the  reason,  it  was 
part  of  the  bargain  that  part  of  the  purchase-money  might  be  paid 
into  court,  and,  being  paid  in  accordance  with  the  bargain,  the 
city  should  not  he  called  upon  to  raise  the  sum  twice  and  then 
get  it  back  out  of  court.  Yet  that  is  the  effect  of  the  company’s 
contention  now.  The  award  was  roughly  $11,000,000.  Suppose 
it  had  been  made  before  the  company’s  franchise  terminated, 
and  suppose  both  sides  appealed  as  they  did,  and  assume  that 
instead  of  being  ordered  to  pay  into  court  $500,000  the  order 
had  been  to  pay  'the  whole  $11,000,000  into  court,  could  it  be 
contended  that  if  the  award  had  been  merely  confirmed  in 
the  Privy  Council  the  company  could  next  day  have  sued  for 
$11,000,000  and  compelled  the  city  to  finance  that  amount,  and, 
then,  having  paid  it,  apply  to  get  out  of  court  the  amount  paid 
in?  The  plain  answer  of  the  city,  and  as  it  seems  to  me  a good 
plea,  would  be,  “We  have  already  paid  it  in  and  it  is  waiting 
for  you  and  we  have  no  control  over  it.”  If  it  was  a payment 
of  its  debt  in  the  way  in  which  payment  was  called  for,  then 
the  city  should  not  be  called  upon  to  pay  interest  after  pay- 
ment. Both  parties  were  quite  aware  when  the  order  was  made 
that  there  would  he  some  loss  of  interest,  hut  such  was  the 
bargain,  and  while  the  city  was  entering  into  possession  of  a 
going  concern,  the  company  was  also  getting  paid  for  a very 
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large  amount  of  property  on  the  basis  of  a going  concern,  which 
it  might  have  had  to  dispose  of  to  others  for  very  much  less. 
What  was  done  was  all  part  of  the  bargain,  and,  in  my  opinion, 
the  company  must  be  satisfied  with  the  interest  allowed  on  the 
$500,000  by  the  court  while  in  court,  and  must  take  that  as  really 
a payment  of  an  instalment  of  the  price. 

I would  allow  the  appeal  with  costs. 


Magee,  J.A. 


Appeal  dismissed  (Magee,  J.A.,  dissenting.) 
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Re  Dominion  Shipbuilding  and  Repair  Co.  Ltd. 

Bankruptcy  — Insolvent  Company  — Authorised  Assignment  — Order 
Allowing  Insolvent  Estate  to  be  Administered  under  Dominion 
Winding-up  Act — Order  Made  on  ex  Parte  Application  of  Trustee 
— Jurisdiction  of  Judge  of  Supreme  Court  not  Specially  Desig- 
nated— Bankruptcy  Act,  sec.  64  (3)  (12  & 13  Geo.  V.  ch.  8,  sec.  9) 
— Confirming  Order — Motion  to  Rescind  Orders — Time  for  Moving — 
— Supreme  Court  Rule  211 — Bankruptcy  Rule  152— -Extension  of 
Time — Bankruptcy  Act,  sec.  68  (5) — Merits — Ordinary  Creditor — 
Whether  Entitled  to  Notice  — Bankruptcy  Act,  sec.  2(o)  (10  & 

11  Geo.  V.  ch.  34,  sec.  2) — Status  of  Trustee — Bankruptcy  Rule 
13 — Ultra  Vires — Priority  of  Crown  under  Winding-up  Act — 
Equality  of  Claimants  under  Bankruptcy  Act — Discretion — Sec.  86 
of  Act. 

The  designation  by  the  Minister  of  Justice  or  by  the  Chief  Justice  of 
Ontario  of  a Judge  to  exercise  jurisdiction  in  Bankruptcy  has  not 
the  effect  of  depriving  any  other  Judge  of  the  Supreme  Court  of 
Ontario  of  the  power  to  exercise  such  jurisdiction:  sec.  64  (3)  of 
the  Bankruptcy  Act,  as  enacted  in  1922  by  12  & 13  Geo.  V.  ch.  8, 
sec.  9. 

The  Bankruptcy  Act  came  into  force  on  the  1st  July,  1920.  The  above 
named  company  made  an  authorised  assignment  on  the  31st  July, 
1920.  On  the  3rd  August.  1920,  an  order  was  made  by  Sutherland, 
J.,  on  the  ex  parte  application  of  the  authorised  trustee,  granting 
leave  to  have  the  insolvent  estate  administered  under  the  provisions 
of  the  Dominion  Winding-up  Act,  R.S.C.  1906,  ch.  144.  This 
order  was  confirmed  by  an  order  of  Orde,  J..  made  on  the  20th 
August,  1920,  after  he  had  been  designated  as  the  Judge  in  Bank- 
ruptcy. A creditor  of  the  insolvent  company,  several  years  after 
the  making  of  the  orders  and  after  the  bankrupt  estate  had  been 
to  a large  extent  administered,  moved  to  rescind  the  orders: — 

Held,  that  the  applicant,  having  proved  its  claim  in  the  winding-up 
proceedings,  must  be  deemed  to  have  had  notice  of  the  order  under 
which  those  proceedings  were  being  carried  on,  although  it  may 
not  have  had  notice  of  the  legal  consequences  of  the  order;  and,  not 
having  moved  to  rescind  within  the  time  allowed  by  Supreme 
Court  Rule  217  (made  applicable  by  Bankruptcy  Rule  152),  was 
too  late 

The  Court  in  Bankruptcy  has,  under  sec.  68(5)  of  the  Bankruptcy  Act, 
power  to  extend  the  time  for  moving,  but  will  not  do  so  unless  the 
merits  of  the  case  are  such  as  to  warrant  the  exercise  of  the  power. 

And  held r that  the  applicant,  being  an  ordinary  creditor,  was  not 
entitled  to  notice  of  the  trustee’s  application  and  could  not  rely 
upon  the  fact  that  notice  was  not  given  to  some  other  person  as  a 
reason  for  invalidating  the  orders. 

Section  2(o)  of  the  Bankruptcy  Act,  as  enacted  by  10  & 11  Geo.  V.  ch. 
34,  sec.  2,  does  not  limit  the  right  to  obtain  leave  to  proceed  under 
the  Winding-up  Act  to  creditors  or  any  other  class  of  persons;  and 
there  was  no  reason  why  the  orders  should  not  have  been  made  on 
the  application  of  the  trustee. 

Bankruntcy  Rule  13,  having  been  declared  ultra  vires,  in  Re  Canadian 
Western  Steel  Corporation  Ltd.  (1922).  51  O.L.R.  615,  2 C.B.R.  494, 
the  application  should  be  dealt  with  as  if  that  Rule  had  no  existence. 
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Held , also,  that  the  estate  could  not,  after  it  had  been  to  a great  extent 
administered  under  the  Winding-up  Act,  properly  be  withdrawn 
from  the  operation  of  that  Act,  merely  because  the  Crown,  having  a 
large  claim  against  the  estate,  had  rights  under  that  Act  which  it 
would  not  have  in  Bankruptcy. 

There  is  nothing  in  the  Bankruptcy  Act  or  Rules  conferring  upon  the 
Court  a discretion  to  remove  a case  from  the  operation  of  the 
Winding-up  Act  when  leave  to  proceed  under  it  has  once  been 
validly  given. 

The  application  of  the  creditor  was,  therefore,  refused. 


Motion  by  the  James  Morrison  Brass  Manufacturing  Com- 
pany, a creditor  of  the  insolvent  company,  to  set  aside  an  order 
made  by  Sutherland,  J.,  dated  the  3rd  August,  1920,  and  an 
order  made  by  Orde,  J.,  dated  the  20th  August,  1920,  and  for  an 
order  removing  the  administration  of  the  insolvent  company’s 
assets  and  the  distribution  thereof  from  the  jurisdiction  exercised 
under  the  Dominion  Winding-up  Act  to  that  exercised  under 
the  Bankruptcy  Act. 


April  30.  The  motion  was  heard  by  Fisher,  J.,  sitting  in 
Bankruptcy. 

R.  S.  Robertson , K.C.,  for  the  applicant-company. 

J.  W.  Bain , K.C.,  and  M.  L.  Gordm , for  111 1 Dominion 
Government. 

A.  C.  McMaster , K.C.,  for  Osier  Wade,  the  liquidator  appointed 
under  the  Winding-up  Act. 

May  13.  Fisher,  J. : — The  reasons  given  by  counsel  represent- 
ing the  moving  creditor  are:  (a)  that  the  orders  were  made  ex 
parte  and  without  jurisdiction;  and  (b)  that  the  Crown,  in 
right  of  the  Dominion,  having  filed  a claim  for  $700,000  for 
damages  for  breach  of  contract  against  the  insolvent  company, 
is  entitled  under  the  Winding-up  Act  to  priority  over  the  general 
creditors,  whereas  under  the  Bankruptcy  Act  the  Crown  ranks 
pari  passu  with  the  unsecured  creditors. 

The  company  made  an  authorised  assignment  to  Osier  Wade 
on  the  31st  July,  1920.  On  the  3rd  August,  1920,  the  authorised 
trustee  obtained  from  Sutherland,  J.,  an  order  granting  leave  to 
have  the  insolvent  estate  administered  under  the  provisions  of 
the  Winding-up  Act.  Under  the  order,  Mr.  Wade  was  appointed 
interim  liquidator,  and  subsequently  was  made  permanent 
liquidator. 

The  Bankruptcy  Act  had  only  come  into  force  on  the  1st 
July,  1920,  and  no  Judge  of  the  Supreme  Court  had  been  desig- 
nated as  a Bankruptcy  Judge  at  the  time  Sutherland,  J.,  made 
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the  order.  Mr.  Justice  Orde  was  subsequently  designated  as  a 
Judge  in  Bankruptcy  under  sec.  64  (3)  of  the  Bankruptcy  Act. 
During  long  vacation,  the  interim  liquidator  applied  to  Orde, 
J.,  and  obtained  from  him  an  order  similar  to  that  made  by 
Sutherland,  J.  Paragraph  1 of  the  order  of  Orde,  J.,  reads : — 

“It  is  ordered  and  declared  that  the  Winding-up  Act,  ch.  144, 
Revised  Statutes  of  Canada,  1906,  shall  apply  and  extend  to  the 
said  Dominion  Shipbuilding  and  Repair  Company  Limited,  and 
that  the  assignment  in  bankruptcy  herein  and  all  the  proceedings 
had  and  taken  under  the  said  Winding-up  Act,  pursuant  to  the 
order  of  the  Honourable  Mr.  Justice  Sutherland,  made  herein 
on  the  3rd  day  of  August,  1920,  be  declared  valid  and  to  have  been 
taken  with  the  leave  of  this  Court,  and  the  said  order  of  the  3rd 
day  of  August,  1920,  is  hereby  confirmed.” 

The  reason  given  by  the  liquidator  for  obtaining  the  winding- 
up  order  was  that  there  was  an  emergent  necessity  for  raising 
money  to  satisfy  the  clamorous  claims  of  over  1,000  wage-earners ; 
and,  as  the  practice  under  the  Bankruptcy  Act  was  not  well 
understood,  it  was  easier  to  effect  a loan  with  the  bank  under 
the  Winding-up  Act  than  under  the  Bankruptcy  Act.  The 
liquidator  now  has  the  entire  estate  administered  excepting  as  to 
two  claims,  one  of  $24,000  against  the  Dominion  Government, 
and  the  other  a dividend  to  be  received  from  an  insolvent  estate 
in  the  United  States. 

The  liquidator  has  on  hand  $46,000  in  cash,  and  to  this  must 
be  added  the  moneys,  if  any,  to  be  received  from  the  Government 
upon  settlement  of  the  $24,000  claim,  and  the  dividend  from  the 
insolvent  estate  in  the  United  States. 

In  the  list  of  unsecured  creditors  who  have  filed  claims  with 
the  liquidator,  there  appears  one  filed  by  the  Dominion  Govern- 
ment for  $700,000  for  damages  for  breach  of  contract,  and  secured 
creditors  have  also  filed  with  the  liquidator  claims  amounting 
to  over  $55,000.  Three  of  the  largest  secured  creditors  are : the 
Corporation  of  the  City  of  Toronto,  for  taxes  due,  $35,076.55; 
the  Workmen’s  Compensation  Board,  for  $5,999.17;  and  the 
Government  for  business  profit  tax,  $10,500;  so  it  will  be  seen 
that,  after  deducting  the  costs  of  administration  and  the  secured 
creditors’  claims,  there  will  be  little,  if  anything,  left  for  dis- 
tribution among  unsecured  creditors,  and  it  would  therefore 
appear  that  the  applicant  can  have  no  substantial  interest  in 
the  estate. 

The  moving  creditor  is  the  James  Morrison  Brass  Manufactur- 
ing Company  Ltd.,  which  filed  with  the  liquidator  a claim 
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amounting  to  $10,490.94.  Mr.  Hall,  the  manager  of  this  company, 
states  in  his  affidavit  that  he  understood  that  the  affairs  of 
the  insolvent  company  were  being  wound  up  by  a trustee  under  the 
Bankruptcy  Act,  and  it  was  not  until  the  16th  November,  1925, 
that  he  learned  that  the  company  was  being  wound  up  under  the 
provisions  of  the  Winding-up  Act. 

The  important  questions  for  determination  are : whether  or 
not  the  orders  of  Sutherland  and  Orde,  JJ.,  are  ultra  vires  because 
of  want  of  jurisdiction,  and  also  because  they  were  made  ex  parte  ? 

I will  first  take  up  the  question  of  the  jurisdiction  of  the 
learned  Judges  who  made  the  orders  now  attacked. 

When  the  Bankruptcy  Act  came  into  force  on  the  1st  July, 
1920,  it  was  at  first  thought  that  the  effect  of  the  Act  was  to 
create  a new  court,  the  jurisdiction  of  which  could  only  be  exercised 
in  the  first  instance  by  some  particular  Judge  to  be  designated 
by  the  Minister  of  Justice.  Any  doubt,  however,  was  removed 
by  the  amendment  to  the  Act  in  1922,  12  & 13  Geo.  V.  ch.  8. 
sec.  9,  when  it  was  made  clear  that  the  Act  created  no  new  court 
but  conferred  on  a pre-existing  court  a jurisdiction  in  bank- 
ruptcy, with  the  power,  in  the  first  place  to  the  Minister  of 
Justice  and  afterwards  (by  amendment)  to  the  Chief  Justice,  to 
designate  some  Judge  to  exercise  the  Bankruptcy  jurisdiction  of 
the  Court.  This  power  to  designate  a Judge  to  exercise  jurisdiction 
in  Bankruptcy  has  not  the  effect  of  depriving  any  other  Judge 
of  the  power,  which  every  Judge  of  the  Supreme  Court  inherently 
has  as  a member  of  the  Court,  to  exercise,  as  far  as  any  individual 
Judge  may  do,  all  and  every  jurisdiction  belonging  to  the  Supreme 
Court  of  Ontario  ; and  that  this  is  the  true  construction  of  the 
Act  is  manifested  by  the  concluding  words  of  the  amended  sec. 
64  (3),  where  it  is  said: — 

“Nothing  in  this  subsection  shall  diminish  or  affect  the  power 
or  jurisdiction  of  the  court  or  of  any  of  the  Judges  thereof  not 
so  specially  nominated  or  assigned.” 

In  my  opinion,  when  the  Bankruptcy  Act,  sec.  63,  conferred 
bankruptcy  jurisdiction  on  the  Supreme  Court  of  Ontario,  then 
every  Judge  of  that  Court  had,  ipso  facto , the  right  and  duty  to 
exercise  the  jurisdiction  so  conferred  upon  the  court  which  by  the 
statute  or  rules  of  Court  was  exercisable  by  a single  Judge^  and 
the  power  conferred  upon  the  Minister  of  Justice  or  Chief  Justice 
to  designate  a particular  Judge  to  discharge  bankruptcy  business 
can  only  be  regarded  as  a matter  relating  to  the  convenient 
administration  of  the  Act,  and  not  in  any  way  as  depriving  any 
other  Judge  of  jurisdiction. 


ONTARIO  LAW  REPORTS. 


93 


LIX.] 

In  the  appointment  or  designation  of  Judges  to  hold  sit- 
tings for  the  trial  of  actions,  we  have  a familiar  instance  of 
the  same  kind  of  thing,  but  no  one  has  ever  suggested  that  no 
other  Judge  than  the  one  designated  could  hold  such  sittings. 
Surely  it  cannot  be  said  that,  because  no  Judge  had  been  desig- 
nated for  some  considerable  time  after  the  Bankruptcy  Act  came 
into  force  (the  1st  July,  1920),  the  business  of  the  court  was — 
until  a Judge  was  designated — at  a standstill  and  the  court  in  a 
state  of  judicial  paralysis  and  unable  to  function. 

Another  contention  of  the  applicants  is  that  the  order  should 
not  have  been  made  ex  parte.  When  an  order  is  made  ex  parte, 
any  party  affected  by  it  may  move  to  rescind  it  within  four 
days  from  the  time  the  order  comes  to  his  notice : Supreme  Court 
Rule  217  and  Bankruptcy  Rule  152.  This  application  can  hardly 
be  said  to  be  made  within  the  limited  time.  The  applicant 
proved  its  claim  in  the  winding-up  proceedings,  of  which 
it,  in  common  with  all  other  creditors,  had  notice,  and  must 
consequently  be  deemed  to  have  notice  of  the  order  under  which 
these  proceedings  were  being  oarried  on.  The  applicant  may 
not  have  had  notice  of  the  legal  consequences  of  the  order,  as 
distinguished  from  an  assignment  in  bankruptcy,  and  it  is 
extremely  improbable  that  they  had,  but  that  is  a matter  of  law; 
and,  although  we  all  know  that  a real  knowledge  of  the  law  is 
denied  to  the  great  majority  of  the  people,  yet  by  a legal  fiction 
everybody  is  presumed  to  know  the  law,  and  no  one  is  permitted 
to  plead  - ignorance  of  the  law  as  an  excuse  for  his  default;  but, 
though  the  application  be  out  of  time,  the  Court  in  Bankruptcy 
has,  under  sec.  68  (5),  power  to  extend  the  time  for  making  the 
application,  and  it  remains  to  be  considered  whether  the  merits 
of  this  case  are  such  as  to  warrant  the  exercise  of  the  power  of 
extension. 

Shortly  stated,  the  merits  on  which  the  application  is  based 
are  summed  up  in  the  fact  that  under  the  Bankruptcy  Act  the 
Crown  is  compelled  to  share  equally  with  other  creditors  in  the 
distribution  of  the  assets  of  the  debtor,  whereas  under  the  Winding- 
up  Act  the  Crown  is  entitled  to  assert  a prerogative  right  to  be 
paid  in  priority  to  all  ordinary  creditors. 

As  already  stated,  resort  was  had  to  the  Winding-up  Act  in 
this  case  under  emergency  conditions ; and,  these  conditions  having 
been  satisfactorily  met  under  the  Winding-up  Act,  can  the 
superior  right  of  the  'Crown  under  that  Act  constitute  a ground 
for  withdrawing  the  case  from  the  operation  of  the  Winding-up 
Act  and  placing  it  again  under  the  Bankruptcy  Act,  if  the  case 
has  been  once  lawfully  placed  under  the  Winding-up  Act? 
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In  Re  Canadian  Western  Steel  Corporation  Ltd . (1922),  51 
O.L.R.  615,  626,  2 C.B.R.  494,  502,  it  was  suggested  that  where 
an  application  is  made  in  Bankrupt  for  leave  to  proceed  under 
the  Winding-up  Act,  secured  creditors  should  be  notified,  because 
their  rights  are  different  under  the  two  Acts;  but  that  reasoning 
does  not  apply  to  an  ordinary  creditor,  which  is  the  status  of 
the  present  applicant,  and  I cannot  see  that,  in  any  case,  the 
applicant  would  be  entitled  to  notice  of  the  applications  to  'Suther- 
land or  Orde,  JJ.,  and  I do  not  think  that  the  applicant  can  well 
contend  that,  because  notice  was  not  given  to  some  other  person, 
that  fact  constitutes  an  objection  on  which  it  can  rely  as  invalidat- 
ing the  orders.  If  the  applicant  was  a person  who  ought  to  have 
been  notified  of  these  applications,  the  case  would  have  been 
altogether  different. 

I therefore  do  not  think  the  contention  that  the  orders 
ought  not  to  have  been  made  ex  parte  is  one  on  which 
the  present  applicant  can  rely,  it  not  being  a person  or  party 
to  whom  notice  ought  to  have  been  given.  It  has  never  been 
the  practice,  under  either  the  Bankruptcy  Act  or  the  Winding-up 
Act,  to  notify  all  creditors  of  applications  either  for  receiving 
orders  or  winding-up  orders,  and  indeed  it  would  ordinarily  be 
impossible  to  give  them  notice. 

As  to  the  applicant’s  contention  that  the  order  authorising 
the  proceedings  to  be  continued  under  the  Winding-up  Act  was 
invalid,  even  if  the  Judge  who  made  the  order  had  jurisdiction  in 
Bankruptcy,  because  the  application  was  made  at  the  instance 
of  the  company : the  section  of  the  Bankruptcy  Act  which  seems 
to  have  regulated  the  matter,  at  the  time  the  orders  were  made, 
is  sec.  2(o),  as  enacted  by  the  Act  of  10  & 11  Geo.  Y.  ch.  34,  sec.  2, 
which  provides  that  the  Winding-up  Act  is  not  to  apply  to  com- 
panies “except  by  leave  of  the  Court.”  That  section,  it  may  be 
observed,  does  not  in  any  way  limit  the  right  to  obtain  such  leave 
to  creditors  or  any  other  class  of  persons  or  bodies  corporate. 

Rule  13  does  provide  that  when  proceedings  in  bankruptcy 
have  been  commenced,  or  an  authorised  assignment  made,  the 
Court,  on  the  application  of  the  trustee,  or  any  creditor  or  share- 
holder, may  grant  leave  to  continue  the  proceedings  under  the 
Winding-up  Act.  But  that  rule  is  stated  by  the  late  Chief  Justice 
of  Ontario,  in  Re  Canadian  Western  Steel  Corporation,  supra,  to  be 
ultra  vires,  and  the  reason  assigned  is  that  it  assumes  that  bank- 
ruptcy proceedings  may  go  on  under  the  Winding-up  Act,  although 
no  proceedings  have  been  instituted  under  it. 

But,  assuming  (as  I am  bound  to  do)  that  Rule  13,  as  it 
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existed  when  the  orders  in  question  were  made,  was  ultra  vires , I 
think  that  Rule  cannot  apply  in  the  present  case,  which  must  be 
dealt  with  as  if  that  Rule  had  no  existence;  and  there  is  con- 
sequently no  limitation  in  the  rules  or  statute  as  to  the  persons 
by  whom  applications  under  sec.  2 (o) , supra , may  be  made. 
The  discretion  of  the  Judge  under  that  section  may,  I think, 
well  be  exercised  both  on  the  application  of  the  persons  referred 
to  in  Rule  13  and  also  on  the  application  of  the  debtor  itself. 
In  this  case,  the  application  was  made  on  behalf  of  the  debtor, 
and  the  orders  made  thereon  were,  in  my  opinion,  well  made, 
assuming  as  I do  that  Rule  13  as  it  then  existed  had  no  application. 

I therefore  come  to  the  conclusion  that  the  orders  obtained 
are  valid  and  unimpeachable  by  the  present  applicant,  and  that 
the  estate  cannot  now  be  properly  withdrawn  from  the  operation 
of  the  Winding-up  Act,  merely  because  the  'Crown  has  rights  there- 
under which  it  would  not  have  in  Bankruptcy.  In  this  Province 
the  prerogative  right  of  the  Crown  to  priority  over  ordinary 
creditors  has  been  abolished — the  Trustee  Act,  R.S.O.  1914,  ch.  121, 
sec.  53 — but  the  Dominion  Parliament  has  not  seen  fit  to  pass 
similar  legislation,  and  I think  it  would  be  an  extraordinary 
exercise  of  discretion  on  my  part  to  remove  this  estate  from  the 
operation  of  the  Winding-up  Act  in  order  to  deprive  the  Crown 
of  its  prerogative  rights ; that  is,  assuming  that  I have  any 
discretion  to  remove  a case  from  the  operation  of  the  Winding- 
up  Act  when  leave  has  once  been  validly  given  to  proceed  under 
that  Act;  and  I do  not  find  anything  in  the  Bankruptcy  Act  or 
Rules  giving  me  any  such  discretion;  consequently  the  Crown, 
in  winding-up  proceedings,  is  entitled  to  assert  that  prerogative 
right,  whereas  in  bankruptcy  it  must  stand  pari  passu  with  other 
creditors.  See  the  Bankruptcy  Act,  sec.  86. 

The  motion  will  therefore  be  dismissed  with  costs. 


Fisher,  J. 
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Tiny  Separate-School  Trustees  v.  The  King. 

Constitutional  Law — Roman  Catholic  Separate  Schools — B.N.A.  Act, 
sec.  93(1 ) — Colonial  Laws  Validity  Act,  28  d 29  Viet.  ch.  63,  sec.  2 
— Right  Existing  at  Confederation — 26  Viet.  ch.  5 (Can.) — Nature 
and  Extent  of  Right — “ Common  Schools ” — Regulations  of  Council 
of  Public  Intruction — Whether  Right  Prejudicially  Affected  by  Sub- 
sequent Legislation — Distribution  of  Legislative  Grant — Liability  of 
Separate  School  Supporters  for  Maintenance  of  High  Schools,  Col- 
legiate Institutes , and  Continuation  Schools  — High  Schools  Act, 
R.S.O.  1914,  ch.  268,  secs.  33,  34  (15  Geo.  V.  ch.  78,  sec.  17),  37,  38, 
39 — Department  of  Education  Act,  R.S.O.  1914,  ch.  265,  sec.  6 — 
Continuation  Schools  Act,  R.S.O.  1914,  ch  267. 

By  sec.  93(1)  of  the  British  North  America  Act,  the  Provincial  Legisla- 
ture has  exclusive  power  to  make  laws  in  relation  to  education,  but 
only  subject  to  and  according  to  certain  provisions,  one  of  which  is 
that  nothing  in  any  such  law  shall  prejudicially  affect  any  right  or 
privilege  with  respect  to  denominational  schools  which  any  class  oi 
persons  had  by  law  in  the  Province  at  the  Union  of  the  Provinces  in 
1867. 

Any  provincial  legislation  repugnant  to  this  provision  is  to  the  extent 
of  such  repugnancy  absolutely  void  and  inoperative:  Colonial  Laws 
Validity  Act,  28  & 29  Viet.  ch.  63,  sec.  2. 

The  statute  of  the  Province  of  Canada  (1863)  26  Viet.  ch.  5,  which  was 
in  force  at  the  Union,  gave  to  Roman  Catholics  in  Upper  Canada  the 
right  to  set  up  separate  schools,  but  those  schools  were  from  the 
beginning,  and  until  Confederation  continued  to  be,  schools  of  the 
kind  called  “ common,”  set  aside  for  the  children  of  Roman  Catholics 
and  managed  by  Roman  Catholic  trustees;  the  schools  had  the  right 
to  do  such  work  as  the  regulations  of  the  Council  of  Public  Instruc- 
tion should  declare  to  be  the  work  of  common  schools;  and  the  right 
preserved  by  the  British  North  America  Act  was  the  right  to  main- 
tain schools  that  could  be  regulated  in  the  way  suggested. 

That  right  is  not  prejudicially  affected  by  anything  contained  in  the 
High  Schools  Act,  R.S.O.  1914,  ch.  268,  secs.  33,  34  (15  Geo.  V ch.  78, 
sec.  17),  37,  38,  and  39;  nor  in  the  regulations  prescribing  courses  of 
study  for  continuation  schools  under  the  Continuation  Schools  Act, 
R.S.O.  1914,  ch.  267;  ncr  in  sec.  6 (as  amended)  of  the  Department  of 
Education  Act,  R.S.O.  1914,  ch.  265,  in  regard  to  the  legislative  grant. 

History  of  the  legislation  from  the  beginning. 

Ottawa  Separate  Schools  Trustees  v.  Maclcell,  [1917]  A.C.  62,  followed. 

A petition  of  right  presented  by  the  board  of  a Roman  Catholic  separate 
school,  on  behalf  of  themselves  and  all  other  boards  of  trustees  of 
Roman  Catholic  separate  schools  in  Ontario,  seeking  a declaration 
of  their  rights  and  that  their  rights  had  been  prejudicially  affected, 
and  seeking  also  a judgment  against  the  Province  for  a sum  of 
money  equivalent  to  the  difference  between  the  amount  awarded  to 
them  cut  of  the  legislative  grant  for  1922,  and  the  amount  that  would 
have  come  to  them  if  effect  had  been  given  to  the  statute  that  was  in 
force  at  the  Union,  was  dismissed. 

A Petition  of  right  presented  by  the  board  of  trustees  of  the 

Roman  Catholic  separate  school  for  school  section  number  2 of  the 
township  of  Tiny,  in  the  county  of  Simcoe,  on  behalf  of  themselves 
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and  all  other  boards  of  trustees  of  Roman  Catholic  separate  schools 
in  Ontario,  seeking:  (1)  a declaration  that  certain  sections  of  cer- 
tain Acts  passed  by  the  Legisiatuie  ox  G inarm,  m so  far  as  they 
prejudicially  affect  rights  in  respect  to  denominational  schools 
secured  to  Roman  Catholics  by  sec.  93(1)  of  the  British  North 
America  Act,  are  beyond  the  powers  of  the  Legislature  and  are 
invalid;  (2)  a declaration  that  the  suppliants  and  all  other  boards 
of  trustees  of  Roman  Catholic  separate  schools  in  Ontario  have  the 
right  “ to  establish  and  conduct  courses  of  study  and  grades  of  edu- 
cation such  as  are  now  conducted  in  ” continuation  schools,  col- 
legiate institutes,  and  high  schools,  and  at  all  regulations  pur- 
porting to  prohibit,  limit,  or  in  any  way  prejudicially  affect  such 
right,  are  invalid  and  ultra  vires;  (3)  a declaration  that  the  sup- 
porters of  Roman  Catholic  separate  schools  are  exempt  from  the 
payment  of  rates  imposed  for  the  support  of  continuation  schools, 
collegiate  institutes,  and  high  schools  not  established  or  conducted 
by  a board  of  trustees  of  a Roman  Catholic  separate  school;  (4) 
judgment  against  the  Province  for  a sum  of  money  equivalent  to 
what  the  suppliants  say  is  the  difference  between  the  amount 
awarded  to  them  out  of  the  legislative  grant  for  the  year  1922,  and 
the  amount  that  would  have  come  to  them  if  effect  had  been  given 
to  the  statute  that  was  in  force  at  Confederation,  which  statute, 
they  contend,  created  a right  that  .the  Legislature  has  no  power  to 
affect  prejudicially;  and  (5)  other  relief. 

December  24,  1925,  and  January  11,  12,  13,  14,  15,  18,  19,  and 
20,  1926.  The  action  was  tried  by  Rose,  J.,  without  a jury,  at 
Toronto. 

I.  F.  HeBmuth , K.C.,  and  T.  F.  Battle , for  the  suppliants. 

W.  N.  Tilley , K.C.,  and  McGregor  Young,  K.C.,  for  the  xlttor- 
ney-Gfeneral  for  Ontario. 

May  13.  Rose,  J.:— The  Provincial  Legislature  has  exclusive 
power  to  make  laws  in  relation  to  education,  but  only  subject  to 
and  according  to  certain  provisions,  one  of  which  is  that  “ nothing 
in  any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  (had) 
by  law  in  the  Province  at  the  Dnion The  British  North  America 
Act,  sec.  93  (1).  Any  provincial  legislation  repugnant  to  this 
provision  is  “ to  the  extent  of  such  repugnancy  . . . absolutely 

void  and  inoperative Colonial  Laws  Validity  Act,  28  & 29  Viet, 
ch.  63,  sec.  2;  Hirsch  v.  Protestant  Board  of  School  Commissioners 
of  Montreal,  [1926]  S.C.R.  246.  At  the  Union  there  was  in  force 


97 


1926. 

Tiny 

Separate 

School 

Trustees 

v. 

The  King. 


98 


ONTARIO  LAW  REPORTS. 


[VOL. 


Hose,  J. 

1926. 

Tiny 

Separate 

School 

Trustees 

v. 

The  King. 


a statute  passed  'by  the  Legislature  of  the  Province  of  Canada  in 
1863  (26  Yict.  ch.  5)  which  gave  to  Roman  Catholics  in  Upper 
Canada  certain  rights  with  respect  to  separate  schools ; and  the  first 
subject  of  inquiry  in  this  case  must  be  whether,  under  that  statute, 
Roman  Catholics  had  the  rights  or  any  of  the  rights  which  the 
suppliants  say  the  Ontario  legislation,  and  the  regulations  passed 
under  its  authority,  affect,  or  purport  to  affect,  prejudicially. 

To  discover  the  real  nature  and  extent  of  the  rights  with  respect 
to  denominational  schools  which  the  class  of  persons  represented 
by  the  suppliants  had  by  law  at  the  Union  is  not  only  the  first,  it 
is  also  the  most  difficult,  of  the  tasks  to  be  performed  in  deciding 
this  case;  for,  as  will  appear,  when  once  it  is  known  whether  the 
rights  were  what  the  suppliants  contend,  or  only  what  counsel  for 
the  Attorney-General  submit,  there  will  be  no  great  trouble  in 
ascertaining  whether  any  of  them  are  affected  prejudicially  by  one 
or  another  of  the  post-Confederation  statutes  or  regulations  com- 
plained of. 

In  order  to  appreciate  the  full  effect  of  the  Separate  Schools 
Act  of  1863,  and  to  know  what  rights  with  respect  to  denomina- 
tional schools  the  Roman  Catholics  of  Upper  Canada  had  by  law 
at  Confederation,  it  is  necessary  to  consider  to  some  extent  the 
beginning  and  the  growth  until  1867  of  the  system  of  providing 
education  in  state-aided  schools  in  Upper  Canada.  Schools  like 
Upper  Canada  College,  with  their  own  endowments  and  their  spe- 
cial spheres,  need  not  be  referred  to;  but  the  constitution  of  the 
grammar  schools,  the  normal  school,  the  model  schools,  the  com- 
mon schools,  and  the  several  classes  of  separate  schools,  and  the 
place  of  each  in  the  general  scheme  of  public  education,  are 
important. 

The  history  of  the  schools  was  discussed  elaborately  at  the  trial ; 
and  I have  gone  over  the  ground  again  and  have  set  down  a detailed 
statement  of  the  course  of  the  legislation.  The  result  is  that  my 
judgment,  in  one  aspect,  is  much  too  long;  but,  while  I think  that 
the  important  characteristics  of  the  schools  of  1867  could  be 
described  quite  shortly,  I have  decided  to  let  the  judgment  stand 
as  drafted,  in  the  hope  that  in  any  appellate  court  before  which 
the  case  may  come  a perusal  of  my  statement  may,  as  to  certain 
of  the  statutes  and  documents,  serve  instead  of  a laborious  examina- 
tion of  the  oiiginals.  A similar  hope  has  deterred  me  from  con- 
densing that  part  of  the  judgment  which  deals  with  the  develop- 
ment of  high  schools,  collegiate  institutes,  continuation  schools,  and 
fifth  classes  in  Ontario.  The  origin  and  the  present  status  of  each 
of  these  could  be  set  forth  in  a few  paragraphs;  but  as  the  case  pro- 
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ceeds  a chronological  statement  such  as  has  been  prepared  may 
be  of  use. 

In  1789  and  1797  there  were  grants  of  land  for  the  support  of 
schools  such  as  afterwards  were  known  as  grammar  schools;  but 
apparently  no  such  schools  were  set  up  until  after  the  passing  in 
1807  of  an  Act  of  the  Legislature  of  Upper  Panada,  47  Geo.  III. 
ch.  6 (see  the  Journal  of  Education  for  Upper  Canada,  1865,  p. 
130).  By  this  Act  provision  was  made  for  granting  £800  annually 
for  “ public  ” schools,  one  in  each  of  the  eight  districts  of  the  Pro- 
vince. Trustees  were  to  be  appointed  in  each  district;  the  trustees 
were  to  nominate  the  teachers;  each  teacher  was  to  receive  £100 
a year.  In  1808  this  Act  was  made  permanent  by  48  Geo.  III. 
ch.  16. 

In  1816  the  first  Common  School  Act,  56  Geo.  III.  ch.  36,  was 
passed.  For  the  establishment  of  common  schools,  in  each  district 
there  was  to  be  paid  annually  a total  sum  of  £6,000,  which  was  to 
be  divided  amongst  the  districts  in  a manner  prescribed.  The 
inhabitants  of  any  “ town,  township,  village,  or  place  ” were 
authorised  to  meet  and  make  arrangements  for  a common  school. 
As  soon  as  a competent  number  of  persons  had  united  and  had 
built  or  provided  a school  house  and  had  engaged  to  furnish  20 
scholars  or  more,  and  had  made  partial  provision  for  the  payment 
of  a teacher,  they  might  meet  and  appoint  three  trustees,  who  should 
have  power  to  engage  a teacher  and  to  make  rules  and  regulations 
for  the  government  of  the  school.  The  trustees  were  required 
periodically  to  report  to  the  district  board  of  education  as  to  the 
books  used  and  the  rules  made ; and  the  board  might  order  any  of 
such  books  not  to  be  used,  and  might  rescind  any  of  the  rules  and 
regulations,  and  might  make  alterations  in  the  rules,  in  order  that 
there  might  he  “ a more  uniform  system  of  education  throughout 
the  Province.”  A board  of  education  consisting  of  five  persons  was 
to  be  appointed  by  the  Governor  for  each  district.  Each  such 
board  was  given  full  power  to  superintend  the  schools  of  its  dis- 
trict, and  was  required  to  make  an  annual  report  to  the  Governor 
for  the  information  of  the  Legislature.  The  board  also  was  to 
apportion  the  district’s  share  of  the  legislative  grant  amongst  the 
common  schools  in  the  district ; and  the  treasurer  of  the  Province 
was  to  pay  each  school’s  share  to  the  teacher  upon  the  certificate  of 
the  trustees  of  the  school.  Thus  from  the  beginning  the  inhabitants 
of  each  locality  were  to  take  the  initiative  in  the  formation  of  a 
common  school,  and  the  school  was  to  be  managed  by  trustees 
elected  locally,  whereas  at  first  the  grammar  schools  were  managed 
by  district  boards  appointed  by  the  Governor;  but,  although  the 
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common  schools  were  organised  locally,  they  were  subject  to  regu- 
lation by  district  boards,  and  uniformity  in  the  educational  system 
throughout  the  Province  was  aimed  at. 

The  Common  School  Act  of  1816  w'as  continued  in  1820  by  60 
Geo.  III.  ch.  7 ; but  the  amount  of  the  annual  grant  was  reduced 
to  £2,500,  divisible  equally  amongst  the  districts,  of  which  at  that 
time  there  were  10.  There  was  another  Act  in  1820,  1 Geo.  IY. 
ch.  7,  the  terms  of  which  have  no  bearing  upon  the  present  case; 
and  in  1824,  by  4 Geo.  IY.  ch.  8,  the  Act  of  1816  was  made  to 
extend  to  schools  for  Indian  children;  and  it  was  enacted  that  no 
teacher  in  a common  school  should  share  in  the  public  grant  until 
lie  had  been  examined  by  the  board  of  education  for  his  district  or 
had  obtained  a certificate  of  fitness  from  a member  of  such  board, 
“ due  regard  at  all  times  being  had  to  the  degree  of  education  want- 
ing, or  to  the  branches  necessary  to  be  taught  ” in  the  particular 
school. 

In  1839,  by  2 Yict.  ch.  10,  after  recitals  that  lands  had  been  set 
aside  by  King  George  III.  for  the  endowment  of  grammar  schools 
and  a university,  that  Upper  Canada  College  had  been  incorporated 
and  was  an  appendage  to  the  university,  and  that  for  some  years 
to  come  the  course  of  education  would  be  promoted  better  by  devot- 
ing a portion  of  the  University’s  income  to  the  support  of  Upper 
Canada  College  and  of  grammar  schools  than  by  the  erection  of  a 
university,  it  was  declared  that  the  existing  district  schools  were 
grammar  schools ; and  it  was  enacted  that  the  Governor  should 
appoint  a board  of  grammar-school  trustees  in  each  district;  that 
the  money  arising  from  the  sale  of  school  lands  should  be  invested 
and  the  investments  should  be  placed  under  the  control  of  the  coun- 
cil of  the  University  (King’s  College)  to  distribute  the  income 
among  the  districts  requiring  assistance ; that  the  Governor  might 
set  aside  250,000  acres  of  waste  lands  to  be  sold,  the  proceeds  to 
form  a fund  for  grammar  schools ; that  moneys  might  be  advanced 
to  the  boards  of  grammar-school  trustees  for  certain  purposes, 
including  the  support  of  additional  schools  in  towns  or  villages 
(other  than  the  towns  in  which  the  court  houses  were  situate)  in 
which  the  inhabitants  should  provide  suitable  school  houses — no 
such  additional  school,  however,  to  be  within  6 miles  of  the  dis- 
trict town ; and  that  the  university  council  might  make  rules  and 
regulations  for  the  conduct  and  good  government  of  the  several 
grammar  schools. 

By  the  Union  Act  of  1840,  3 & 4 Yict.  ch.  35  (Imp.),  sec.  46,  it 
was  enacted  in  effect  that  all  laws  in  force  in  Upper  Canada  at  the 
union  should  continue  in  force  in  that  part  of  the  united  Province 
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until  repealed  or  varied  by  the  Legislature  of  the  Province  of 
Canada.  That  Legislature  at  its  first  session,  in  1841,  passed  an  Act, 
4 & 5 Viet.  ch.  18,  to  repeal  the  Upper  Canada  Common  School  Acts 
of  1816,  1820,  and  1824,  and  a Lower  Canada  Act  of  2 Wm.  IV., 
and  “ to  make  further  provision  for  the  establishment  and  main- 
tenance of  common  schools  throughout  the  Province  ” of  Canada. 
By  that  statute  it  was  enacted  (sec.  2)  that  for  the  establishment, 
support,  and  maintenance  of  common  schools  in  each  and  every 
township  and  parish  in  Canada,  there  should  be  established  a per- 
manent fund  which  should  consist  of  moneys  derived  from  the 
selling  or  leasing  of  lands  set  apart  for  common  schools;  (sec.  3) 
that  for  the  purposes  already  mentioned  there  should  be  granted 
annually  the  sum  of  £50,000,  which  sum  should  be  made  up  of  the 
revenue  derived  from  the  permanent  fund  and  of  such  moneys  as 
might  be  required  to  complete  the  same,  which  annual  grant  should 
be  called  the  Common  School  Fund;  (sec.  4)  that  the  Governor 
might  appoint  a superintendent  of  education,  who  should  be 
required  (clause  1)  to  distribute  the  annual  grant  among  the  muni- 
cipal districts  in  the  ratio  of  the  number  of  children  over  5 and 
under  16  years  of  age  resident  therein;  (clause  3),  to  certify  to 
the  several  district  treasurers  the  amounts  awarded  to  their  dis- 
tricts respectively,  so  that  each  district  council  might  raise  (and  it 
was  required  to  raise)  an  amount  equal  to  the  amount  apportioned 
to  it  from  the  provincial  treasury;  and  (clause  5)  to  address  to 
persons  employed  in  carrying  the  Act  into  effect  such  suggestions 
as  might  tend  to  the  establishment  of  uniformity  in  the  conduct 
of  the  common  schools  throughout  the  Province.  By  sec.  5,  each 
district  council  was  constituted  a board  of  education  for  the  district 
and  was  required  to  divide  the  townships  and  parishes  of  the  dis- 
trict into  school  districts,  and  to  apportion  the  districts  school  fund 
amongst  the  school  districts.  Section  7 provided  for  the  annual 
election  of  school  commissioners  in  each  township  and  parish.  It 
was  to  be  the  duty  of  these  commissioners  to  acquire  sites  for  school 
houses,  to  appoint  and  remove  teachers,  and  to  regulate,  for  each 
school  under  their  jurisdiction,  the  course  of  study  to  be  followed 
and  the  books  to  be  used.  Section  10  provided  for  the  collection 
of  school  rates.  Section  11  made  the  first  provision  for  separate 
schools.  Whenever  any  number  of  the  inhabitants  of  a township 
or  parish  professing  a religious  faith  different  from  that  of  the 
majority  should  dissent  from  the  regulations,  arrangements,  or  pro- 
ceedings of  the  commissioners  with  reference  to  any  common  school 
in  such  township  or  parish,  it  should  be  lawful  for  them  collectively 
to  signify  such  dissent  in  writing  to  the  clerk  of  the  district  coun- 
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cil,  with  the  name  or  names  of  a trustee  ot  trustees  elected  by  them, 
whereupon  the  clerk  was  to  furnish  a copy  to  the  district  treasurer, 
and  the  dissenting  inhabitants,  through  their  trustee  or  trustees 
(who  should  have  all  the  rights  and  be  subject  to  all  the  obligations 
of  common-school  commissioners),  might  establish  and  maintain 
one  or  more  common  schools,  and  should  receive  from  the  district 
treasurer  their  due  proportion,  according  to  their  number,  of  the 
moneys  appropriated  by  law  and  raised  by  assessment  in  the  school 
district.  By  sec.  12  it  was  made  a condition  of  the  right  of  any 
common  school  to  receive  any  money  out  of  the  common  -school 
fund  that  the  school  should  have  been  open  for  a certain  time  in 
the  school  year,  that  a certain  number  of  children  should  attend, 
that  the  required  reports  should  be  made,  and  that  the  sum  raised 
by  the  inhabitants  by  assessment  should  be  at  least  equal  to  the 
sum  apportioned.  By  sec.  15  it  was  enacted  that  in  cities  and 
towns  corporate  the  powers  and  duties  exercised  by  and  devolving 
upon  district  councils  with  respect  to  common  schools  in  the  dis- 
tricts should  be  exercised  and  performed  by  the  corporation.  Sec- 
tion 16  authorised  the  Governor  to  appoint  a board  of  examiners 
for  each  city  and  town  corporate,  one  half  of  them  to  be  Roman 
Catholics  and  the  other  half  Protestants.  The  Roman  Catholic 
half  were  to  perform  the  duties  of  the  board  in  respect  of  common 
schools  attended  by  Roman  Catholic  children  only,  and  the  other 
half  were  to  perform  the  duties  in  respect  of  the  schools  attended 
by  Protestant  children  only,  while  the  whole  board  must  act  in 
respect  of  schools  attended  by  children  of  both  classes. 

At  the  same  session  the  Legislature  dealt  with  the  grammar- 
school  fund,  by  the  Act  4 & 5 Viet.  ch.  19.  The  Act  of  1839  was 
repealed ; and  the  fund  was  taken  out  of  the  hands  of  the  council  of 
King’s  College  and  transferred  to  the  Receiver-General,  and  pro- 
vision was  made  for  advances  to  the  schools.  The  details  of  the 
Act  are  of  no  present  interest. 

In  1843,  by  7 Viet.  ch.  9,  it  was  enacted  that  the  annual  grant 
of  £50,000  for  the  maintenance  and  support  of  common  schools  in 
the  Province  should  thereafter  be  divided  between  Upper  and  Lower 
Canada  in  proportion  to  their  respective  poulations ; and,  by  ch.  29, 
the  Common  School  Act  of  1841,  4 & 5 Viet.  ch.  18  (except  the  sec- 
tions relating  to  the  creation  and  investment  of  the  fund  and  the 
application  of  the  income)  was  repealed  in  so  far  as  Upper  Canada 
was  concerned,  and  separate  provisions  were  made  for  the  establish- 
ment and  maintenance  of  common  schools  in  this  part  of  the  Pro- 
vince. The  Provincial  Secretary  was  made  ex  officio  chief  super- 
intendent, and  the  Governor  was  given  power  to  appoint  an  assist- 
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ant  superintendent  of  common  schools  for  Upper  Canada.  To  the 
Chief  Superintendent  was  entrusted  the  apportionment  amongst 
the  municipalities,  according  to  population,  of  any  sums 
appropriated  by  the  Legislature  for  common  schools  in  Upper 
Canada,  after  deducting  any  sum  which  might  be  set  aside  for 
“ model  ” schools.  These  model  schools  might  be  established  by 
the  wardens  of  any  county,  or,  with  the  approval  of  the  council,  by 
the  school  superintendent  of  any  township,  town,  or  city  in  which 
there  was  no  county  model  school.  In  any  model  school  so  estab- 
lished gratuitous  instruction  was  to  be  given  to  the  teachers  of 
common  schools  in . the  municipality ; whenever  a normal  school 
should  have  been  established  and  should  be  in  operation  in  Upper 
Canada,  no  one  should  be  appointed  to  be  a principal  teacher  in  a 
model  school  without  producing  a certificate  of  qualification  from 
a professor  or  teacher  of  the  normal  school.  For  a county  model 
school  the  wardens  were  to  levy  a rate;  for  a township,  town,  or 
city  school  the  local  superintendent  might  appropriate  a small 
annual  sum  over  and  above  the  sum  to  which  such  school  would 
otherwise  be  entitled  under  the  Act.  In  each  township,  town,  or 
city  there  was  to  be  a superintendent  of  common  schools,  appointed 
by  the  council.  To  him  was  entrusted  the  examination  of  persons 
desirous  of  appointment  as  teachers;  and  the  regulations  that 
might  be  made  by  the  trustees  of  the  school  districts,  governing  the 
courses  of  study,  the  books  to  be  used,  and  the  conduct  of  the  school, 
were  to  be  subject  to  his  approval.  There  was  to  be  in  each  county 
a superintendent,  appointed  by  the  wardens.  He  was  to  have 
power  to  examine  all  persons  desirous  of  teaching  in  the  common 
schools  of  the  county,  and  he  might  in  certain  cases  revoke  a cer- 
tificate given  by  a township,  town,  or  city  superintendent.  The 
provision  for  separate  schools  was  different  from  that  of  the  former 
Act:  no  child  was  to  be  required  to  read  or  study  any  religious 
book,  or  join  in  any  exercise  of  religion,  objected  to  by  his  or  her 
parents  or  guardians ; if  the  teacher  of  a school  was  a Roman  Catho- 
lic, the  Protestant  inhabitants  might  have  a school  with  a teacher 
of  their  own  religious  persuasion,  upon  the  application  of  10  or 
more  freeholders  or  householders  resident  in  the  school  district; 
and  where  the  teacher  should  happen  to  be  a Protestant  the  Roman 
Catholic  inhabitants  had  a similar  right.  Any  separate  school  was 
to  have  cc  its  share  of  the  public  appropriation  ” according  to  the 
number  of  children  in  attendance,  and  was  to  be  “ subject  to  the 
visitations,  conditions,  rules  and  obligations  provided  in  (the)  Act 
with  reference  to  other  common  schools.” 

Section  6 of  the  Act  last  referred  to  (7  Viet.  ch.  29)  authorised 
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the  chief  superintendent  to  prepare  regulations  for  conducting  all 
necessary  proceedings  under  the  Act,  and  to  issue  instructions  for 
the  better  organisation  and  government  of  the  common  schools. 
Regulations  and  instructions  were  issued;  but,  as  appears  by  a note 
on  pp.  30  and  31  of  the  pamphlet  produced,  the  chief  superintend- 
ent was  of  opinion  that  the  “ nomination  of  school  books  ” was  left 
by  the  Act  to  the  trustees,  subject  only  to  the  approval  of  the  town- 
ship superintendent. 


The  Common  School  Act  of  1843  was  replaced  in  1846  by  the 
Act  9 Viet.  ch.  20.  The  Provincial  Secretary  ceased  to  be  chief 
superintendent,  and  the  Governor  was  authorised  to  appoint  a 
superintendent  of  schools  in  Upper  Canada,  who  should  be  subject 
to  the  orders  and  directions  of  the  Governor.  The  superintendent 
was  annually  to  apportion  amongst  the  districts,  townships,  towns, 
and  cities  all  moneys  appropriated  by  the  Legislature  for  common 
schools  in  Upper  Canada.  He  was  to  issue  instructions  for  the 
better  organisation  and  government  of  common  schools;  to  dis- 
courage the  use  of  unsuitable  and  improper  books;  and  to  use  all 
lawful  means  to  provide  for  and  recommend  the  use  of  uniform 
and  approved  text-books;  to  take  the  general  superintendence  of 
the  normal  school  when  such  school  should  be  established;  and  to 
report  to  the  Governor  with  suggestions  relating  to  education 
generally.  The  Governor  was  authorised  to  appoint  not  more  than 
7 persons,  of  whom  the  superintendent  should  he  one,  to  be  a board 
of  education.  The  board  were  to  see  to  the  establishment  of  a nor- 
mal school  and  to  examine  and  recommend  or  disapprove  of  all 
books  which  might  be  submitted  to  them  with  a view  to  use  in 
schools.  No  school  in  which  books  were  used  of  which  the  hoard 
had  publicly  disapproved  was  to  share  in  the  governmental  grant. 
The  normal  school  was  to  contain  one  or  more  elementary  model 
schools  for  the  instruction  and  practice  of  teachers  of  common 
schools  in  the  science  of  education  and  the  art  of  teaching.  Each 
district  council  (or,  failing  the  council,  the  Governor)  was  to 
appoint  a district  superintendent  of  common  schools.  Each  dis- 
trict council  was  annually  to  levy  and  raise  for  common-school  pur- 
poses a sum  of  money  at  least  equal  to  the  public  money  appor- 
tioned to  the  district;  and  was  to  divide  the  local  municipalities 
into  school  sections;  and  was  authorised  to  levy  money  for  purchas- 
ing school  sites  and  erecting  school  houses  and  residences  for  teach- 
ers. Each  district  superintendent  was  to  distribute  the  district 
school  fund,  i.e.,  the  portion  of  the  government  grant  apportioned 
to  the  district  and  the  money  raised  by  the  district  council ; to 
inspect  the  common  and  model  schools  in  his  district  ; to  examine 
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candidates  for  positions  as  teachers ; to  prevent  the  use  of  unauthor- 
ised foreign  books  in  the  English  branches  of  education,  and  to 
recommend  the  use  of  proper  books ; and  to  act  in  accordance  with 
the  directions  of  the  superintendent  of  schools.  The  common- 
school  trustees  were  to  build  the  school  house,  the  funds  being 
provided  by  rate  levied  by  the  district  council;  to  raise  by  rate  bill 
or  voluntary  subscription  the  additional  money  necessary  for  the 
teacher’s  salary  and  the  incidental  expenses  of  the  school;  to  col- 
lect the  sums  payable  by  persons  who  sent  children  to  the  school; 
to  ascertain  the  number  of  children  over  5 and  under  16  years  of 
age  residing  in  the  section,  and  to  allow  them  without  exception 
to  attend  the  common  school  so  long  as  their  conduct  should  be 
agreeable  to  the  rules;  to  appoint  the  teacher;  to  select  the  books 
to  be  used  in  the  school  from  a list  of  books  made  out  by  the  board 
of  education  under  the  sanction  of  the  Governor  in  Council;  to 
see  that  the  school  was  conducted  in  accordance  with  the  regula- 
tions ; and  to  report  the  branches  taught  and  the  books  used.  The 
provisions  for  separate  common  schools  were  as  in  the  Act  of  1843 
with  some  verbal  changes.  Provision  for  district  model  schools, 
but  not  for  township,  town,  or  city  model  schools,  was  continued.  A 
district  council  might  authorise  the  establishment  of  both  “a  female 
and  male  school ” in  any  school  section. 

In  a book  of  regulations  issued  in  1846,  attention  is  drawn  to 
the  desirability  of  using  only  one  series  of  reading  books,  one 
arithmetic  for  beginners  and  another  for  more  advanced  pupils, 
etc.,  in  order  that  the  scholars  may  be  classified  in  the  several 
branches  which  they  are  studying;  and  the  books  published  by  the 
National  Board  of  Education  in  Ireland  are  approved  and  recom- 
mended. The  Superintendent  points  out  that,  although  “ as  much 
has  been  done  since  the  establishment  of  the  present  system  of  ele- 
mentary education  in  1841  as  could  have  been  expected  under  the 
circumstances,”  it  is  manifest  that  the  system  is  still  in  its  infancy 
and  that  much  remains  to  be  accomplished.  He  notes  that  the 
board  of  education  has  not  as  yet  signified  its  public  disapproval  of 
any  book  published  in  the  British  dominions,  but  has  recommended 
the  Irish  books ; and  he  urges  the  adoption  of  these  and  of  certain 
elementary  books  printed  in  the  United  States.  In  further  regula- 
tions issued  in  1847  under  the  same  Act  he  instructs  the  teachers 
in  the  common  schools  to  “ classify  the  children  according  to  the 
National  Books,  where  they  are  used.” 

In  1847,  an  Act,  10  & 11  Yict.  ch.  19,  was  passed  constituting 
each  city  and  incorporated  town  a corporation  for  all  common- 
school  purposes,  and  giving  to  the  councils  of  the  cities,  and  to  the 
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boards  of  police  commissioners  of  the  towns,  the  powers  which  in 
the  districts  were  exercisable  by  the  district  municipal  councils. 
The  councils  and  the  boards  of  police  commissioners  weTe  to  appoint 
boards  of  trustees,  who  were  to  have  the  direction  of  the  expendi- 
ture of  the  school  moneys,  the  care  of  the  school  property,  and  the 
appointment  of  the  teachers.  They  were  also  (sec.  5(3))  to  deter- 
mine the  number,  sites,  and  description  of  schools  to  be  established 
and  maintained,  and  whether  such  school  or  schools  should  be 
denominational  or  mixed. 


On  the  30th  May,  1849,  an  Act,  12  Viet.  ch.  83,  was  passed, 
which,  as  the  Chief  Superintendent  said  in  his  report  for  that  year, 
provided  for  radical  changes  in  the  whole  working  of  the  school 
system;  but  it  did  not  come  into  force  until  the  1st  January,  1850, 
and  it  was  repealed  by  a new  Common  School  Act  passed  on  the 
24th  July,  1850,  and  there  is  no  need  to  refer  to  it  at  any  length. 
The  right  to  call  for  the  establishment  of  denominational  schools 
had  not  been  exercised  very  extensively — in  the  whole  of  Upper 
Canada,  which  had  3,000  school  sections,  there  were,  according  to 
the  report  for  1850,  only  46  such  schools — and  the  Act  of  1849 
seems  to  evidence  a temporary  victory  for  those  persons  who  were 
opposed  to  the  continuance  of  the  system.  No  person  attending 
any  “ public  99  school  (i.e.,  apparently  any  school  whether  normal, 
model,  or  common  or  of  any  other  description  provided  for  in  the 
Act)  was  to  be  required  to  read  or  study  any  book  containing  con- 
troverted theological  dogmas  or  doctrines,  or  to  join  in  any  exer- 
cise of  devotion  or  religion,  which  should  he  objected  to  by  him  or 
(in  the  case  of  a child)  by  his  parents  or  guardians;  but  there  was 
no  provision  for  separate  denominational  schools. 

A new  Common  School  Fund  Act — 12  Viet.  ch.  200 — was 
passed  in  May,  1849,  reserved  for  the  signification  of  her  Majesty’s 
pleasure,  sanctioned,  and  in  May,  1850,  brought  into  effect.  By  it, 
it  was  enacted  that  all  moneys  that  should  arise  from  the  sale  of 
any  of  the  public  lands  of  the  Province  should  be  set  apart  for  the 
purpose  of  creating  a capital  sufficient  to  produce  a clear  annual 
sum  of  £100,000,  which  capital  and  income  should  form  a public 
fund  to  be  called  the  Common  School  Fund;  that  the  Common 
School  Fund  should  remain  a perpetual  fund  for  the  support  of 
common  schools  and  the  establishment  of  township  and  parish 
libraries;  that  1,000,000  acres  of  the  public  lands  should  be  set 
apart  by  the  Commissioner  of  'Crown  Lands,  and  that  the  money 
realised  from  the  sale  thereof  (after  deducting  Indian  annuities 
and  the  expenses  of  management  and  sale)  should  be  invested 
towards  the  creation  of  the  fund ; that  as  soon  as  a net  annual  reve- 
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nue  of  £50,000  should  be  derived  from  the  fund,  the  annual  grant 
out  of  the  provincial  revenue  for  common  schools  should  cease, 
but  in  the  meantime  the  revenue  should  be  applied  towards  paying 
the  annual  grant. 

The  Common  Schools  Act  of  1850,  13  & 14  Yict.  ch.  48,  was, 
as  the  Chief  Superintendent  remarked  in  a circular,  a renewal  of 
the  general  School  Act  of  1846  and  the  City  and  Town  School  Act 
of  1847,  combined  into  one  Act  with  a new  and  more  simple 
arrangement,  with  some  additions  which  the  progress  of  the  schools 
and  the  new  system  of  municipal  councils  seemed  to  require.  It 
restored  the  right  to  separate  schools.  Twelve  heads  of  families, 
being  Protestants,  could  demand  such  a school  if  the  teacher  of  the 
common  school  was  a Roman  Catholic,  and  12  Roman  Catholics 
could  make  the  same  demand  if  the  teacher  was  a Protestant. 
Negroes  had  a similar  right,  but  they  had  had  it  under  the  Act  of 
1849.  A separate  school,  whether  for  Roman  Catholics,  Protestants, 
or  negroes,  was  to  be  under  the  same  regulations  “ in  respect  to  the 
persons  for  whom  such  school  (was)  permitted  to  be  established, 
as  (were)  common  schools  generally;”  and  it  was  to  share  in 
the  school  fund  according  to  the  average  attendance  of  the  pupils 
attending  it,  as  compared  with  the  whole  average  attendance  of 
pupils  attending  the  common  schools  in  the  same  local  municipality. 
The  provisions  of  the  Act  of  1849  which  had  authorised  the  trus- 
tees of  common  schools  in  cities  and  towns  to  determine  whether 
the  schools  should  be  denominational  or  mixed,  thus  placing  the 
inhabitants  of  a city  or  town  in  a weaker  position  as  regards  denomi- 
national schools  than  the  inhabitants  of  a rural  municipality,  were 
not  re-enacted.  The  trustees  of  each  school  section  (i.e.,  the  trus- 
tees of  rural  schools)  were  required  to  permit  all  residents  in  the 
section  between  the  ages  of  5 and  21  years  to  attend  the  school, 
so  long  as  their  conduct  was  good  and  their  school  fees  or  rates 
were  paid  (but  this  did  not  apply  to  the  children  of  persons  on 
whose  behalf  a separate  school  has  been  established).  They  were 
also  to  see  that  no  unauthorised  books  were  used  in  the  school,  and 
that  the  pupils  were  supplied  with  a uniform  series  of  text-books 
authorised  and  recommended  according  to  law;  and  to  report  the 
branches  of  education  taught,  the  number  of  pupils  in  each  branch, 
and  the  text-books  used.  Each  township  municipality  was  given 
the  right  to  raise  money  for  the  erection  and  support  of  a township 
model  school.  If  such  a school  should  be  established,  the  trustees 
of  one  or  more  common  schools  might  merge  their  schools  in  it, 
with  the  consent  of  the  township  council.  Power  was  given  to  each 
township  council,  after  meetings  called  in  the  school  sections  had 
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approved,  to  pass  a by-law  placing  all  the  common  schools  in  the 
township  under  one  board  of  trustees,  which  board  should  have, 
in  respect  of  the  schools  in  the  township,  the  same  powers  and 
duties  as  boards  in  cities  and  towns  had  in  respect  of  the  urban 
schools.  One  of  the  duties  of  the  city  and  town  boards  was  to 
determine  the  number,  sites,  kind,  and  descriptions  of  schools  to 
be  established  and  maintained.  These  boards  were  also  to  see  that 
authorised  text-books  were  used,  and  that  the  schools  were  con- 
ducted according  to  the  regulations.  The  responsibility  for  rais- 
ing in  the  municipalities,  each  year,  sums  at  least  equal  to  the 
legislative  grants  was  fixed.  Each  county  was  to  appoint  a local 
superintendent  of  schools  for  the  county,  and  county  boards  of 
public  instruction  were  set  up,  composed  of  the  trustees  of  the 
county  grammar  school  and  the  local  superintendents. 


These  county  boards  were  to  examine  and  give  certificates  of 
qualification  to  the  common-school  teachers;  and  they  might  (if 
deemed  expedient)  select  from  the  books  recommended  by  the 
Council  of  Public  Instruction  such  books  as  they  should  think  best 
adapted  for  use  in  schools  under  their  jurisdiction.  The  local 
superintendents  were  required  to  see  that  the  schools  were  managed 
and  conducted  according  to  law ; to  prevent  the  use  of  unauthorised 
and  recommend  the  use  of  authorised  books;  to  act  in  accordance 
with  the  regulations  and  instructions  to  be  given;  and  to  report 
to  the  chief  superintendent,  stating  the  branches  taught  in  each 
school  and  the  books  used. 

The  Chief  Superintendent  of  schools  for  Upper  Canada  was  to 
be  appointed  by  the  Governor  and  was  to  be  responsible  to  and  sub- 
ject to  the  direction  of  the  Governor,  communicated  through  such 
Department  of  Government  as  might  be  directed.  He  was  to  appor- 
tion annually  all  moneys  granted  or  provided  by  the  Legislature 
for  common  schools  in  Upper  Canada,  and  not  otherwise  appro- 
priated by  the  Act,  to  the  several  municipalities  in  proportion  to 
their  population;  to  transmit  to  the  various  officers  such  general 
regulations  as  should  be  approved  by  the  Council  of  Public  Instruc- 
tion for  the  better  organisation  and  government  of  common  schools  ; 
to  take  the  general  superintendence  of  the  normal  school ; and  to 
provide  for  and  recommend  the  use  of  uniform  and  approved  text- 
books in  the  schools  generally.  The  Governor  was  authorised  to 
appoint  a Council  of  Public  Instruction  for  Upper  Canada,  of 
which  the  chief  superintendent  should  be  a member.  The  council 
was  to  adopt  all  needful  measures  for  the  permanent  establishment 
and  efficiency  of  the  normal  school,  containing  one  or  more  model 
schools;  to  make  regulations  for  the  management  of  the  normal 
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school,  and  to  prescribe  the  terms  and  conditions  of  admission  to 
it  and  instruction  in  it;  to  make  regulations  for  the  organisation, 
government,  and  discipline  of  common  schools,  and  the  classifica- 
tion of  schools  and  teachers;  and  to  examine  and  recommend  or 
disapprove  of  text-books  for  the  use  of  schools.  As  before,  no 
school  using  books  publicly  disapproved  of  by  the  council  could 
share  in  the  legislative  grant. 

It  was  enacted  also  that  a sum  not  exceeding  £1,500  per  annum 
should  be  allowed  out  of  the  legislative  school  grant  (i.e.,  out  of 
Upper  Canada’s  share  of  the  annual  grant  of  £50,000)  for  the 
salaries  of  officers  and  other  contingent  expenses  of  the  normal 
school,  and  that  a sum  not  exceeding  £1,000  should  be  allowed  out 
of  the  same  grant  to  facilitate  the  attendance  of  teachers  in  train- 
ing. By  sec.  40  it  was  enacted  that  no  county,  city,  town,  or  vil- 
lage should  share  in  the  legislative  school  grant  without  raising 
by  assessment  a sum  at  least  equal  to  the  share  of  such  grant  appor- 
tioned to  it.  The  name  “ Common  School  Fund  ” of  the  munici- 
pality was  given  to  the  sum  made  up  of  the  apportionment  and  the 
amount  raised  by  assessment;  and  it  was  enacted  that  that  fund 
-should  be  used  for  no  other  purpose  than  that  of  paying  the 
salaries  of  qualified  teachers  of  common  schools.  Section  41  empow- 
ered the  Governor  in  Council  to  authorise  the  expenditure  annually, 
out  of  Upper  Canada’s  share  of  the  legislative  school  grant,  of  £3,000 
for  school  libraries,  £25  in  every  county  or  riding  for  a teachers’ 
institute,  and  £200  for  plans  and  publications  for  the  improvement 
of  school  architecture  and  practical  science  in  connection  with  the 
common  schools — provided  that  these  sums  were  to  come  out  of  any 
additional  amount  awarded  to  Upper  Canada  out  of  the  grant, 
in  consideration  of  the  increase  of  Upper  Canada’s  population  in 
proportion  to  that  of  the  whole  Province,  and  that  the  amount 
theretofore  apportioned  to  the  several  municipalities  in  Upper 
-Canada  should  not  be  lessened  by  these  expenditures.  Section  44 
made  the  first  provision  for  certificates  of  qualification  valid 
throughout  Upper  Canada : such  certificates  might  be  given,  on 
the  recommendation  of  teachers  in  the  normal  school,  to  persons 
who  had  been  students  in  the  normal-school. 

In  the  regulations  issued  in  1850,  under  the  authority  of  the 
new  Act,  attention  was  directed  again  to  the  desirability  of  having 
only  one  series  of  text-books  in  a school,  so  that  the  scholars  could 
conveniently  be  classified  (p.  59),  and  a list  of  books  recommended 
was  printed  (p.  63).  The  books  appear  to  be  quite  elementary; 
and  the  “ programme  of  the  examination  and  classification  of 
teachers  ” prescribed  by  the  Council  of  Public  Instruction  is  one 
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that  could  not  have  been  prescribed  if  the  common  schools  had 
been  equipped  for  anything  beyond  the  imparting  of  elementary 
education  (p.  101  of  the  manual  issued  in  1850). 

In  1851  there  was  an  Act,  14  & 15  Yict.  ch.  Ill,  to  remove 
certain  doubts  that  had  arisen  as  to  the  meaning  of  the  separate- 
school  provisions  of  the  Act  of  1850;  and  in  1853,  by  16  Yict.  ch. 
185,  the  Act  of  1850  was  amended  and  supplemented.  The  powers 
of  the  boards  of  trustees  in  cities,  towns,  and  incorporated  villages 
were  made  co-extensive  with  those  of  the  trustees  of  school  sections. 
Persons  of  the  religious  persuasion  of  any  separate  school,  sending- 
children  to  such  school,  or  supporting  such  school  by  contributing 
thereto  annually  an  amount  equal  to  what  (if  such  school  had  not 
existed)  they  would  have  been  liable  to  pay  on  any  assessment  to 
obtain  the  annual  common-school  grant  for  the  municipality,  were 
exempted  from  the  payment  of  common-school  rates ; each  separate- 
school  was  to  share  in  the  legislative  common-school  grant  only 
(and  not  in  any  school  money  raised  by  local  municipal  assess- 
ment) according  to  the  average  attendance  of  pupils  attending 
such  separate  schools  as  compared  with  the  whole  average  attend- 
ance of  pupils  attending  the  common  schools  in  the  same  munici- 
pality; the  trustees  of  each  separate  school  were  made  a corpora- 
tion with  the  same  power  to  impose,  levy,  and  collect  school  rates 
or  subscriptions  upon  and  from  persons  sending  children  to  or  sub- 
scribing towards  the  support  of  the  separate  school  as  the  trustees 
of  a school  section  had  in  respect  of  persons  sending  children  to  or 
subscribing  towards  the  support  of  the  common  school  of  the  sec- 
tion. Power  to  unite  common  schools  and  grammar  schools  was 
given  to  the  trustees  of  school  sections.  The  chief  superintendent 
was  given  authority  to  direct  the  distribution  of  the  common- 
school  fund  of  any  township  among  the  school  sections  according 
to  the  length  of  time  in  each  year  during  which  a school  should 
have  been  kept  open  by  a legally  qualified  teacher.  By  sec.  23 
provision  was  made  for  the  expenditure  of  whatever  additional 
money  might  be  payable  to  Upper  Canada  out  of  the  legislative 
grant  or  might  be  granted  during  that  session  of  Parliament  for 
common-school  purposes  in  Upper  Canada.  Not  less  than  £4,000 
should  be  apportioned  to  the  common  schools ; not  more  than  £500 
of  which  sum  might  be  expended  in  special  aid  of  common  schools 
in  new  and  poor  townships;  some  money  might  be  spent  on  the 
normal  and  model  schools;  some  on  books,  etc.,  for  the  normal- 
school  museums;  and  some  might  be  devoted  to  a fund  for  super- 
annuated teachers. 

At  the  same  session  the  law  relating  to  grammar  schools  was 
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amended  by  the  Act  16  Yict.  ch.  186.  The  proceeds  of  the  sale 
of  lands  set  apart  for  the  encouragement  of  grammar  schools  in 
Upper  Canada,  all  annual  grants  by  Parliament,  and  all  moneys 
otherwise  available  for  the  purpose,  should  form  the  “ Upper  Can- 
ada Grammar  School  Fund;”  the  annual  income,  after  the  deduc- 
tion of  £100  for  a senior  grammar  school  in  each  county  and  cer- 
tain other  special  appropriations,  should  be  apportioned  to  the 
several  counties  in  proportion  to  population.  Local  municipalities 
might  raise  money  by  assessment  for  the  establishment  of  the 
county  grammar  school.  In  each  county  grammar  school,  pro- 
vision was  to  be  made  for  giving  instruction,  by  competent  teachers, 
in  all  the  higher  branches  of  a practical  English  and  commercial 
education,  including  the  elements  of  natural  philosophy  and 
mechanics,  and  also  in  Latin,  Greek,  and  mathematics  so  far  as  to 
prepare  students  for  University  College  or  any  college  affiliated 
to  the  University  of  Toronto  (the  King's  College  of  the  earlier 
Acts),  according  to  a programme  of  studies  and  general  rules  and 
regulations  to  be  prescribed  by  the  Council  of  Public  Instruction 
for  Upper  Canada  and  approved  by  the  Governor  in  Council,  pro- 
vided that  no  grammar  school  which  was  not  conducted  according 
to  such  programme,  rules,  and  regulations,  should  be  entitled  to 
receive  any  part  of  the  grammar-school  fund.  The  Council  of 
Public  Instruction  was  to  prepare  and  prescribe  (subject  to  appro- 
val by  the  Governor  in  Council)  a list  of  books,  a programme  of 
studies,  and  rules  and  regulations  for  grammar  schools.  The  chief 
superintendent  was  to  report  on  grammar  schools,  and  to  see  that 
the  fund  apportioned  was  applied  to  the  purposes  prescribed  and 
that  the  schools  were  conducted  according  to  the  rules  and  regula- 
tions. The  trustees,  of  each  grammar  school  had  power  to  appoint 
the  master  and  other  teachers  (the  master  to  be  a graduate  of  a 
university  or  to  hold  a certain  certificate  of  qualification)  ; to  fix 
the  fees  for  tuition;  to  agree  with  common-school  trustees  for 
uniting  one  or  more  common  schools  with  the  grammar  school — 
provided  ample  provision  was  made  for  giving  instruction  to  the 
pupils  in  the  elementary  English  branches ; anad  they  were  required 
to  make  annual  reports  to  the  chief  superintendent.  The  county 
municipalities  were  given  power  to  set  up  additional  grammar 
schools — but  not  until  the  state  of  the  grammar-school  fund  should 
permit  of  the  application  of  at  least  £50  annually  to  the  new 
school  (after  paying  £100  to  the  senior  school). 

In  1855  an  Act,  18  Yict.  ch.  132,  was  passed  “ to  make  further 
provision  for  the  grammar  and  common  schools  of  Upper  Canada.” 
It  was  enacted  that  the  “ additional  grants  ” which  had  been  made. 
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or  during  the  current  session  of  the  Legislature  should  be  made, 
for  grammar  and  common-school  purposes  in  Upper  Canada  should 
be  devoted  annually  to  the  establishment  and  maintenance  of  a 
model  grammar  school  in  connexion  with  the  normal  and  model 
schools,  to  the  payment  of  inspectors  of  grammar-schools,  to  pro- 
viding the  grammar  and  common  schools  with  maps  and  apparatus, 
and  to  other  specified  purposes,  the  amount  to  be  devoted  to  each 
purpose  being  stated,  and  that  “ the  whole  of  the  remainder  of  the 
said  grants  ” should  be  expended  as  further  aid  to  common  schools 
“ according  to  the  provisions  of  the  Common  .School  Acts  of  Upper 
Canada,  and  of  this  Act.”  Thus  a further  step  was  taken  towards 
bringing  the  common  schools  and  the  other  schools  together  into 
one  educational  system,  and  grants  for  common-school  purposes 
generally  were  distinguished  sharply  from  grants  for  special  pur- 
poses connected  with  education  in  the  common  schools  and  gram- 
mar schools. 


In  the  same  year  what  is  commonly  called  the  Tache  Act,  18 
Yict.  ch.  131,  was  passed  to  amend  the  laws  relating  to  separate 
schools  in  Upper  Canada  so  far  as  they  affected  the  Roman  Catho- 
lic inhabitants.  All  laws  inconsistent  with  the  new  Act  were 
repealed  so  far  only  as  they  related  to  the  Roman  Catholics  of 
Upper  Canada,  and  special  provision  was  made  for  the  establish- 
ment of  separate  schools  for  Roman  Catholics.  Any  five  heads  of 
families,  being  freeholders  or  householders  resident  within  any 
school  section  or  within  any  ward  of  a city  or  town  and  being 
Roman  Catholics,  were  given  power  to  convene  a meeting  of  per- 
sons desiring  to  establish  a separate  school.  The  meeting  might 
elect  trustees.  Notice  of  the  election  might  be  given.  Thereupon 
the  trustees  should  be  a body  corporate.  If  separate  schools  were 
established  in  more  than  one  ward  of  a city  or  town,  the  trustees 
of  the  several  schools  might  unite  to  form  a body  corporate  to  be 
known  as  the  board  of  trustees  of  the  Roman  Catholic  united 
separate  schools  for  the  city  or  town.  All  trustees  elected  and 
forming  a body  corporate  under  the  Act  were  to  have  the  same 
power  to  impose,  levy,  and  collect  school-rates  or  subscriptions 
upon  and  from  persons  sending  children  to  or  subscribing  towards 
the  support  of  separate  schools,  and  all  other  powers  in  respect  of 
separate  schools,  as  the  trustees  of  common  schools  had  and  pos- 
sessed under  the  Upper  Canada  Common  School  Act  of  1850  and 
the  supplementary  Act  of  1853  in  respect  of  common  schools,  and 
they  should  be  bound  to  perform  all  duties  required  of  the  trustees 
of  common  schools;  and  teachers  of  separate  schools  were  to  be 
“ subject  to  all  penalties  provided  against  teachers  of  common 
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schools.”  A majority  of  any  board  of  trustees  elected  under  the 
Act  might  grant  certificates  of  qualification  to  teachers  of  separate 
schools  under  their  management.  The  supporters  of  separate 
schools  were  exempted  from  the  payment  of  rates  for  common 
schools  and  common-school  libraries.  By  sec.  13  every  separate 
school  established  under  the  Act  was  declared  to  be  entitled  to 
“ a share  in  the  fund  annually  granted  by  the  Legislature  . . . 
for  the  support  of  common  schools,  according  to  the  average  num- 
ber of  pupils  attending  such  school  ...  as  compared  with  the 
whole  average  number  of  pupils  attending  school  in  the  same  city, 
town,  village  or  township,”  but  not  to  any  part  or  portion  of  school 
moneys  arising  or  accruing  from  local  assessment  for  common- 
school  purposes.  The  trustees  of  each  separate  school  were  to 
transmit  periodically  to  the  Chief  Superintendent  of  Education  a 
statement  of  the  average  attendance  at  the  school,  and  of  the  num- 
ber of  months  that  the  school  had  been  kept  open;  and  the  superin- 
tendent was  to  determine  the  proportion  which  the  trustees  would 
be  entitled  to  receive  out  of  the  legislative  grant,  and  was  to  pay 
the  amount  to  the  trustees. 

In  1856,  in  a statute,  19  Viet.  ch.  54,  which  dealt  primarily 
with  the  formation  of  a fund  for  the  promotion  of  superior  educa- 
tion in  Lower  Canada,  it  was  enacted  by  sec.  18  that  £5,000  cur- 
rency should  be  appropriated  yearly,  out  of  the  consolidated  reve- 
nue fund,  for  the  encouragement  of  superior  education  in  Upper 
Canada,  and  should  be  distributed  among  the  several  collegiate 
educational  institutions,”  or  such  of  them  as  the  Legislature  should 
designate  by  an  annual  vote.  In  the  vote  of  the  next  year  (20  Viet, 
ch.  17)  something  less  than  £800,  out  of  this  £5,000,  was  given  to 
the  Upper  Canada  grammar-school  fund,  the  rest  of  the  £5,000 
being  apportioned  amongst  certain  named  colleges. 

The  public  general  statutes,  whether  passed  by  the  Legislature 
of  Upper  Canada  before  the  Union  Act  or  by  the  Parliament  of  the 
•Province  of  Canada,  that  applied  exclusively  to  Upper  Canada  were 
in  1859  revised,  classified,  and  consolidated  into  the  Consolidated 
Statutes  for  Upper  Canada:  C.S.U.C.  ch.  1.  In  the  consolidation, 
the  Grammar  Schools  Act  is  ch.  63,  the  Common  Schools  Act  is 
ch.  64,  and  the  Separate  Schools  Act  is  ch.  65.  At  the  same  time 
the  public  general  statutes  applicable  to  the  whole  of  Canada  were 
revised,  classified,  and  consolidated  into  the  Consolidated  Statutes 
of  Canada,  the  Act  respecting  public-school  lands  and  the  fund  for 
education  becoming  ch.  26,  and  the  Act  respecting  Clergy  Reserves, 
to  which  reference  will  have  to  be  made  later  on,  becoming  ch.  25. 

The  Grammar  Schools  Act,  C.S.U.C.  ch.  63,  was  a consolida- 
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tion,  with  no  important  change,  of  the  Acts  of  1853  and  1855  and 
sec.  18  of  the  Act  of  1856,  already  mentioned,  and  an  Act  of  1855 
(18  Yict.  ch.  121),  which  provided  a means  for  the  sale  of  lands 
held  for  the  purposes  of  public  educational  institutions  when  such 
lands  could  not  conveniently  be  used  for  such  purposes  (sums  of 
money  being  stated  in  dollars,  pursuant  to  legislation  of  1853  and 
later,  instead  of  in  pounds  currency). 

The  Common  Schools  Act,  C.S.U.C.  ch.  64,  was  a consolida- 
tion and  re-arrangement  of  the  Acts  of  1850  (13  & 14  Yict.  ch.  48) 
and  1853  (16  Yict.  ch.  185)  and  some  of  the  provisions  of  the  Act 
of  1855  (18  Yict.  ch.  132)  with  one  or  two  unimportant  additions 
— but  without  any  of  the  provisions  for  separate  schools  of  any 
class,  the  law  as  to  separate  schools  being  consolidated  in  the 
Separate  Schools  Act,  C.S.U.C.  ch.  65. 

The  Separate  Schools  Act  continued  the  enactments  of  the 
Common  Schools  Act  of  1850  and  1853  relating  to  separate  schools 
for  Protestants  and  for  coloured  people,  and,  with  some  unimport- 
ant verbal  changes,  the  enactments  of  the  Tache  Act  (18  Yict. 
ch.  131)  relating  to  separate  schools  for  Roman  Catholics. 

As  has  been  stated,  the  law  respecting  the  public-school  lands 
and  the  fund  for  education  was  consolidated  as  ch.  26  of  the  Con- 
solidated Statutes  of  Canada.  It  was  recited  that  the  Commis- 
sioner of  Crown  Lands  had,  under  the  provisions  of  12  Yict.  ch.  200, 
set  aside  one  million  acres  of  public  lands  for  common-school  pur- 
poses, and  that  some  of  the  land  so  set  aside  had  been  sold;  and 
it  was  enacted  that  the  remainder  should  be  sold  or  disposed  of,, 
and  that  the  proceeds  (after  the  payment  of  the  expenses  of  man- 
agement or  sale  and  of  all  Indian  annuities  charged  on  the  lands 
or  moneys)  should  be  applied  to  create  a capital  sum  sufficient,  at 
6 per  centum  per  annum,  to  produce  a clear  annual  sum  of  $400,000,, 
and  that  the  income  should  form  “ The  Common  School  Fund/’ 
It  was  enacted  also  that,  for  the  establishment,  support,  and  main- 
tenance of  common  schools  in  Canada  until  the  common-school 
fund  should  produce  an  annual  income  of  $200,000,  there  should 
be  granted  yearly  the  sum  of  $200,000,  made  up  of  the  annual 
income  of  the  permanent  fund  and  of  such  further  sum  (taken  out 
of  any  unappropriated  moneys  raised  for  the  public  uses  of  the 
Province)  as  might  be  required  to  complete  the  same;  and  that 
such  annual  grant  should  constitute  “ The  Common  School  Fund.” 
This  annual  sum  of  $200,000  was  to  be  divided  between  Upper  Can- 
ada and  Lower  Canada  in  proportion  to  their  respective  populations  ;- 
when  the  permanent  fund  should  produce  an  annual  income  of 
$200,000  the  grant  out  of  the  provincial  revenue  was  to  cease  (but 
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was  to  be  paid  again  in  any  year  in  which  the  revenue  from  the 
permanent  fund  should  fall  below  $200,000)  ; one-fourth  of  the 
proceeds  of  the  school  lands  in  any  county,  and  one-fifth  of  the 
proceeds  of  unappropriated  Crown  lands  in  any  county,  might  be 
reserved  by  the  Governor  in  Council  as  funds  for  public  improve- 
ments within  the  county. 

It  may  be  noted  at  this  point  that  the  common-school  fund  was 
not  dealt  with  as  the  law  directed.  Most  of  the  lands  set  apart 
(all  of  which  were  in  Upper  Canada)  were  sold,  but  the  proceeds 
(except  a small  sum),  instead  of  being  invested,  were  kept  as  a 
separate  fund  and  were  credited  with  interest,  the  fund  and  interest 
being  left  to  accumulate,  and  the  $200,000  being  furnished  annually 
out  of  the  consolidated  revenue  fund;  so  that  at  Confederation 
there  was  a considerable  fund  in  the  hands  of  the  Government,  and 
another  large  sum  remained  due  from  purchasers  of  lands  sold, 
and  8,559  acres  of  land  had  not  been  disposed  of : per  Casault,  C.J., 
in  his  reasons  for  his  award  in  Province  of  Ontario  and  Province  of 
Quebec  v.  Dominion  of  Canada,  In  re  Common-School  Fund  and 
Lands  (1898),  28  Can.  S.C.R.  609,  627.  Arbitrators,  appointed 
under  sec.  142  of  the  British  North  America  Act,  decided  in  1870 
that  there  should  be  deducted  from  the  fund  and  placed  to  the  credit 
of  the  Upper  Canada  Improvement  Fund  a sum  of  $124,685.18, 
that  the  residue  of  the  fund  should  be  held  by  the  Dominion,  and 
that  the  income  should  be  divided  between  the  two  Provinces  pur- 
suant to  ch.  26  of  the  Consolidated  Statutes;  that  moneys  that 
Ontario  had  received  from  purchasers  since  Confederation,  or 
should  receive  after  the  award,  were  to  be  paid  to  the  Dominion 
and  that  the  income  therefrom  should  be  apportioned;  and  that, 
out  of  moneys  received  from  purchasers,  Ontario  was  entitled  to 
retain  6 per  cent,  for  sale  and  management  and  25  per  cent,  for 
the  benefit  of  the  Upper  Canada  Improvement  Ftind  (28  Can. 
S.C.R.  at  pp.  812-813).  This  award  was  held  to  be  valid;  and 
the  award  of  the  majority  of  the  arbitrators  appointed  under 
statutes  of  1891  to  ascertain  and  determine  (amongst  other  things) 
the  amount  of  the  principal  of  the  common-school  fund,  which 
award  fixed  the  amount,  as  of  the  10th  April,  1893,  at  $2,457,688.62, 
was  upheld.  In  1921  Ontario’s  share  of  the  corpus  of  the  fund 
was  $1,483,111.36:  Public  Accounts,  1921,  p.  11;  and  the  interest 
received  by  Ontario  on  account  of  such  share  was  $73,895.20 : p.  55. 

To  revert  to  the  legislation.  In  1863,  by  an  Act,  26  Yict.  ch.  5, 
intituled  “ An  Act  to  restore  to  Roman  Catholics  in  Upper  Canada 
certain  rights  ill  respect  of  Separate  Schools,”  and  passed,  as  is 
stated  in  the  preamble,  for  the  purpose  given  in  the  title  “ and  to 
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bring  the  provisions  of  the  law  respecting  separate  schools  more  in 
harmony  with  the  provisions  of  the  law  respecting  common  schools/’ 
the  sections  of  the  consolidated  statute  relating  to  Roman  'Catholic 
separate  schools  were  repealed  and  other  sections  were  substituted 
for  them.  This  is  the  Act  that  was  in  force  at  Confederation; 
counsel  for  the  petitioners  refer  to  it  as  the  “ charter  ” of  the 
denominational  schools.  The  important  differences  between  it  and 
the  consolidated  statute  seem  to  be  these : ( 1 ) Separate-school  sec- 
tions, whether  in  the  same  or  adjoining  municipalities  (not  only, 
as  in  the  former  Act,  the  schools  in  one  ward  of  a city  or  town) 
may  be  joined  in  a separate-school  union  section.  (2)  The  teachers 
of  separate  schools  shall  be  subject  to  the  same  examinations  and 
receive  their  certificates  of  qualification  in  the  same  manner  as 
common-school  teachers  generally.  (3)  Supporters  of  separate 
schools  who  give  the  requisite  notice  shall  be  exempt  from  the  pay- 
ment of  municipal  rates  for  common  schools  and  common-school 
libraries  while  they  continue  to  be  supporters  of  separate  schools, 
and  not  merely  for  the  current  year  as  under  the  former  Act ; and 
provision  is  made  for  the  withdrawal  of  the  notice.  (4)  Every 
separate  school  shall  be  entitled  to  a share  in  the  fund  annually 
granted  by  the  Legislature  of  the  Province  for  the  support  of 
common  schools,  “ and  shall  be  entitled  also  to  a share  in  all  other 
public  grants,  investments  and  allotments  for  common-school  pur- 
poses now  made  or  hereafter  to  be  made  by  the  Province  or  the 
municipal  authorities/’  according  to  average  attendance,  as  before, 
but  not  to  any  portion  of  school  moneys  arising  or  accruing  from 
local  assessment  for  common-school  purposes  within  the  munici- 
pality. (5)  The  Roman  Catholic  separate  schools,  with  their  regis- 
ters, shall  be  subject  to  such  inspection  as  may  be  directed  from 
time  to  time  by  the  Chief  Superintendent  of  Education,  and  shall 
be  subject  also  to  such  regulations  as  may  be  imposed  from  time 
to  time  by  the  Council  of  Public  Instruction  for  Tipper  Canada. 

The  enactment  that  every  Roman  Catholic  separate  school 
should  be  entitled  to  a share  in  all  public  grants,  investments,  and 
allotments  for  common-school  purposes  made  or  to  be  made  by  the 
municipal  authorities,  but  that  nothing  in  the  Act  contained  should 
entitle  any  such  school  to  any  part  or  portion  of  school  moneys 
arising  or  accruing  from  local  assessment,  makes  it  desirable  to 
refer  to  one  fund,  other  than  the  rates,  upon  which  some  munici- 
palities were  drawing  for  money  for  school  purposes,  viz.,  the  Upper 
Canada  Municipalities  Fund.  A statute  of  1854,  18  Viet.  ch.  2, 
gave  in  the  preamble  the  history  of  the  Clergy  Reserves,  and 
enacted  that  the  moneys  arising  from  the  reserves  in  Upper  Canada 
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should  continue  to  form  the  Upper  Canada  Municipalities  Fund; 
that  so  much  of  the  fund  as  should  be  available  after  provision  was 
made  for  any  stipends  or  allowances  still  charged  upon  it  should 
be  apportioned  among  the  county  and  city  municipalities  in  pro- 
portion to  population,  and  should  make  part  of  the  general  funds 
of  the  municipality  and  be  applicable  to  any  purpose  to  which 
such  funds  were  applicable.  In  1856,  by  19  Viet.  ch.  16,  this  was 
amended,  and  the  apportionment  was  to  be  amongst  the  city,  town, 
incorporated  village,  and  township  municipalities ; and  by  the  con- 
solidated statute,  C.S.C.  ch.  25,  sec.  11,  each  municipality  was 
authorised  to  pass  by-laws  to  set  aside  its  share  of  the  fund  for  any 
special  purpose.  In  his  report  for  1860,  the  Chief  Superintendent 
stated  (p.  5)  that  it  appeared  that  the  municipalities  had  aided  the 
school  sections  from  the  Clergy  Reserve  moneys  in  their  hands,  in 
preference  to  levying  special  rates;  and  in  the  reports  for  1861, 

1862,  1863,  and,  presumably,  :n  other  reports,  are  references  to 
considerable  items  of  receipts  described  as  coming  from  “ The 
Clergy  Reserve  Fund  and  other  sources.” 

The  last  statute  passed  before  Confederation  that  need  be 
referred  to  is  an  Act  of  1865  for  the  further  improvement  of  gram- 
mar schools  in  Upper  Canada — 29  Viet.  ch.  23.  This  Act  dealt 
with  procedure — defining  the  rights  of  cities,  local  municipalities 
in  counties,  etc. — and  did  not  touch  the  character  of  the  school. 
Perhaps  its  most  important  provision  in  the  present  connexion  was 
(sec.  6)  that  no  grammar  school  should  he  entitled  to  share  in  the 
grammar-school  fund  unless  a sum  should  be  provided,  from  local 
sources,  exclusive  of  fees,  equal  at  least  to  half  the  sum  appro- 
priated, and  expended  for  the  same  purpose  as  the  fund. 

The  course  of  the  legislation  having  been  traced  down  to  Con- 
federation, it  seems  to  be  desirable  to  make  some  mention  of  the 
reports,  circulars,  and  instructions  that  were  referred  to  by  counsel 
for  the  purpose  of  shewing  what  had  been  the  aim  of  the  founders 
of  the  school  system,  and  what  had  been  accomplished  before  the 
passing  of  the  British  North  America  Act.  Of  course,  what  has 
to  be  found  is,  what  rights  with  respect  to  denominational  schools 
Roman  Catholics  in  Ontario  had  by  law  at  Confederation,  and  the 
intention  of  the  Legislature  is  to  be  gathered  from  the  statutes; 
but  an  understanding  of  what  the  school  system  had  become  by 

1863,  when  the  Separate  Schools  Act,  26  Viet.  ch.  5,  was  passed, 
is  important,  and  one  of  the  sources  of  information  as  to  what  had 
been  accomplished  is  the  superintendent’s  statements,  made  from 
time  to  time,  as  to  what  he  was  still  hoping  to  accomplish.  There- 
fore, it  was  necessary  to  receive  in  evidence  some  documents  that 
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in  one  aspect  are  not  relevant  to  the  case,  and  it  will  be  necessary 
to  refer  to  some  of  the  documents  so  admitted. 

The  earliest  document  referred  to  at  the  trial  is  a report  upon 
“ a system  of  public  elementary  instruction  for  Upper  Canada/’ 
made  in  1846  by  the  Assistant  Superintendent  of  Education  to  the 
Provincial  Secretary  (who,  under  the  Act  of  1843,  was  Chief  Super- 
intendent). The  Assistant  Superintendent  was  the  Revd.  Egerton 
Ryerson,  who  became  Chief  Superintendent  after  provision  had  been 
made  for  the  holding  of  the  office  by  some  one  other  than  the  Pro- 
vincial Secretary,  and  who  continued  to  be  Chief  Superintendent 
until  1876.  He  had  been  given  a year’s  leave  of  absence  to  study 
educational  systems  in  Europe,  and  the  report,  which  preceded  the 
Act  of  1846  by  a few  months,  gaye  the  result  of  his  observations. 
His  idea  of  the  common  school  was  that  it  was  a unit  of  the  edu- 
cational system.  He  though  that  in  the  system  there  must  be  a 
gradation  of  schools,  “ the  outline  ” of  which  was  “ partially  drawn 
in  the  statutes  which  provide  for  the  establishment  of  elementary, 
model,  grammar  schools,  and  colleges.”  He  thought  that  the  com- 
mon schools  ought  to  be  made  to  correspond  with  the  primary 
schools  of  Prance  and  Prussia,  that  the  district  model  schools 
should  be  made  Upper  Canada’s  industrial  schools,  that  the  district 
grammar  schools  should  be  made  to  occupy  the  position  of  the 
French  communal  and  Royal  Colleges  and  the  Prussian  gymnasia, 
and  that  a university  should  complete  the  series.  He  thought  that, 
in  the  carrying  out  and  completion  of  such  a system,  the  courses  of 
instruction  in  each  class  of  school  would  be  prescribed,  as  also  the 
qualification  for  admission  into  each  of  them  above  the  primary 
grade.  He  pointed  out  that  the  development  of  such  a system  was 
not  the  work  of  a day,  but  he  expressed  the  hope  that  before  long 
the  essential  features  of  the  scheme  would  be  seen  in  Upper  Canada. 

In  the  same  year,  reporting  upon  the  proposed  amendment  of 
the  Act  of  1843,  Ur.  Ryerson  said  that  from  an  examination  of  the 
Act  it  was  obvious  that  its  object  was  “ to  secure  to  the  whole 
people  the  benefits  of  a common  school  education,  providing  for  the 
establishment  of  both  elementary  and  superior  common  schools 
. . . rendering  the  common  schools  accessible  to  the  poor  . . . 
and  eyidently  contemplating  the  . . . co-operation  of  the  Gov- 

ernment and  of  the  people  in  its  administration.”  The  Act  was 
defective,  however,  in  many  respects,  one  of  which  was  that  the 
system  was  parochial  rather  than  provincial.  He  proposed  to 
strengthen  the  central  administrative  authority,  and  to  do  some- 
thing towards  securing  uniformity  in  text-books  by  empowering 
his  proposed  board  of  education  to  prepare  a list  of  books  that  they 
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would  approve  and  another  of  books  that  they  would  not  permit  to 
be  used  (Historical  Educational  Papers  and  Documents,  vol.  3, 
p.  162).  Many  of  the  recommendations  appear  to  have  been 
adopted  in  the  Act  of  1846. 

The  Act  of  1847,  10  & 11  Viet.  ch.  19,  referred  to  by  the  Chief 
Superintendent  as  “ the  City  and  Town  School  Bill,”  which  gave 
to  the  trustees  of  urban  schools  the  right  “ to  determine  the  num- 
ber, sites,  and  description  of  schools  ” to  be  established  and  main- 
tained, was  another  of  the  Acts  proposed  by  Dr.  Ryerson.  In  each 
rural  school  section  there  was  only  one  school,  which,  necessarily, 
was  a mixed  school,  adapted  to  the  youngest  class  of  pupils ; there- 
fore there  could  be  no  gradation  of  rural  common  schools.  The 
superintendent  thought  that  in  the  towns  there  were  too  many 
inferior  schools,  whereas,  except  private  schools,  there  were  none 
of  a higher  order;  and  his  idea  was  that  if  all  the  common  schools 
in  a town  were  brought  under  the  jurisdiction  of  one  board  there 
could  be  primary,  intermediate,  and  high  schools,,  either  in  separate 
buildings  or  in  separate  parts  of  one  or  more  buildings,  and  that 
efficiency  and  economy  would  be  promoted  by  the  change  (Histori- 
cal Documents,  vol.  3,  pp.  185-6).  The  Act  having  been  passed, 
the  chief  superintendent,  in  January,  1848,  sent  a circular  to  the 
mayors  of  the  cities  and  towns,  in  which  he  told  them,  amongst 
other  things,  that  the  trustees  would  determine  the  age  at  which 
pupils  would  be  admitted  to  each  kind  or  class  of  school,  or  to  each 
department  of  a school  comprising  more  than  one  department,  the 
particular  school  which  pupils  in  different  localities  in  the  town 
should  attend,  and  the  subjects  of  instruction  and  the  text-books 
to  be  used  in  each  school  and  department.  In  his  report  for  the 
year  1847,  which  was  the  first  year  in  which  the  local  authorities 
had  made  returns  of  the  subjects  taught,  he  states  that  1,773  pupils 
are  said  to  have  been  pursuing  studies  additional  to  reading,  geo- 
graphy, mensuration,  algebra,  etc.,  and  he  assumes  that  these 
“ other  ” studies  were  “ higher  studies,”  for  he  finds  that  Latin 
was  taught  in  41  of  the  2,727  schools,  French  in  60,  and  the  ele- 
ments of  natural  philosophy  in  77 ; and  in  the  report  for  1849  he 
shews  a falling  off  in  the  number  of  schools  teaching  Latin,  and 
an  increase  in  the  number  of  those  teaching  the  elements  of  natural 
science.  He  quotes  one  of  the  local  superintendents  as  reporting 
that  ertain  townships  “ boast  of  schools  in  which  the  teachers  are 
capable  of  imparting  a thorough  English,  and,  in  some  instances, 
a good  classical  education.” 

In  the  report  for  1850  it  is  stated  that  the  placing  of  all  the 
common  schools  of  a city  or  town  under  one  board  has  been  ad- 
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vantageous;  and  the  hope  is  expressed  that  there  will  be  a further 
advance  now  that  the  mode  of  electing  the  trustees  has  been 
changed.  The  urban  trustees,  it  is  said,  have  been  able  to 
establish  and  classify  the  schools  in  such  manner  as  to  meet  the 
needs  of  all  ages  and  classes  of  youth,  by  the  establishment  of 
primary,  intermediate,  and  high  schools— in  some  instances  by 
setting  up  a large  central  school  with  primary,  intermediate,  and 
high-school  departments,  in  other  instances  by  having  one  high 
school,  with  intermediate  and  primary  schools  in  separate  build- 
ings in  different  parts  of  the  city  or  town.  The  grammar  schools, 
it  is  said,  are  failing  to  fulfil  the  purpose  for  which  they  were 
established.  Many  of  them  receive  very  young  pupils,  and  much 
of  the  time  of  the  teachers  is  wasted  on  “ the  A.B.C.  of  common- 
school  instruction;”  so  that,  whereas  the  common  school  ought 
to  be  the  feeder  of  the  grammar  school,  which,  in  turn  ought 
to  be  the  connecting  link  between  the  common  school  and  the 
university,  having  its  classes  filled  up  from  the  highest  classes  of 
the  common  school,  the  grammar  school  really  is  not  forming  a 
part  of  a general  system  of  public  instruction. 

In  an  appendix  to  the  report  for  1850  there  is  a reprint  of 
an  article  that  had  appeared  in  the  Journal  of  Education  (edited 
by  Dr.  Ryerson)  in  which  mention  is  made  of  the  “noble  examples” 
set  by  the  trustees  in  Hamilton,  London,  and  other  cities  and 
towns.  What  the  London  trustees  had  been  doing  to  win  this 
praise  is  stated  in  their  report  for  1852,  which  is  printed  in  an 
appendix  to  the  Chief  Superintendent’s  report  for  that  year.  The 
trustees  said  that,  “deeming  it  proper  to  place  within  the  reach 
of  every  class  of  the  community,  and  of  every  child  who  might 
evince  a talent  for  a more  extended  range  of  studies  than  are 
generally  pursued  at  common  schools,  facilities  for  the  acquisi- 
tion of  literary  and  scientific  attainments  equal  to  those  afforded 
by  the  higher  order  of  academies,”  they  had  “directed  the  principal 
to  introduce,  in  addition  to  the  other  studies,  that  of  classics,” 
and  that  during  the  past  year  about  25  pupils  had  availed  them- 
selves of  the  advantages  afforded. 

Prom  the  report  for  1853  it  appears  that  the  average  attendance 
at  the  common  schools  in  Upper  Canada  had  been  something  over 
90,000,  and  that  1,800  pupils  had  studied  algebra,  1,100  had 
studied  geometry,  and  2,300  had  taken  studies  other  than  those 
specially  mentioned.  Selections  from  the  rules  prescribed  by  the 
Council  of  Public  Instruction  for  the  examination  and  qualification 
of  teachers  are  printed.  No  knowledge  of  the  classics  was  required, 
and  the  standard  in  mathematics  was  not  high:  first-class  teachers 
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had  to  be  “familiar  with  the  simple  rules  of  algebra”  and  “to 
know  the  first  four  books  of  Euclid.” 

Some  of  the  provisions  of  the  Grammar  School  Act  of  1853, 
16  Viet.  ch.  186,  have  been  stated.  In  the  Chief  Superintendent’s 
report  for  1854,  made  pursuant  to  the  new  Act,  it  was  said  that 
there  were  in  Upper  Canada  one  normal  school,  two  model  schools, 
64  county  grammar  schools,  and  3,244  common  schools.  It  was 
also  said  that  the  grammar  schools  theretofore  had  had  to  contend 
with  innumerable  difficulties,  the  chief  of  which  had  been  the 
utter  absence  of  any  recognised  system  of  management  or  any 
curriculum  or  fixed  standard  of  education ; that  the  grammar 
schools  had  been  “ officially  isolated  from  the  common  school — 
their  natural  source  of  supply — on  the  one  hand,  and  from  the 
university  colleges — their  natural  limit  of  instruction — on  the 
other;”  but  that  “this  anomalous  state  of  things”  had  ceased, 
and  that  a programme  of  classification  and  studies  which  had 
been  adopted  by  the  Council  of  Public  Instruction  (pursuant 
to  the  new  Act)  would  effect  a salutary  change.  Reference  was 
made  also  to  a set  of  rules  and  regulations  which  had  been 
adopted  and  to  a list  of  text-books  which  had  been  prescribed. 
In  these  regulations  it  was  stated  by  way  of  preface  that  from  the 
Act  it  appeared  clearly  that  it  was  “the  object  and  function  of 
grammar  schools,  not  to  teach  the  elementary  branches  of  English,” 
but  to  teach  the  subjects  necessary  for  matriculation  into  the 
university;  and  it  was  ordered  that  pupils  to  be  admitted  to  a 
grammar  school  must  possess  a stated  knowledge  of  reading,  spel- 
ling, writing,  arithmetic,  grammar,  and  geography.  In  a circular 
attached  to  the  rules,  the  Chief  Superintendent  called  attention 
to  the  fact  that  the  office  of  the  grammar  school  was  that  “ of 
a preparatory  school  to  the  university  for  one  class  of  pupils, 
and  that  of  a finishing  school  to  another  and  larger  class  of 
pupils.” 

In  the  report  for  1855  there  is  published  a report  from  the 
local  superintendent  at  Hamilton,  containing  an  elaborate  descrip- 
tion of  the  common  schools  maintained  by  the  Hamilton  trustees. 
There  were  primary  schools  in  various  parts  of  the  city,  to  which 
any  child  over  5 years  of  age  could  be  admitted  and  in  which  he 
might  remain  until  he  was  qualified  for  promotion  to  the  central 
school.  Each  primary  school  comprised  two  or  three  divisions 
of  75  children.  In  the  central  school  there  were  8 divisions  for 
boys  and  6 for  girls.  There  were  maps,  charts,  and  a “ set  of 
philosophical  and  chemical  apparatus,”  and  a library  of  1,700 
volumes.  An}^  child  entering  could  remain,  free  of  charge,  until 
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he  had  passed  through  the  various  classes,  “and,  if  desirous, 
qualified  himself  for  matriculation  at  the  university.” 

The  Journal  of  Education  for  February,  1855,  printed  what 
the  editors  called  “The  programme  of  public  instruction,  as  pro- 
vided by  law  in  Upper  Canada,  and  extending  from  the  primary 
school  up  to  the  university.”  The  “order  and  classification  of 
subjects  taught  in  the  common  schools  ” was  said  to  be  that  of 
the  model  school,  in  which  all  student  teachers  of  the  normal 
school  practised.  The  other  programmes  were  those  of  the  high 
schools  and  the  University  of  Toronto.  The  editors  rejoiced  “to 
be  permitted  to  witness  the  realisation  of  views  and  anticipations” 
of  the  development  of  a system  in  which  the  courses  of  instruc- 
tion in  each  class  of  school  would  be  prescribed,  and  each  school 
would  occupy  its  appropriate  place. 

In  1857  some  270,000  children  seem  to  have  attended  the  com- 
mon schools  for  some  portion  of  the  school  year.  About  1,500  of 
them  studied  geometry,  8,000  studied  algebra,  and  4,700  (of 
whom  1,200  were  in  Hamilton)  took  some  work  not  stated  in 
the  report.  There  were  100  separate  schools,  of  which  26  taught 
algebra  and  14  geometry. 

The  regulations  for  the  common  schools  published  by  the  Coun- 
cil of  Public  Instruction  in  1858  seem  to  mark  an  advance  in  the 
extent  of  the  central  control  exercised.  An  order  and  classification 
of  studies  was  prescribed,  definite  rules  being  laid  down  as  to 
what  was  to  be  studied  in  each  of  the  three  divisions  of  the  school. 
In  the  third  or  higher  division  the  work  was  a little  in  advance 
of  what  would  be  called  elementary — for  instance,  the  first  six 
books  of  Euclid  were  to  be  studied,  and  subjects  such  as  trigono- 
metry and  the  elements  of  geology  might  be  taken  up  at  the 
discretion  of  the  school  authorities.  The  regulations  for  the  gram- 
mar schools  had  appeared  before,  as  has  been  noted,  but  they  were 
reprinted  in  the  report  for  the  year,  with  some  changes  (e.g.  in 
the  programme  of  studies)  that  need  not  be  discussed. 

In  an  address  delivered  in  1860  the  Chief  Superintendent 
called  attention  of  the  voluntary  character  of  the  common  schools 
■ — the  central  authorities  could  not  compel  the  inhabitants  of  any 
municipality  to  set  up  or  maintain  a school — and  to  the  need  for 
increased  provision  for  the  support  of  the  grammar  schools,  so 
that  they  could  be  made  more  efficient. 

In  1863  there  was  printed  for  the  Department  of  Public 
Instruction  for  Upper  Canada  a book  intituled  “The  Law  of 
1863  relating  to  Roman  Catholic  Separate  Schools  in  Upper 
Canada,  together  with  Extracts  from  the  Common  School  Acts, 
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Departmental  Regulations,  etc.,  affecting  the  Roman  Catholic 
Separate  Schools  — arranged  with  Notes  and  References/’  As 
appendix  “H”  in  this  book,  under  the  heading,  “Order  and  classi- 
fication of  studies  prescribed  for  the  Common  Schools  in  Upper 
Canada,  as  observed  in  the  Upper  Canada  Model  School,  Toronto, 
and  applicable  to  Roman  Catholic  Separate  Schools  (Adopted  by 
the  'Council  of  Public  Instruction),”  are  printed  tables  “defining 
the  course  to  be  completed”  in  each  of  the  three  divisions  of  a 
school,  which  tables  are  exactly  the  same  as  the  “Order  and 
Classification  of  Studies  prescribed  for  the  Common  Schools  in 
Upper  Canada  ” in  1858.  While  this  book  was  produced  in  com- 
pliance with  a request  of  counsel  for  the  petitioners  for  copies  of 
any  regulations  that  had  been  passed,  counsel  for  the  petitioners 
do  not  admit  that  the  Council  of  Public  Instruction  did  in  fact 
affect  to  regulate  the  courses  of  study  in  the  Roman  Catholic 
separate  schools.  There  seems,  however,  to  be  no  reason  why 
less  authenticity  should  be  attributed  to  appendix  “H”  than  to 
any  other  of  the  printed  copies  of  regulations  and  circulars  received 
in  evidence;  and  it  seems  to  be  proper  to  assume — in  so  far  as  it 
is  material — that  the  council  did,  in  1863,  decree  that  the  sub- 
jects of  secular  instruction  should  be  the  same  in  the  separate  and 
the  common  schools.  It  may  be  noted  that  the  Roman  Catholic 
Bishop  of  Toronto  was  a member  of  the  council. 

The  annual  report  for  1863  shews  that  there  were  then  120 
Roman  Catholic  separate  schools,  with  nearly  16,000  pupils  en- 
rolled, of  whom  more  than  300  were  studying  algebra  and  geometry, 
and  more  than  400,  natural  philosophy.  It  shews  also  that  21,000 
of  the  pupils  in  the  -common  schools  were  16  or  over  16  years  of 
age.  Mr.  Justice  John  Wilson,  who  had  been  local  superintendent 
of  common  schools  at  London,  had  relinquished  his  office,  and  he 
took  occasion  to  review  the  development  that  he  had  seen  (exhibit 
28,  p.  163).  The.  classical  department  of  the  central  school  in 
London  had  been  extended  “so  as  to  embrace  Latin,  Greek,  and 
French,  and  made  comprehensive  enough  to  qualify  students  for 
entering  upon  the  study  of  any  of  the  learned  professions,  or 
to  matriculate  in  any  college  or  university  in  the  Province ;” 
and  within  the  past  few  years  6 students,  entirely  trained  in 
the  central  school,  had  passed  their  preliminary  examinations 
with  the  highest  credit  and  had  entered  on  the  study  of  law. 

The  manual  of  1864  for  the  trustees  of  common  schools 
contains  (pp.  155-158)  the  programme  (approved  in  1858)  of  the 
entrance  examination  and  course  of  studies  in  the  normal  school. 
The  course  for  obtaining  a first-class  certificate  in  the  senior 
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division  indicates  that  a teacher  holding  such  a certificate  would 
have  been  qualified  to  impart  a good  English  education,  but  the 
programme  contained  no  provision  for  classics. 

In  1864  a committee  of  the  board  of  common-school  trustees 
for  Toronto  reported  in  favour  of  establishing  a superior  or  “high” 
school  for  girls,  but  against  setting  up  such  a school  for  boys, 
because  there  was  “some  public  provision  for  boys  in  this  respect” 
already,  in  Upper  Canada  College  and  the  grammar  schools.  (There 
had  been  a difference  of  opinion  as  to  whether  girls  were  eligible 
for  admission  to  the  grammar  schools,  and  apparently  the  law 
officers  of  the  Crown  had  thought  they  were  not.) 

The  issue  of  the  Journal  of  Education  for  September,  1865,  con- 
tained an  article  on  the  new  Grammar  School  Act.  It  was  re- 
peated that  under  the  old  law  many  of  the  grammar  schools  had 
been  doing  little  more  than  common-school  work,  and  that  some 
of  them  had  been  doing  that  work  imperfectly — had  been  “inter- 
fering” (i.e.  competing)  with  the  common  schools  and  reducing 
the  standard  of  education  below  that  of  an  ordinary  common 
school.  Under  the  new  Act,  however,  the  grammar-school  standard 
of  education  would  be  definitely  fixed  and  uniformly  maintained, 
and  the  efforts  of  the  Department  of  Education  could  be  directed 
to  raising  the  standard  of  the  common  schools,  so  that  each  class 
of  school  could  do  its  own  work  without  clashing  with  the  other. 
The  statement  that  grammer  schools  were  intended  to  be  inter- 
mediate between  the  common  schools  and  the  universities  was 
repeated;  and  it  was  said  that  the  common-school  law  provided 
amply  for  giving  the  best  kind  of  a superior  English  education 
in  “high  schools”  in  the  cities,  towns,  and  villages,  with  primary 
ward  schools  as  feeders  (as  in  Hamilton).  The  article  has  been 
referred  to  before  for  the  “summary  sketch”  of  the  history  and 
progress  of  grammar-school  education  in  Upper  'Canada  which  it 
contained. 

A grammar-school  manual  was  issued  by  the  Department  of 
Public  Instruction  in  1866.  It  contained  a revised  programme 
of  studies,  and  general  rules  and  regulations  adopted  by  order  in 
council  in  November,  1865.  The  qualification  for  admission  to 
the  schools  was  fixed.  Examination  and  admission  by  the  head 
master  was  to  be  provisional  until  the  visit  of  the  inspector.  Girls 
might  be  admitted,  but  they  were  to  study  French  and  not  Latin 
or  Greek,  and  they  were  not  to  be  recognised  or  returned  as 
pupils  pursuing  either  of  the  prescribed  programmes  of  studies; 
that  is  to  say,  the  grammar-school  fund  was  supposed  to  have 
been  created  for  the  purpose  of  providing  for  the  higher  educa- 
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tion  of  boys,  and  the  attendance  of  girls  was  not  to  be  counted  in 
arriving  at  the  share  that  any  school  was  entitled  to  on  the  basis 
of  the  number  of  pupils  in  attendance:  Journal  of  Education,  1868, 
p.  85.  In  the  manual  were  included  various  circulars  issued  by 
the  Chief  Superintendent.  The  circular  addressed  to  the  boards  of 
trustees  again  expressed  the  opinion  that  the  schools  were  intended 
to  be  the  “high  schools”  of  their  respective  localities,  intermediate 
between  the  common  schools  and  the  university.  It  was  stated 
that  the  great  success  of  the  common  schools  had  been  due  to 
the  intelligent  liberality  of  the  municipalities  in  exceeding  the 
requirements  of  the  law ; the  superintendent  had  no  doubt  that 
a like  liberality  and  intelligence  would  soon  be  shewn  in  regard 
to  the  grammar  schools.  The  circulars  addressed  to  the  wardens 
of  counties,  to  the  mayors  of  cities,  and  to  the  mayors  of  towns 
and  the  reeves  of  villages,  were  of  like  import.  The  mayors  of 
cities  were  told  that  the  progress  of  the  country  rendered  the  gram- 
mar schools  an  “ indispensable  necessity.”  At  this  time  there 
were  100  grammar  schools  and  over  4,000  common  schools. 
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The  Journal  of  Education  for  May,  1867,  contained  further 
reference  to  the  attendance  of  girls.  It  was  repeated  that  the 
schools  were  intended  for  boys,  and  that  the  attendance  of  girls 
was  to  be  discouraged ; there  was  every  legal  facility  for  the 
establishment  of  “ high  schools  ” for  girls  under  the  Common 
School  Act.  And  the  Journal  for  1868  (pp.  55-6)  shews  that 
after  Confederation  the  Chief  Superintendent  continued  to  approve 
of  the  establishment  of  central  or  “ high  ” schools  by  common- 
school  trustees  in  cities  and  towns. 


The  kind  of  legislation  to  which  the  petitioners  object  began 
in  1871  with  the  passing  of  the  Act  34  Yict.  ch.  33,  intituled 
“An  Act  to  improve  the  Common  and  Grammar  Schools  of  the 
Province  of  Ontario.”  The  name  “Common  School”  was  changed 
to  “Public  School,”  and  it  was  enacted  that  the  public  schools 
should  be  free  schools.  Each  school  corporation  was  to  provide  ade- 
quate accommodation  for  all  children  of  school  age  in  the  division 
or  municipality ; every  child  from  the  age  of  seven  to  twelve  years 
inclusive  was  to  have  the  right  to  attend  some  school  or  to  be 
educated  otherwise  for  four  months  in  each  year;  and  every 
parent  or  guardian  who  failed  to  see  that  such  a child  in  his.  care 
attended  school  or  was  educated  was  made  liable  to  penalties. 
It  was  made  the  duty  of  the  Council  of  Public  Instruction  to 
provide  for  the  uniform  examination  and  classification  of  public- 
school  teachers.  The  name  “Grammar  School”  was  changed  to 
“High  School.”  In  the  high  schools  provision  was  to  be  made 
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for  teaching  both  boys  and  girls  the  higher  branches  of  an  English 
education,  with  Latin,  Greek,  French,  and  German,  if  their  parents 
or  guardians  desired  it,  according  to  a programme  to  be  prescribed 
by  the  Council  of  Public  Instruction.  The  sections  to  which 
specific  objection  is  taken  are  secs.  36  and  40,  the  former  requir- 
ing the  municipal  councils  to  raise  a sum  equal  to  one-half  the 
Government  grant,  and,  upon  the  application  of  the  high-school 
board,  such  further  sum  as  might  be  required  for  the  accommoda- 
tion and  support  of  the  schools,  and  the  latter  authorising  the 
county  councils  to  form  the  whole  or  part  of  one  or  more  local 
municipalities  into  a high-school  district.  These  two  sections 
appear  in  a different  form  in  a consolidated  Act  of  1874,  and 
nothing  is  to  be  gained  by  discussing  the  question  as  to  whether 
they  were  valid  in  1871.  It  was  also  enacted  that  high  schools 
which  attained  a certain  standard  should  be  given  the  name 
“Collegiate  Institute,”  and  should  receive  an  additional  grant  out 
of  the  “Superior  Education  Fund”  provided  by  the  Act  of  1856 
(19  Yict.  ch.  54)  as  re-enacted  in  the  consolidation  of  1859 
(C.S.U.C.  ch.  63,  sec.  10).  The  petitioners  see  in  this  Act  the 
beginning  of  an  attempt  on  the  part  of  the  Ontario  Legislature- 
to  “degrade”  the  common  school  (and  the  separate  school  along 
with  it)  by  cutting  down  its  work  and  increasing  that  of  other 
schools.  They  suggest  that  the  high  school,  in  which  classics 
were  no  longer  obligatory,  was  not  merely  the  grammar  school 
under  another  name  but  a new  school  set  up  to  do  what  was  in 
part  common-school  work;  also  that,  in  fixing  12  years  as  the 
age  after  which  a child  had  no  statutory  right  to  attend  a public 
school  (whereas  theretofore  the  trustees  of  rural  sections  were 
bound  to  receive  pupils  up  to  the  age  of  21),  the  Legislature 
exhibited  a disposition,  which  has  continued,  to  turn  the  common 
school  into  an  elementary  school.  With  the  fate  of  the  common 
(or  public)  school  the  petitioners,  of  course,  are  not  directly 
concerned;  but  later  legislation  has  set  definite  limits  to  the  work 
of  the  public  and  separate  schools,  and  the  petitioners  contend 
that  this  later  legislation,  continuing  the  process  begun  in  1871, 
has  prejudicially  affected  a right  with  respect  to  denominational 
schools  which  Roman  Catholics  had  by  law  in  1867.  They  claim 
that  the  right  has  been  affected  in  two  ways,  first  by  depriving 
separate-school  supporters  of  the  power  to  conduct  such  schools 
as  were  being  conducted  by  common-school  trustees  in  London 
and  Hamilton  and  elsewhere  at  the  time  of  Confederation,  and 
secondly,  by  making  separate-school  supporters  liable  for  rates  for 
the  support  of  schools  which  have  been  set  up  to  do  some  of  the 
work  that  separate  schools  had  and  have  a legal  right  to  do. 
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Regulations  for  the  government  of  high  schools  were  passed, 
and  in  1873  were  put  into  operation:  Journal  of  Education,  1873, 
pp.  97  to  109.  The  petitioners  invite  comparison  of  the  table  of 
studies  (pp.  108-9)  with  the  programme  of  studies  prescribed  for 
coipmon  schools  in  1863,  which  has  been  referred  to.  The  general 
impression  created  by  such  a comparison  is  that  the  standard  set 
for  the  high  schools  in  1873  was  considerably  higher  than  that 
which  had  been  set  for  the  advanced  divisions  of  the  common 
schools  and  separate  schools  in  1863,  although  in  some  subjects, 
e.g.,  geometry,  the  high-school  table  is  the  same  as  that  of  the 
third  division  of  the  common  (and  separate)  school.  But  the 
work  in  the  lower  forms  of  the  high  schools  seems  to  have  been 
no  more  advanced  than  that  prescribed  for  the  upper  forms  of 
the  common  (and  separate)  schools,  the  reason  being,  as  was 
stated  in  the  'Chief  Superintendent’s  circular,  that  the  Council 
of  Public  Instruction,  yielding  to  pressure,  had  lowered  “the 
standard  for  admission  to  the  high  schools  to  a point  little  beyond 
that  of  the  third  class  (out  of  six)  prescribed  for  the  public 
schools.” 

The  statutes  relating  to  high  schools  and  to  public  schools  were 
revised  and  supplemented  in  1874.  In  the  Consolidated  Public 
School  Act,  1874,  37  Viet.  ch.  28,  the  obligation  of  rural  trustees 
to  permit  all  residents  between  the  ages  of  5 and  21  years  (not 
being  the  children  of  separate-school  supporters)  to  attend  their 
schools  was  restored  (sec.  26  (19)  ),  but  the  trustees  of  urban 
schools  were  affected,  as  regards  the  age  of  the  pupils  to  be  admitted, 
only  by  the  section  (156)  which  continued  the  right  of  every 
child  from  the  age  of  7 to  12  years,  inclusive,  to  attend  some 
school.  Under  the  Consolidated  Act  of  1859,  C.S.U.C.  ch.  64, 
sec.  79  (8),  the  trustees  of  urban  schools  had  had  the  right  to 
determine  the  number,  sites,  kind,  and  description  of  schools  to 
be  maintained.  Under  the  new  Act  the  power  was  to  determine 
“the  number,  sites,  kind,  grade , and  description  of  schools  (such 
as  male,  female,  infant,  central,  or  ward  schools)” — sec.  86  (7). 
There  is  no  need  to  make  any  statement  as  to  the  other  provisions 
of  this  Act  or  as  to  the  provisions  of  the  Act  relating  to  collegiate 
institutes,  high  schools,  and  normal  schools  (37  Viet.  ch.  27),  for 
each  Act  has  been  revised  many  times  since  1874,  and  what  is 
really  in  question  is  the  validity  of  the  latest  legislation. 

By  an  Act  of  1876,  39  Yict.  ch.  16,  all  the  powers  and  duties 
of  the  Council  of  Public  Instruction  were  transferred  to  a depart- 
ment of  Government  called  the  Education  Department,  and  all 
the  functions  and  duties  of  the  Chief  Superintendent  were  trans- 
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ferred  to  the  Minister  of  Education.  One  of  the  first  acts  of  the 
new  Department  was,  under  sec.  26  of  the  Separate  School  Act 
of  1863,  to  direct  that  the  separate  schools  should  be  inspected 
by  one  of  the  high-school  inspectors  or  the  county  inspector : 
Journal  of  Education,  1876,  p.  130. 

The  section  of  the  Public  Schools  Act  of  1874  declaring  the 
right  of  urban  trustees  to  determine  the  “number,  sites,  kind, 
grade,  and  description  of  schools  (such  as  male,  female,  infant, 
central,  or  ward  schools)”  was  repeated  in  the  revision  of  1877; 
and,  with  the  omission  of  the  word  sites , was  copied  into  a 
Separate  Schools  Act  of  1886,  49  Yict.  ch.  46,  as  sec.  33  (4). 
The  illustrative  words  “(such  as  male,  female,  infant,  central  or 
ward  schools)”  are  to  be  found  in  the  Separate  Schools  Act  as 
late  as  the  revision  of  1897 : RjS.O.  1897,  ch.  294,  sec.  33  (4) ; 
but  they  are  not  in  the  Public  Schools  Act  of  that  revision,  ch. 
292,  sec.  62  (5) ; and  they  are  not  used  in  the  statement  of  the 
powers  of  the  trustees  either  of  separate  schools  or  of  public 
schools  in  the  revision  of  1914:  R.S.O.  1914,  ch.  270,  sec.  45 
(p),  and  ch.  266,  sec.  73  (g). 

In  the  Education  Department  Act,  1896,  59  Yict.  ch.  69,  pro- 
vision was  made  for  the  establishment  of  an  “Educational  Council” 
which  should  perform  certain  duties  in  connection  with  the  con- 
ducting of  “departmental  examinations”  prescribed  by  regulations 
of  the  Department.  In  a revised  Public  Schools  Act  of  the  same 
year,  59  Yict.  ch.  70,  it  was  enacted  (sec.  8)  that  the  school 
corporation  of  any  municipality  or  section  in  which  there  was 
no  high  school  should  have  power  to  establish  a continuation 
class  for  pupils  who  had  completed  the  course  of  study  pre- 
scribed for  public  schools  and  had  passed  the  public-school  leav- 
ing examination,  and  to  provide  suitable  accommodation  for  such 
class.  The  course  of  study  for  continuation  classes  was  to  be  the 
course  prescribed  for  the  primary  examination  of  the  Education 
Department.  Out  of  any  money  appropriated  by  the  Legislature 
for  the  purpose,  the  Minister  might  make  a certain  apportion- 
ment to  any  schools  conducting  continuation  classes,  and  the 
municipal  councils  might  give  further  aid;  but  (sec.  4)  nothing  in 
the  Act  authorising  the  levying  or  collecting  of  rates  on  taxable 
property  for  public-school  purposes  was  to  apply  to  the  supporters 
of  Roman  Catholic  separate  schools.  The  object  of  the  legislation, 
according  to  a circular  issued  by  the  Minister,  was  to  enable 
pupils  who  has  passed  the  entrance  examination  to  a high  school, 
or  had  finished  a public-school  course,  to  continue  their  studies 
as  far  at  least  as  the  second  form  of  the  high  school.  If  a pupil 
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had  passed  the  leaving  examination  of  the  public  school  the 
trustees  were  at  liberty  to  charge  a reasonable  fee  for  his  tuition 
in  the  continuation  class. 

The  Act  last  mentioned  was  amended  in  1899  by  62  Viet, 
(second  session)  ch.  36.  The  power  to  conduct  the  continuation 
class  might  thereafter  be  exercised  by  the  school  corporation  in 
connection  with  the  public  or  separate  school  over  which  it  had 
jurisdiction;  and  the  trustees  of  any  number  of  school  corpora- 
tions, whether  of  public  or  separate  schools,  might  agree  to  con- 
duct continuation  classes  in  one  only  of  their  schools,  and  might 
levy  rates  in  their  respective  sections  for  the  tuition  of  the  pupils 
attending  the  classes. 

The  Public  Schools  Act  of  1901,  1 Edw.  VII.  ch.  39,  in  the 
section  relating  to  continuation  classes  (sec.  8)  makes  no  provision 
for  continuation  classes  in  separate  schools;  but  in  1902,  by  2 
Edw.  VII.  ch.  41,  amending  the  Separate  Schools  Act,  power 
was  given  to  the  board  of  separate  schools;  and  in  1906,  by  6 
Edw.  VII.  ch.  53,  sec.  3,  it  was  enacted  that  the  trustees  of 
public  and  separate  schools  might  unite  to  form  such  classes. 

In  1908  the  name  “continuation  class”  was  changed  to  “con- 
tinuation school”  by  8 Edw.  VII.  ch.  67,  sec.  1,  which  repealed 
sec.  8 of  the  Act  of  1901  and  gave  power  to  the  trustees,  where 
there  was  no  high  school,  to  establish  and  maintain  courses  of 
study  in  addition  to  the  courses  already  provided  for  the  fifth  form 
of  public  schools.  The  classes  so  authorised  were  to  be  known  as 
continuation  schools.  Mention  was  made  also  of  “fifth  classes,” 
and  it  was  enacted  that  pupils  should  be  admitted  into  continua- 
tion schools  and  fifth  classes  in  accordance  with  the  regulations 
governing  the  admission  of  pupils  into  high  schools.  The  Minister 
in  his  report  for  the  year  calls  this  a division  of  the  former  con- 
tinuation classes  into  continuation  schools  and  fifth  classes.  In 
the  same  year,  by  8 Edw.  VII.  ch.  68,  amending  the  Separate 
Schools  Act,  the  powers  of  separate-school  trustees  were  made 
the  same  as  those  of  public-school  trustees.  (The  relevant  sec- 
tions of  the  Public  and  Separate  Schools  Acts  as  they  stood  in 
1908  are  printed  on  pp.  276-7  of  the  report).  Regulations 
covering  both  the  courses  of  study  in  the  fifth  classes  and  the 
continuation  schools  and  the  apportionment  of  the  legislative 
grant  were  published  in  1908  (pp.  278  et  seq.  of  the  report), 
but  there  seems  to  be  no  need  to  refer  to  them  in  detail;  they 
were  revised  afterwards,  and  indeed  the  Acts  themselves  were 
changed  in  some  particulars.  It  may  be  noted,  however,  that 
the  grants  for  fifth  classes  were  payable  to  the  fifth  forms  of 
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schools  situate  in  municipalities  or  school  sections  in  which  there 
were  no  high  schools,  the  course  of  study  being  the  course  pre- 
scribed for  fifth  forms — certain  subjects  being  obligatory,  and 
the  trustees  having  the  right,  with  the  concurrence  of  the  inspector 
of  continuation  schools,  on  the  recommendation  of  the  inspector 
of  public  or  separate  schools,  to  add  certain  subjects  selected 
from  the  other  subjects  of  the  fifth  form  and  of  the  middle  school 
of  the  high  school.  It  may  be  noted  also  that  the  amount  of  the 
grant  depended  largely  on  the  standard  of  the  class,  not  on  the 
number  of  the  pupils. 

In  1909  a separate  Act  as  to  continuation  schools  was  passed — 
9 Edw.  VII.  ch.  90.  County  councils  were  given  power  to  establish 
continuation  schools  which  should  be  under  the  management  of 
trustees  appointed  by  the  councils.  In  the  case  of  a school  so 
established  in  a continuation-school  district  in  which  there  was 
a separate  school,  the  separate-school  supporters  were  to  have 
representation  on  the  board.  The  other  sections  of  the  Act  need 
not  be  discussed.  By  the  regulations  of  the  same  year  (printed 
on  pp.  236-242  of  the  report)  the  course  of  study  in  continuation 
schools  was  to  be  that  prescribed  for  high  schools,  except  that  the 
special  consent  of  the  inspectors  was  required  before  certain  speci- 
fied work  could  be  taken  up;  and  after  the  opening  of  a school 
by  a county  council  no  continuation  school  established  by  other 
authority  in  the  same  township  or  urban  municipality  was  to 
share  in  the  legislative  grant.  The  inspector  said  (p.  266  of  the 
report)  that  the  continuation  schools  were  encouraged  as  being 
a fair  medium  through  which  to  offer  to  all  children  some  of 
the  advantages  that  the  high  schools  extended  to  the  few. 

The  Continuation  Schools  Act  was  revised  in  1913  by  3 & 
4 Geo.  Y.  ch.  72.  As  revised,  it  was  carried  into  R.S.O.  1914 
as  ch.  267.  Under  the  last  mentioned  Act,  a public  or  separate- 
school  board,  subject  to  the  regulations  and  to  the  approval  of 
the  Minister,  may  establish  and  maintain  one  continuation  school 
with  a staff  of  at  least  one  teacher  engaged  for  his  whole  time. 
The  suppliants  contend  that  the  Legislature  has  no  right  to  say 
that  a separate-school  board  shall  not  set  up  a continuation  school 
without  the  Minister’s  approval.  They  say  that  “Continuation 
School”  is  really  a name  given  to  part  of  the  school  that  the  pre- 
Confederation  law  gave  Roman  Catholics  the  right  to  maintain, 
and  that  to  make  the  Minister’s  consent  a condition  of  the  exercise 
of  the  right  is  to  affect  the  right  prejudicially. 

The  provision  made  by  the  Act  of  1909  for  the  establishment 
of  continuation  schools  by  county  councils  is  not  to  be  found  in 
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the  revised  Act;  but  it  is  enacted  (sec.  12)  that  every  continua- 
tion school  established  by  a county  council  under  the  Act  of  1909 
shall  from  the  1st  July,  1913,  be  a high  school  and  shall  be  sub- 
ject to  the  provisions  of  the  High  Schools  Act.  The  suppliants 
object  to  this  section,  as  having  the  effect  of  rendering  Roman 
Catholic  separate-school  supporters  liable  to  municipal  taxation 
for  the  support  of  schools  which,  while  called  high  schools,  are 
really  upper  forms  of  the  kind  of  separate  school  that  Roman 
Catholics  in  1867  had  the  right  to  maintain.  They  point  to  the 
reports  of  the  inspectors  for  1915  as  shewing  that  in  fact  many 
continuation  schools  are  becoming  high  schools. 

There  have  been  many  amendments  of  the  Continuation 
Schools  Act  as  printed  in  the  Revised  Statutes  of  1911,  but  it  is 
unnecessary  to  set  them  out.  Perhaps  the  most  important  of 
them  are  the  revisions,  in  1920,  1921,  and  1925,  of  sec.  7,  which 
relates  to  the  obligation  of  the  counties  to  contribute  towards 
the  maintenance  of  the  schools : the  section  as  it  stands  at  present 
was  enacted  in  1925  by  15  Geo.  V.  ch.  78,  sec.  21. 

Revised  regulations  and  courses  of  study  for  continuation 
schools  were  published  in  1914.  The  suppliants  attack  several  of 
the  regulations.  Section  3 (3)  of  the  Act  provides  for  agree- 
ments (subject  to  the  approval  of  the  Minister)  between  two  or 
more  public-school  boards,  or  between  one  or  more  of  such  boards 
and  one  or  more  separate-school  boards,  for  the  establishment  and 
maintenance  of  a continuation  school.  Regulation  1 (4)  says 
that,  where  practicable,  public  and  separate-school  boards  which 
desire  to  establish  a continuation  school  should  unite  as  provided 
by  the  Act,  but  that  if  such  union  is  impracticable  by  reason  of 
one  board  being  unwilling  to  bear  its  share  of  the  cost  of  the 
school,  the  Minister  may  approve  of  the  establishment  of  a school 
under  one  .of  the  boards,  in  which  case  the  school  shall  be  open 
to  the  children  of  the  supporters  of  both  public  and  separate 
schools.  Regulation  3 (5)  requires  that,  except  in  the  case  of 
a grade  “C”  continuation  school  with  an  assistant  teacher — a grade 
“C”  school  is  one  in  which  at  least  the  equivalent  of  the  time  of 
one  teacher  and  less  than  the  time  of  two  is  given — the  class- 
rooms of  a continuation  school  shall  be  wholly  separate  from 
those  of  the  public  or  separate  school.  Regulation  7 (4)  forbids 
the  admission  of  a pupil  who  has  not  been  duly  admitted  under 
the  high-school  entrance  regulations.  Regulation  15  prescribes 
religious  exercises  for  continuation  schools  (but  no  pupil  is  to 
be  required  to  take  part  in  any  such  exercises  objected  to  by  his 
parent  or  guardian)  ; and  15  (4)  forbids  the  display  of  “emblems 
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of  a denominational  character”  in  a continuation  school  during 
school  hours.  The  suppliants  contend  that  these  (and  others)  of 
the  regulations  are  beyond  the  powers  of  the  Province.  They 
say  that  the  union  school  suggested  by  regulation  1 (4)  would 
not  be  denominational;  that  to  forbid  the  exhibition  of  “emblems 
of  a denominational  character”  in  a school  conducted  by  separate- 
school  trustees  is  to  interfere  with  the  denominatinal  character 
of  the  school;  that  at  Confederation  the  trustees  of  separate 
schools  had  the  right  at  their  own  discretion  to  advance  their 
pupils  to  the  higher  classes  of  their  own  schools;  and  that  to 
make  the  passing  of  a high-school  entrance  examination  (over 
which  the  separate  schools  have  no  control)  a condition  of  admis- 
sion to  a separate  continuation  school  is  in  effect  to  forbid  the 
exercise  of  that  right.  Objection  is  taken  also  to  certain  regula- 
tions governing  the  distribution  of  the  legislative  grant  which 
will  be  mentioned  farther  on. 

The  suppliants  make  another  point  against  the  regulations  of 
1914.  The  high -school  course  of  study  is  divided  into  the  lower- 
school,  the  middle-school,  and  the  upper-school  courses  (see  the 
regulations  of  1924),  and  provision  is  made  whereby  pupils  may 
enter  the  middle  school  from  the  public  and  separate  schools  on 
passing  the  “senior  high-school  entrance  examination;”  but  regula- 
tion 29  (1)  of  1914  orders  that  only  candidates  who  are  in  attend- 
ance at  form  V.  of  a public  or  separate  school,  or  a continuation 
school  where  only  lower-school  work  is  taken  up,  shall  be  admitted 
to  the  senior  entrance  examination.  One  of  the  objections  put 
forward  is  that  this,  taken  with  other  regulations,  means  that  if 
the  separate-school  trustees  set  up  a continuation  school  in  which 
the  most  advanced  work  permitted  to  continuation  schools  is 
done,  the  separate-school  supporters  can  send  to  that  school  only 
such  of  their  children  as  are  not  intended  to  take  the  whole  of  a 
high-school  course. 

Some  of  the  regulations  for  public  and  separate  schools  pub- 
lished in  1915,  and,  with  some  amendments,  still  in  force,  are 
objected  to  by  the  suppliants.  Those  to  which  attention  was 
drawn  are  regulation  12  (3),  which  forbids  the  adding  of  any 
subject  to  the  prescribed  syllabuses  without  the  consent  of  the 
Minister,  regulation  25  (group  III.  (ii.)  (5)  ),  which  forbids  the 
public  and  separate  schools  in  their  fifth  forms  to  take  up,  either 
during  or  out  of  school  hours,  any  of  the  courses  prescribed  for  the 
middle  and  upper  schools  of  the  high  or  continuation  schools  or 
collegiate  institutes,  and  a regulation  (p.  76  of  the  book)  which 
excludes  a school  situate  in  a high  or  continuation-school  district 
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from  participation  in  the  special  legislative  grant  to  fifth  forms. 
(The  regulation  is  intended  to  govern  the  apportionment  of  what 
is  called  in  sec.  6 of  the  Department  of  Education  Act,  R.S.O. 
1914,  ch.  265,  money  appropriated  for  fifth  “classes :**  i.e.,  in 
practice  the  words  form  and  class  are  synonymous.) 

In  the  pamphlet  giving  the  courses  of  study  prescribed  for 
high  schools  and  continuation  schools  (see  pp.  77-8  of  the  1924 
edition)  are  set  out  the  subjects  of  examination  for  admission  to 
the  normal  schools  and  for  matriculation.  These  include  subjects 
of  the  middle  school  course  of  the  continuation  schools  and  high 
schools.  It  follows,  as  the  suppliants  point  out,  that  the  separate 
schools,  being  forbidden  to  teach  the  middle-school  subjects,  are 
unable  to  prepare  pupils  for  the  examinations  mentioned.  Simi- 
larly, objection  is  taken  to  the  regulations  governing  the  grant 
of  high-school  teachers*  certificates  (see  the  Regulations  of  the 
High  Schools  and  Collegiate  Institutes,  1922  edition,  p.  9).  For 
instance,  in  order  to  obtain  a permanent  high-school  assistant’s 
certificate,  the  applicant  must  have  two  years*  successful  teaching 
in  a high  or  continuation  school  or  collegiate  institute.  But  the 
trustees  of  a separate  school  situate  in  a high-school  district 
cannot  maintain  a continuation  school,  and,  therefore,  can- 
not qualify  persons  to  obtain  the  kind  of  certificate  mentioned. 

Two  Acts  of  1919,  9 Geo.  Y.  ch.  77,  respecting  compulsory 
attendance  of  children  between  8 and  14  years  of  age  at  some 
school,  and  “The  Adolescent  School  Attendance  Act,  1919,**  9 
Geo.  Y.  ch.  78,  were  referred  to  at  the  trial,  but  they  are  not 
impeached  in  the  petition  and  need  not  be  discussed.  The  sup- 
pliants say  that  their  objection  to  them  will  disappear  if  the 
Acts  directly  impeached  are  declared  to  be  invalid : they  think 
that,  as  matters  stand,  the  Acts  may  compel  a Roman  Catholic 
child,  who  has  completed  the  separate-school  course,  to  attend  an 
undenominational  school  in  which  he  can  be  prepared  for  the 
matriculation  examination  or  the  examination  for  admission  to 
the  normal  schools. 

Many  of  the  statutes  attacked  in  the  petition  are  statutes 
affecting  the  distribution  of,  and  the  participation  of  the  separate 
schools  in,  the  legislative  grants.  These  have  been  passed  over  in 
the  foregoing  survey,  because  it  has  been  deemed  better  to  make 
the  following  connected  statement  of  the  course  of  this  part  of 
the  legislation. 

The  effect  of  sec.  20  of  the  Separate-Schools  Act  of  1863 — 
26  Yict,  ch.  5 — has  been  stated.  The  section  read  as  follows: — 

“Every  Separate  School  shall  be  entitled  to  a share  in  the 
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fund  annually  granted  by  the  Legislature  of  this  Province  for 
the  support  of  Common  Schools,  and  shall  be  entitled  also  to  a 
share  in  all  other  public  grants,  investments  and  allotments  for 
Common  School  purposes  now  made  or  hereafter  to  be  made  by 
the  Province  or  the  Municipal  authorities,  according  to  the  aver- 
age number  of  pupils  attending  such  school  during  the  twelve 
next  preceding  months,  or  during  the  number  of  months  which 
may  have  elapsed  from  the  establishment  of  a new  Separate  School 
as  compared  with  the  whole  average  number  of  pupils  attending 
School  in  the  same  City,  Town,  Village  or  Township.” 

Under  the  Common  Schools  Act  of  1859 — C.S.U.C.  eh  64 — 
it  was  the  duty  of  the  Chief  Superintendent  of  Education  to  appor- 
tion annually  all  moneys  granted  or  provided  by  the  Legislature 
for  the  support  of  common  schools  in  Upper  Canada,  and  not 
otherwise  appropriated  by  law,  to  the  several  counties,  townships, 
cities,  towns,  and  incorporated  villages  according  to  the  ratio  of 
population  in  each  as  compared  with  the  whole  population  of 
Upper  Canada;  to  give  notice  to  the  clerks  of  the  counties,  cities, 
towns,  and  incorporated  villages  stating  the  time  when  the  money 
would  be  paid  to  the  respective  treasurers;  and  to  direct  the 
distribution  of  the  common-school  fund  of  any  township  among 
the  school  sections  and  parts  of  sections  entitled  to  share,  according 
to  the  length  of  time  in  each  year  during  which  the  school  had 
been  kept  open.  At  Confederation,  therefore,  there  was  a means 
of  ascertaining  what  portion  of  “the  fund  annually  granted  by  the 
Legislature”  of  the  Province  of  Canada  for  the  support  of  common 
schools  in  Upper  Panada,  and  what  portion  of  any  other  “public 
grants,  investments  and  allotments  made  by  the  Province  or  the 
municipal  authorities,”  should  go  to  any  given  municipality; 
and,  those  amounts  being  ascertained,  a separate  school  in  the 
municipality  had  a right  to  an  ascertainable  share. 

Reference  was  made  at  the  trial  to  the  apportionments  actually 
made  by  the  Chief  Superintendent  both  before  and  after  Confedera- 
tion ; but  in  this  case  the  concern  is  not  with  what 
was  done,  but  with  statutory  rights,  and  there  seems  to  be  no 
need  to  set  out  what  appears  from  the  annual  reports  published 
in  the  several  volumes  of  the  Journal  of  Education  marked  as 
exhibits. 

In  the  Separate  Schools  Act  in  the  Revised  Statutes  of  1877, 
1887,  and  1897,  there  was  a section  in  the  same  words  as  sec.  20 
of  the  Act  of  1863  (except  that  “public”  was  substituted  for 
“common”  school).  In  1897  this  is  ch.  294,  sec.  62.  Notwithstand- 
ing the  wording  of  this  section — “a  share  in  the  fund  annually 
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Legislature,  annually  from  1868  onwards,  voted  a sum  “for  com- 
mon and  separate  schools;”  and  in  the  Department  of  Education 
Act  of  1906,  6 Edw.  VII.  ch.  52,  it  was  enacted  that  the  Minister 
should  apportion,  in  a manner  stated,  “ all  sums  of  money  voted  by 
the  Legislative  Assembly  as  a general  grant  for  public  and  separate 
schools”  and  “all  sums  of  money  voted  by  the  Legislative  Assembly 
as  a special  grant  for  rural  public  and  separate  schools.”  The  Act 
of  1906  introduced  the  principle  (in  the  case  of  rural  schools)  of 
making  the  amount  to  be  received  by  a school  out  of  the  legislative 
grant  depend  to  some  extent  upon  the.  salaries  paid  to  the  teachers, 
the  character  of  the  accommodations,  the  value  of  the  equipment, 
and  other  considerations. 

In  1913,  on  a revision  of  the  Separate  Schools  Act,  the  sec- 
tion corresponding  to  sec.  20  of  the  Act  of  1863  was  changed 
by  the  deletion  of  all  reference  to  legislative  grants — so  that  the 
section  applied  thereafter  only  to  grants,  investments,  and  allot- 
ments made  by  a municipal  authority — and  it  was  enacted  that 
a grant  made  by  a county  council  should  be  apportioned  in  like 
manner  as  the  legislative  grant:  3 & 4 Geo.  Y.  ch.  71,  sec.  76. 
The  section  as  enacted  in  1913  was  not  changed  in  the  revision 
of  1914:  R.S.O.  1914,  ch.  270,  sec.  76;  nor  has  it  been  amended 
since  1914. 

The  Department  of  Education  Act  is  now  R.S.O.  1914,  ch. 
265.  Section  6,  as  amended  in  one  particular  or  another  at  almost 
every  session  of  the  Legislature  held  since  1914,  lays  down  the 
rules  to  be  followed  by  the  Minister  in  distributing  the  legislative 
grants.  The  section  as  revised  in  1914  and  two  of  the  amend- 
ments— those  of  1922  (12  & 13  Geo.  V.  ch.  98,  secs.  2 and  3) 
and  1924  (14  Geo.  Y.  ch.  82,  sec.  2) — are  among  the  statutes 
directly  attacked  in  the  petition.  The  effect,  so  far  as  it  need 
be  stated,  of  the  section  as  amended  is  as  follows:  (1)  All  sums 
appropriated  as  a general  grant  for  urban  public  and  separate 
schools  are  divisible  amongst  the  cities,  towns,  and  villages  pro- 
portionately to  population,  and  (2)  each  municipality’s  share  is 
divisible  between  the  public  and  separate  schools  according  to 
the  average  number  of  pupils  who  attended  such  schools  respectively 
during  the  year  preceding  the  division,  and  (3)  is  to  be  paid 
to  the  trustees  on  the  warrant  of  the  public  or  separate-school 
inspector.  (4)  Subject  to  the  regulations,  all  sums  appropriated 
as  a special  grant  for  urban  public  and  separate  schools  are  to  be 
apportioned  among  the  cities,  towns  and  villages,  regard  being  had 
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to  the  value  of  the  property  liable  for  taxation  for  school  purposes, 
the  expenditure  of  the  board  upon  education,  and  such  other  con- 
siderations as  in  the  opinion  of  the  Minister  should  affect  the 
apportionment:  14  Geo.  Y.  ch.  82,  sec.  2 (1) ; and  (5)  the  amounts 
apportioned  are  to  be  paid  to  the  respective  boards  of  trustees 
upon  the  warrants  of  the  inspectors.  (6)  Subject  to  the  regula- 
tions, all  sums  appropriated  as  a general  grant  for  rural  public 
and  separate  schools  are  to  be  apportioned  among  such  schools, 
regard  being  had  to  the  value  of  the  property  liable  to  taxation 
for  school  purposes,  the  attendance  at  the  schools,  the  expenditure 
of  the  board  upon  education,  and  to  such  other  considerations  as 
in  the  opinion  of  the  Minister  should  affect  the  apportionment: 
14  Geo.  Y.  ch.  82,  sec.  2 (2).  (7)  In  apportioning  the  special 

grant  for  urban  schools  and  the  general  grant  for  rural 
schools,  the  Minister  is  to  allot  to  the  separate  schools  a 
sum  which  bears  the  same  ratio  to  the  whole  grant 

as  the  average  number  of  pupils  who  attended  such  schools  during 
the  preceding  year  bears  to  the  whole  number  of  pupils  who  attended 
both  public  and  separate  schools,  and  he  is  to  apportion  among  the 
public  schools  the  sum  so  allotted  to  them,  and  among  the  separate 
schools  the  sum  so  allotted  to  them,  on  the  respective  bases  fourthly 
and  sixthly  above  mentioned:  R.S.O.  1914,  ch.  265,  sec.  6 (2). 
(8)  Sums  appropriated  for  assisted  schools  in  poor  districts,  con- 
tinuation schools,  fifth  classes,  kindergartens,  night  schools,  art 
schools,  and  other  special  sums  from  time  to  time  appropriated, 
are  to  be  apportioned  subject  to  the  regulations;  but  (9)  all 
money  appropriated  for  fifth  classes,  kindergartens,  or  night 
schools,  or  for  other  educational  purposes  not  specially  men- 
tioned in  the  clause  partly 'stated  in  “(8)”  above,  which  is  applied 
for  the  purposes  of  “primary  education”  (i.e.  education  in  the 
public  or  separate  schools),  shall  be  allotted,  divided,  and  appor- 
tioned as  provided  in  sec.  6 (2)  (i.e.  upon  the  bases  fourthly 
and  sixthly  above  mentioned). 

The  effect  of  the  regulations  governing  the  distribution  of  the 
grants  for  public  and  separate  schools  is  stated  in  instructions 
issued  to  the  inspectors  in  1925.  The  rules  are  somewhat  com- 
plicated, and  no  attempt  to  state  their  effect  in  a summary  way  is 
desirable.  Attention,  however,  may  be  directed  to  two  grants, 
the  “special  grant  on  certificates”  for  urban  schools  and  the 
“supplementary  grants  on  salaries”  for  rural  schools,  since  the 
rules  as  to  the  payment  of  these  grants  are  indicative  of  the  whole 
scheme  of  the  regulations.  The  first  mentioned  grant  is  used  in 
paying  a sum  per  teacher,  which  sum  varies  with  the  length  of 
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the  teacher’s  experience  and  the  grade  of  his  certificate,  and  also 
with  the  location  of  the  school ; it  is  larger  in  a town  school 
than  in  a city  school,  and  it  is  larger  in  a school  in  a town  in 
an  unorganised  district  than  in  a school  in  a town  in  a county. 
The  *' ‘supplementary  grants  on  salaries”  for  rural  schools  are 
percentages  of  the  salaries  paid  in  excess  of  certain  amounts.  If 
the  salary  is  small  the  grant  may  be  no  more  than  5 per  cent, 
of  the  excess;  if  the  salary  is  large  the  grant  may  be  as  much 
as  40  per  cent.  If  the  value  of  the  property  liable  for  assessment 
for  school  purposes  is  small  there  may  be  a grant  on  an  assistant 
teacher’s  salary  of  $200;  whereas  if  the  value  of  the  assessable 
property  is  great  there  will  be  no  grant  in  respect  of  salaries 
of  less  than  $700. 

The  total  amount  distributable  in  any  year  for  any  one  of 
the  special  purposes  will  be  ascertained  by  looking  at  the  estimates 
and  supplementary  estimates  and  the  Appropriation  Act.  For 
instance,  in  the  estimates  for  1922,  “vote  20”  is  a sum  for  “Public 
and  Separate  School  Education,”  and  details  are  given  consisting 
of  108  separate  items,  for  instance,  “Rural  Public  and  Separate 
Schools  (counties),  General  Grants  and  contingencies”  and  “Spec- 
ial grants  to  schools  at”  named  places.  The  schedule  to  the  Act 
then  specifies  a sum  granted  for  the  purpose  named  in  vote  20 
of  the  estimates,  but  gives  none  of  the  details.  The  distribution 
of  the  grants  for  fifth  forms  (item  24  and  other  items  of  vote  20 
in  the  estimates  for  1922)  is  governed  by  regulations  set  out  in 
a pamphlet  called  “Special  Departmental  Grants : Public  and 

Separate  Schools:  1924;”  the  regulations  governing  the  distribu- 
tion of  the  grants  for  continuation  schools  (items  16  and  23  of 
vote  20)  are  stated  in  a circular  issued  in  1924;  and  the  dis- 
tribution of  the  grants  for  high  schools  and  collegiate  institutes 
(vote  29)  is  governed  by  regulations  of  1922. 

The  question  as  to  the  validity  of  the  Ontario  legislation  (ex- 
cept the  legislation  affecting  participation  by  the  separate  schools 
in  the  legislative  grants  of  money  for  the  support  of  schools) 
will  be  answered  when  an  answer  is  found  to  the  question : “What 
was  the  right  or  privilege  in  respect  to  denominational  schools 
that  Roman  'Catholics  in  Upper  Canada  had  bv  law  on  the  30th 
June,  1867 ; was  it  a right  to  establish  and  conduct  schools  in 
which,  at  the  discretion  of  the  trustees,  instruction  might  be  given 
in  all  branches  of  education  suitable  for  pupils  between  the  ages 
of  5 and  21  (subject  to  the  limitation  that  the  schools  should 
not  usurp  the  functions  of  the  universities,  and  should  confine 
themselves  to  preparing  pupils  for  admission  to  the  universities 
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and  to  providing  an  education  which  would  properly  be  called 
a thorough  education  for  those  pupils  who  were  not  about  to 
proceed  to  university  degrees ),  with  the  incidental  right  (at  least 
in  the  case  of  the  trustees  of  town  and  city  schools  and  of  united 
rural  sections)  to  grade  the  schools  and  to  send  each  pupil  to  the 
school  best  adapted  to  give  the  instruction  that  he  required,  and 
with  the  further  incidental  right  to  exemption  from  the  payment 
of  municipal  rates  imposed  for  the  support  of  such  undenomina- 
tional schools  as  were  or  might  be  set  up  for  the  purpose  of  provid- 
ing the  kind  of  education  that  the  trustees  of  the  separate  schools 
were  by  law  authorised  to  impart;  or  was  it  a right  to  establish, 
and  to  conduct  under  denominational  auspices,  schools  which  at 
all  times  should  correspond  in  the  secular  aspect  with  the  un- 
denominational schools  called  “common,”  and  which  should  go 
step  by  step  with  those , undenominational  schools  in  the  general 
scheme  of  education,  as  that  scheme  existed  or  should  develop 
with  the  growth  of  the  country  and  the  advances  or  changes 
that  might  be  expected  in  educational  methods?” 

The  answer  to  the  question  just  stated  is  not  to  be  found  in  the 
evidence  as  to  what  the  trustees  of  separate  or  common  schools 
were  doing,  or  were  permitted  or  encouraged  to  do,  immediately 
before  Confederation : Maher  v.  Town  Council  of  Portland  (1874), 
Wheeler’s  Confederation  Law  of  Canada  338;  City  of  Winnipeg  v. 
Barrett,  [ 1892]  A.C.  445;  Ottawa  Separate  Schools  Trustees  v. 
Mack  ell,  [L917]  A.C.  62:  the  right  or  privilege  that  the  British 
North  America  Act  preserves  was  a right  or  privilege  that  the  law 
gave  and  that  could  have  been  exercised  even  in  the  face  of  opposi- 
tion. The  difficulty  is  in  choosing  between  the  alternative  ways  of 
stating  the  legal  right.  The  opinion  that  I have  formed  as  to  the 
correct  statement  will  appear  from  what  follows. 

The  separate  schools  which  Roman  Catholics  in  Upper  Canada 
were  by  law  entitled  to  set  up  were  from  the  beginning,  and 
until  Confederation  continued  to  be,  schools  of  the  kind  called 
“common,”  set  aside  for  the  children  of  Roman  Catholics  and 
managed  by  Roman  Catholic  trustees.  Perhaps  the  grants  made 
for  grammar  schools  in  1789,  1797,  and  1807,  were  made  with  the 
intention  of  founding  schools  that  should  resemble,  as  closely 
as  the  circumstances  of  the  Province  would  permit,  the  English 
public  schools;  and  it  may  be  that  the  reason  for  passing 
the  first  Common  School  Act  in  1816  lay  in  the  fact  that  the 
grammar  schools  were  available  only  to  the  few  and  that  no  public 
educational  facilities  had  been  provided  for  the  mass  of  the  in- 
habitants. Gradually,  however,  the  two  schools  were  brought  to- 
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gether.  The  Common  Schools  Act  of  1850  made  provision  for  county 
board  of  public  instruction,  composed  of  the  local  superintendents 
of  schools  and  the  trustees  of  the  county  grammar  schools;  power 
to  unite  common  schools  with  a grammar  school  was  conferred 
in  1853 — subject  always  to  the  obligation  to  provide  elementary 
instruction;  in  the  same  year  the  Council  of  Public  Instruction 
was  given  power,  with  the  approval  of  the  Governor  in  Council, 
to  prescribe  rules  and  regulations  and  a programme  of  studies  for 
the  grammar  schools ; and  from  that  time,  at  the  latest,  the  common 
(and  separate)  schools  and  the  grammar  schools  were  parts  of  the 
general  educational  system,  the  common  (and  separate)  schools 
being  intended  to  be  the  primary  schools  of  that  system,  and 
the  grammar  schools  being  intended  to  be  the  secondary  schools. 
The  system  had  not  been  fully  developed  before  Confederation. 
The  grammar  schools,  or  some  of  them,  were  doing  work  which 
they  were  not  intended  to  do;  and  some  of  the  common  schools 
were  doing  work  which  really  was  the  work  of  secondary  schools. 
Thus  there  was  an  overlapping,  such  as  was  to  be  expected  in  the 
absence  of  regulations  clearly  defining  the  respective  spheres  of 
activity  of  the  two  classes  of  school,  indeed,  such  as,  perhaps,  is 
to  some  extent  inevitable  in  any  system  of  schools,  no  matter  how 
well  regulated. 

The  trustees,  whether  of  the  common  schools  or  of  the  separate 
schools,  were  school  corporations.  The  Acts  establishing  the  cor- 
porations did  not  put  any  express  limitation  upon  the  corporate 
power  to  teach;  but  it  is  not  correct  to  say  that  the  trustees  had 
the  corporate  capacity  to  teach  whatever  may  be  taught  in  schools. 
Their  corporate  capacity  of  teaching  was  to  teach  what  might  prop- 
erly be  taught  in  “common”  schools,  that  is,  in  the  case  of 
Upper  Canada,  whatever  might  properly  be  taught  in  the  primary 
schools  of  the  Upper  Canada  educational  system.  The  separate 
schools  were  by  sec.  26  of  the  Act  of  1863  made  subject  to  such 
regulations  as  might  be  imposed  from  time  to  time  by  the  Council 
of  Public  Instruction  for  Upper  Canada;  and  the  Council  of  Pub- 
lic Instruction  had  express  power,  under  sec.  119  (4)  and  (5)  of 
the  Common  Schools  Act  of  1859,  to  make  such  regulations  from 
time  to  time  as  it  deemed  expedient  for  the  organisation,  govern- 
ment, and  discipline  of  common  schools  and  for  the  classification 
of  schools  and  teachers,  and  to  examine  and  at  its  discretion  recom- 
mend or  disapprove  of  text-books  for  the  use  of  schools.  More- 
over, the  powers  by  sec.  7 of  the  Act  of  1863  given  to  the  trustees 
of  Roman  Catholic  separate  schools,  in  respect  of  their  schools, 
were  the  powers  that  the  trustees  of  common  schools  had  and 
possessed  under  the  provisions  of  the  Act  relating  to  common 
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schools;  and  by  sec.  27  (18)  of  the  last  mentioned  Act  it  was 
made  the  duty  of  each  board  of  trustees  of  rural  common  schools 
to  see  that  no  unauthorised  books  were  used  in  the  schools,  and 
that  the  pupils  were  duly  supplied  with  a uniform  series  of 
authorised  text-books,  sanctioned  and  recommended  by  the  Council 
of  Public  Instruction;  by  sec.  79  (15)  it  was  made  the  duty  of 
each  board  of  trustees  of  urban  common  schools  to  see  that  all 
the  pupils  in  the  schools  were  duly  supplied  with  a uniform  series 
of  authorised  text-books;  and  by  sec.  79  (16)  these  urban  trustees 
were  required  to  see  that  all  the  schools  under  their  charge  were 
conducted  according  to  the  authorised  regulations.  The  result 
of  this  legislation,  in  my  opinion,  was  that  the  trustees  of  the 
separate  schools  would  have  been  bound  to  obey  any  regulation 
which  the  Council  of  Public  Instruction  for  Upper  Canada  had 
seen  fit  to  pass  with  the  object  of  fixing  the  point  of  commence- 
ment of  the  grammar-school  course  and  the  point  beyond  which 
the  education  of  pupils  in  the  common  schools  should  not  proceed. 

Counsel  for  the  suppliants  lay  stress  upon  the  right  of  the 
trustees  of  common  schools  in  cities,  towns,  and  villages,  and  in 
townships  in  which  all  the  common  schools  had  been  brought 
under  the  management  of  a single  board  under  sec.  32  of  the 
Common  School  Act  of  1859,  to  determine  the  number,  sites, 
kind,  and  description  of  schools,  which  power,  they  submit,  in- 
cluded a power  to  grade  the  schools  in  the  way  in  which  the 
schools  of  some  of  the  larger  towns  had  been  graded.  In  support 
of  their  claim  of  a power  to  grade,  they  cite  Ottawa  Separate 
Schools  Trustees  v.  Machell,  [1917]  A.C.  62,  in  which  the  Judicial 
Committee  of  the  Privy  Council  expressed  the  opinion  that  the 
“kind”  of  school  referred  to  in  sec.  79  (8)  of  the  Act  of  1859  is 
the  grade  or  character  of  school,  for  example,  “a  girls’  school,” 
“a  boys’  school,”  or  “an  infants’  school.”  It  is  suggested,  on  the 
other  hand,  that,  while  the  Machell  case  decides  that  the  “kind” 
of  school  referred  to  in  sec.  79  (8)  was  something  other  than  a 
school  where  any  special  language  was  in  common  use,  it  does  not 
decide  that  the  trustees  had  the  power  of  grading  that  is  contended 
for  in  this  case.  It  is  suggested  that  the  power  to  determine  the 
“kind”  of  schools,  being  part  of  a general  power  to  determine  the 
“number,  sites,  kind  and  description”  of  schools,  may  well  have  been 
a power  to  determine  the  kind  of  school-house : and  that,  as  it 
was  not  necessary  in  the  Machell  case  to  determine  whether  there 
was  a power  to  grade  the  schools,  but  only  whether  there  was  a 
power  to  prescribe  the  language  of  instruction,  their  Lordships  are 
not  to  be  taken  to  have  intended  to  say  that,  if  and  when  a 
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question  arose  as  to  whether  “kind  of  school’’  meant  "grade  of 
school”  or  "kind  of  school-house,”  the  decision  must  be  in  favour 
of  "grade  of  school.”  The  suppliants  refer  also  to  the  Public 
Schools  Act  of  1874,  under  which  the  power  was  to  determine 
the  "number,  kind,  sites,  grade  and  description  of  schools  (such 
as  male,  female,  infant  or  ward  schools),”  and  to  the  later  Acts 
similarly  worded. 

In  my  opinion,  even  if  the  Ontario  legislation  did  shew  what 
meaning  the  members  of  the  Ontario  Legislature  attached  to  the 
Act  of  the  Legislature  of  the  late  Province  of  Canada — and  it  is 
by  no  means  clear  that*  it  does — it  would  not  be  a sufficient  basis 
for  a finding.  The  rights  of  Roman  Catholics  in  Ontario  could 
not  be  prejudiced  by  an  Ontario  statute  which  professed  to  declare 
what  rights  Roman  Catholics  in  Upper  Canada  had  in  respect 
to  denominational  schools  at  Confederation ; nor  can  any  inference 
of  an  admission  by  the  Ontario  Legislature  establish  the  fact 
that  the  pre-Confederation  rights  were  such  as  are  contended  for 
by  the  suppliants:  see  City  of  Winnipeg  v.  Barrett , [1892]  A.C. 
445,  at  p.  458.  But,  even  apart  from  the  judgment  in  the  Mackell 
case,  and  from  any  inference  to  be  drawn  from  the  legislation 
mentioned,  sec.  79  (8)  of  the  Act  of  1859  seems  to  me  to  have  a 
wider  meaning  than  that  suggested  by  counsel  for  the  Attorney- 
General  ; and,  having  regard  to  the  judgment  (even  if  what  is 
said  as  to  the  meaning  of  "kind  of  schools”  is  not  a necessary 
part  of  it),  my  opinion  is  that  it  must  be  found  that  there  was 
a power  to  grade. 

Probably  the  meaning  of  the  words  in  sec.  7 of  the  Separate 
Schools  Act  of  1863,  "shall  have  all  the  powers  in  respect  of 
separate  schools  that  the  trustees  of  common  schools  have  and 
possess  under  the  provisions  of  the  Act  relating  fo  ' common 
schools,”  was  that  the  trustees  of  separate  schools  situate  in  cities, 
towns,  or  villages,  or  in  townships  in  which  the  schools  had  been 
brought  under  one  board,  should  have  all  the  powers  that  the 
trustees  of  common  schools  had  in  respect  of  common  schools 
similarly  situate ; and  that  the  trustees  of  separate  schools  in 
other  school  sections  should  have  all  the  powers  that  were  possessed 
by  the  trustees  of  common  schools  in  similar  sections.  If  that 
was  the  meaning,  the  suppliants,  who  are  the  trustees  of  a 
separate-school  section  in  a township,  would  not  have  had  the 
powers  mentioned  in  sec.  79  (8)  of  the  Common  Schools  Act  of 
1859;  but  the  petition  is  presented  on  behalf  of  all  boards  of 
trustees  of  Roman  Catholic  separate  schools  in  Ontario,  and  what 
has  to  be  decided  is  the  rights  of  Roman  Catholics  and  of  the 
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trustee  of  their  schools  generally,  and  not  merely  the  rights  of  the 
petitioning  trustees.  Therefore  the  question  is  to  be  discussed  in  its 
larger  aspect,  and  not  with  reference  only  to  the  rights  of  the  trus- 
tees in  any  particular . school  section.  Considering  the  question, 
then,  in  that  larger  aspect,  my  opinion,  as  I have  said,  is  that  the 
trustees  of  Roman  Catholic  separate  schools  had  the  right  to 
grade  their  schools.  This,  however,  does  not  carry  the  petitioners 
very  far,  for  the  schools  that  were  to  be  graded  were  “common” 
schools,  and  any  grading  that  was  to  be  done  was  to  be  done  for 
the  purpose  of  facilitating  the  doing  of  common-school  work; 
and  the  fact  that  trustees  had  a right  to  order  that  the  primary 
common-school  work  should  be  done  in  certain  buildings,  and 
the  more  advanced  common-school  work  in  other  buildings,  each 
building  being  designated  by  an  appropriate  name,  is  of  no 
more  importance  than  the  fact  that  the  trustees  of  any  common 
school  had  the  right — as  of  necessity  they  must  have  had — to 
cause  the  several  grades  of  the  work  of  their  school  to  be  done  in 
separate  class-rooms.  The  question  is  not,  how  many  schools  the 
common  school  trustees  of  a given  municipality  had  the  right  to 
establish  and  maintain,  or  what  distribution  of  the  common- 
school  work  they  had  the  right  to  make  amongst  the  schools  set 
up,  or  what  names  they  had  the  right  to  give  to  the  several  schools. 
It  is,  on  the  contrary : what  work  had  they  by  law  the  right 
to  do  in  their  school  or  schools?  And  the  answer,  in  my  opinion, 
is : They  had  the  right  to  do  such  work  as  the  regulations  of  the 

Council  of  Public  Instruction  should  declare  to  be  the  work  of 
common  schools. 

The  suppliants  also  point  to  the  fact  that,  under  secs.  27  (16) 
and  79  (18)  of  the  Act  of  1859,  the  trustees  of  rural  common 
schools  were  bound,  and  the  trustees  of  urban  common  schools  had 
the  right,  to  permit  persons  between  the  ages  of  5 and  21  years  to 
attend  their  schools;  and  they  say,  surely  there  was  the  right, 
which  no  regulation  could  affect,  to  give  the  instruction  needed  by 
persons  of  the  ages  mentioned.  That  argument  seems  to  me  to 
be  fallacious.  If  a person  of  20,  resident  in  a township,  desired  to 
attend  the  common  school  he  had  a right  to  do  so,  but  he  had 
to  take  the  school  as  he  found  it.  If,  as  a child,  he  had  learned 
what  the  school  could  teach,  he  would  not  apply  for  admission, 
or  if  he  did  apply  he  could  not  compel  the  trustees  to  provide 
instruction  in  the' higher  branches  of  learning.  The  trustees  were 
under  no  obligation  to  provide  tuition  suitable  to  (ill  persons  of 
20;  and  they  had  no  right  to  teach  what  was  not  properly  the 
subject  of  a common-school  course ; and  what  was  proper  to  the 
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common-school  course  is  to  be  ascertained,  not  by  finding  how 
old  a person  had  to  be  before  the  trustees  could  refuse  to  admit 
him  as  a pupil,  but  by  considering,  the  place  of  the  common  school 
in  the  educational  system. 

If  the  common  schools  (whether  separate  or  undemoniational), 
the  grammar  schools,  the  normal  school,  the  model  schools, 
the  model  grammar  schools,  and  the  university  were  all  parts  of 
a general  state-aided  system  of  education;  if  the  intention  of  the 
statutes  was  that  the  common  schools  should  be  the  primary  schools, 
and  the  grammar  schools  should  be  the  secondary  schools  of  that 
system ; and  if  the  Council  of  Public  Instruction  had  authority, 
with  the  object  of  causing  the  common  schools  and  the  grammar 
schools  properly  to  perform  their  respective  functions,  to  decree 
that  the  common-school  course  should  stop  and  the  grammar- 
school  course  should  begin  at  a certain  point,  the  petitioners’ 
case,  in  my  opinion,  must  depend  upon  the  fact  that  the  'Council 
had  not  exercised  its  power,  and  that  no  regulation  passed  before 
Confederation  had  forbidden  the  trustees  of  common  or  separate 
schools  to  carry  on  advanced  work ; that  is  to  say,  the  argument 
must  be  that,  although  the  legal  right  of  Roman  Catholics  in 
Upper  Canada  immediately  before  Confederation  was  a right  to 
establish  and  conduct  schools  that  were  subject  to  be  regulated  in 
the  way  mentioned,  the  British  North  America  Act,  by  prohibiting 
any  prejudicial  interference  with  the  right  that  existed,  forbade  the 
Council  to  make  regulations,  and  so,  in  effect,  perpetuated  (or 
created)  a right  to  establish  and  conduct  unregulated  schools — un- 
regulated, that  is,  in  the  particular  now  under  discussion.  An 
argument  that  leads  to  any  such  result  is  opposed  to  the  reasoning 
in  Ottawa  Separate  Schools  Trustees  v.  Mackell , [1917]  A.C.  62, 
as  I read  the  judgment.  Throughout  the  judgment,  the  existence, 
before  Confederation,  of  the  right  to  regulate,  rather  than  the 
fact  that  there  had  been  no  regulation,  is  treated  as  the  important 
consideration  in  connection  with  such  regulations  as  were  there 
in  question.  Take,  as  a particular  instance,  the  question  as  to 
the  right  to  appoint  teachers.  Section  79  (8)  of  the  Common 
Schools  Act  of  1859  conferred  power  upon  the  trustees  to  whom 
it  was  applicable  to  determine  “the  teacher  or  teachers  to  be 
employed,”  while  sec.  98  (4)  made  it  the  duty  of  the  county  and 
circuit  boards  of  public  instruction  to  examine  and  give  certificates 
of  qualification  to  teachers — three  members  of  the  board,  includ- 
ing a local  superintendent  of  schools,  being  a quorum  for  the  pur- 
pose (sec.  96).  The  local  superintendents  were  appointed  by  the 
school  trustees  (sec.  79(2)).  Thus  the  power  of  the  trustees  to 
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“ determine  the  teacher  or  teachers  to  be  employed  ” was  a power 
to  select  a teacher  or  teachers  from  those  duly  qualified,  but  the 
certificates  of  qualification  were  granted  by  a board  on  which  the 
trustees  had  representation.  The  regulations  complained  of  are 
set  out  in  the  report  of  the  judgment  pronounced  at  the  trial — 
Mackell  v.  Ottawa  Separate  School  Trustees  (1914),  32  O.L.R.  245. 
Clause  13  prescribed  certain  qualifications  for  teachers.  The  Judi- 
cial Committee  held  that  even  if  sec.  96  of  the  Act  of  1859  could 
have  been  revived  there  would  have  been  nothing  to  prevent  the 
establishment  of  special  conditions  as  conditions  with  which  the 
teachers  must  comply  before  any  certificate  could  be  given.  Their 
Lordships,  of  course,  recognised  the  fact  that  a regulation  preju- 
dicially affecting  the  schools  in  their  denominational  aspect  could 
not  validly  have  been  passed  after  the  1st  July,  1867,  but  they 
held  that  the  regulation  complained  of  did  not  work  to  the  preju- 
dice of  the  right  preserved  by  the  British  North  America  Act. 

It  is  true  that  what  is  complained  of  in  this  case  interferes  with 
the  denominational  right,  as  that  right  is  understood  by  the  peti- 
tioners. The  theory  of  the  supporters  of  denominational  schools 
is,  of  course,  that  to  give  the  child  his  secular  education  in  the 
religious  atmosphere  of  the  denomination  is  to  promote  his  welfare, 
that  there  are  subjects  of  secular  education  which  will  be  taught 
differently  in  denominational  and  in  undenominational  schools, 
and  that  it  is  important  to  the  child  that  during  the  whole  of  his 
school  life  he  shall  be  subject  to  the  influence  of  the  denomina- 
tional school.  Therefore,  any  shortening  of  a course  of  instruction 
which  the  separate-school  trustees  had  by  law  the  right  to  conduct 
affects  the  denominational  right  in  a way  in  which  a regulation 
like,  for  instance,  the  regulation  as  to  teachers’  qualifications  that 
was  complained  of  in  the  Mackell  case,  cannot  affect  it.  But,  if 
there  was  no  legal  right  at  Confederation  to  maintain  schools  which, 
like  the  Hamilton  and  London  schools,  could  qualify  the  pupils 
for  admission  to  the  university,  but  only  a right  to  maintain  schools 
in  which  such  work  as  the  regulations  might  prescribe  should  be 
done,  my  opinion  is  that  both  upon  authority  and  principle  the 
right  preserved  by  the  British  North  America  Act  was  the  right  to 
maintain  schools  that  could  be  regulated  in  the  way  suggested.  That 
being  so,  the  right  to  regulate  still  exists,  and  for  the  purposes  of 
the  present  case  it  is  immaterial  whether  the  regulation  takes  the 
form  of  an  Act  of  the  Legislature  or  of  an  order  made  by  the  body 
in  which  the  power  formerly  exercisable  by  the  Council  of  Public 
instruction  is  now  vested. 

The  suppliants  suggest  that,  if  it  is  permissible  so  to  regulate 
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the  common  and  separate  schools  as  that  they  will  be  able  to  con- 
tinue the  education  of  pupils  only  up  to  a certain  point  or  until  a 
certain  age  is  reached,  it  would  be  permissible  to  order  those  schools 
to  do  only  the  most  elementary  work — to  turn  them  in  effect  into 
kindergartens.  The  answer  to  that  suggestion  is  two-fold:  first 
the  character  of  the  schools  as  common  schools,  that  is,  schools 
fitting  into  the  place  which  the  common  schools  dealt  with  by  the 
Act  of  1859  were  intended  to  occupy,  must  be  maintained;  and, 
secondly,  the  appeal  against  an  unfair  exercise  of  the  provincial 
power  is  not  to  the  courts  but  to  the  Governor-General  in  Council, 
under  sec.  93  (3)  of  the  British  North  America  Act. 

Now  to  consider  the  validity  of  the  legislation  and  regulations 
impeached. 

In  the  petition,  certain  sections  of  Acts  passed  before  1914,  the 
corresponding  sections  in  the  Revised  Statutes  of  1914,  and  certain 
amendments  to  the  Revised  Statutes  are  set  out  and  attacked;  but 
there  seems  to  be  no  reason  to  discuss  anything  but  the  sections  as 
they  stand  at  present,  that  is  to  say,  the  sections  of  the  Revised 
Statutes  as  last  amended.  The  first  of  these  is  sec.  6 of  the  Depart- 
ment of  Education  Act,  which,  as  has  been  stated,  deals  with  the 
distribution  of  ‘ the  legislative  grant.  It  will  be  considered  sepa- 
rately. 

The  second  Act  mentioned  is  the  High  Schools  Act,  R.S.O. 
1914,  ch.  268.  The  sections  complained  of  are  secs.  33,  34,  37,  38, 
and  39.  Sections  33  and  34  have  been  amended,  and  as  they  stand 
at  present  are  to  be  found  in  (1925)  15  Geo.  Y.  ch.  78,  sec.  17. 
The  sections  impeached  require  the  municipalities  to  furnish  cer- 
tain money  for  the  support  of  the  high  schools  (the  expression 
“high  schools”  including  collegiate  institutes)  and  to  levy  rates 
for  the  purpose,  for  which  rates  the  supporters  of  separate  schools 
are  liable  with  the  other  ratepayers.  The  objection,  as  has  been 
mentioned,  is  that  the  high  schools  are  not  the  successors  of  the 
grammar  schools  (for  the  support  of  which  separate  school  sup- 
porters could  be  assessed  before  Confederation)  but  are  new  schools 
which  have  been  set  up  to  do  what  was,  in  part  at  least,  the  work 
that  the  common  schools  had  by  law  the  right  to  do.  The  history 
of  the  schools  appears  from  the  foregoing  review  of  the  legislation, 
and  need  not  be  repeated.  My  opinion  is  that  every  high  school 
and  collegiate  institute  existing  to-day,  whether  it  was  in  existence 
in  1871  and  had  its  name  changed  by  34  Yict.  ch.  33,  or  was  set 
up  under  one  of  the  High  School  Acts,  or,  having  been  established 
in  the  first  instance  as  a county  continuation  school,  became  a high 
school  in  1913  by  force  of  the  statute  3 & 4 Geo.  Y.  ch.  72  (R.S.O. 
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1914,  ch.  267,  sec.  12),  is  a school  for  the  support  of  which  rates 
may  be  imposed  upon  Roman  Catholic  separate-school  supporters. 
These  schools,  whatever  their  origin,  fill  the  intermediate  place,  that 
the  grammar  schools  were  intended  to  fill,  and  while  they  are  not 
necessarily  classical  schools  (as  the  grammar  schools  were  intended 
to  be)  they  cannot  be  called  common  schools;  and  the  only  right  of 
freedom  from  municipal  assessment  that  separate-school  supporters 
had  by  law  at  Confederation  was  the  right  to  be  exempt  from  assess- 
ment for  the  support  of  common  schools.  It  is  true  that  the  regu- 
lations permit  the  public  and  separate  schools,  in  their  fifth  forms, 
to  teach  practically  what  is  required  to  be  taught  in  the  lower 
schools  of  the  high  schools,  and  that  if  a public  or  separate  school 
which  maintains  a fifth  form  is  situate  elsewhere  than  in  a high  or 
continuation-school  district  it  can  earn  the  special  departmental 
grant  for  fifth  forms:  Public  and  Separate-School  Regulations 
(1924  edition),  pp.  54  et  seq.  and  76.  But  it  does  not  follow  that 
the  high  schools  are  doing  common-school  work : it  is  more  accurate 
to  say  that  the  public  and  separate  schools,  if  situated  where  there 
is  no  easy  access  to  a high  or  continuation  school,  are  encouraged, 
for  the  convenience  of  the  children  of  the  neighbourhood,  to  do 
some  of  the  high-school  work.  Moreover,  as  has  been  suggested 
already,  some  overlapping  of  courses  is  probably  inevitable ; and  my 
opinion  is  that  it  proves  nothing. 

From  a comparison  of  the  separate-school  course  authorised  by 
appendix  u H ” to  the  instructions  of  1863  with  the  high-school 
course  of  to-day,  it  may  appear  that  in  some  subjects  the  separate 
school  of  1863  was  expected  to  do  work  equivalent  to  that  which  is 
done  in  the  lower  forms  of  the  high  school  to-day — although  the 
two  tables  are  so  differently  worded  that  comparison  is  difficult ; but 
even  evidence  (if  it  could  be  adduced)  that  the  course  of  study 
prescribed  for  the  third  division  of  the  separate  schools  of  1863 
was  more  advanced  than  the  course  now  prescribed  for  the  lower 
forms  of  the  high  schools,  would  not  establish  the  petitioners’  con- 
tention that  the  present-day  high  school  is  really  a part  of  the  old 
common  school;  it  would  establish  only  that  the  regulations  had 
been  changed;  and,  without  proof  that  the  change  had  been  made 
with  the  ulterior  object  suggested  by  the  petitioners,  it  would  be  of 
no  value.  In  fact,  it  is  hardly  suggested,  and  nothing  that  has  been 
brought  to  my  attention  indicates,  that  the  various  changes  have 
been  made  with  any  other  object  than  that  of  improving  the  educa- 
tional system  and  enabling  each  unit  to  perform  its  function  more 
successfully. 

The  Continuation  Schools  Act  is  not  in  the  schedule  of  Acts 
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impeached,  but  the  petitioners  seek  a declaration  that  the  courses  of 
study  prescribed  for  continuation  schools  are  courses  which  the 
trustees  of  separate  schools  are  entitled  to  conduct  in  the  separate 
school,  that  all  regulations  purporting  to  prohibit  or  limit  the  right 
claimed  or  to  affect  it  prejudicially  are  void,  and  that  separate- 
school  supporters  cannot  lawfully  be  taxed  for  the  support  of  con- 
tinuation schools  not  conducted  by  separate-school  trustees,  and 
other  objections  made  at  the  trial  have  been  noted  in  the  foregoing 
review  of  the  legislation. 

The  purpose  of  the  continuation  schools,  as  stated  in  a circular 
issued  in  1924  and  as  appears  from  the  Acts  and  regulations,  is  to 
continue  educational  work  for  pupils  of  rural  and  small  urban 
districts,  by  providing  two  or  more  years  of  high-school  training 
for  those  who  have  passed  the  Ontario  high-school  entrance  examin- 
ation. The  courses,  subject  to  some  restrictions,  being  those  of  the 
high  schools,  the  continuation  schools  afford,  to  the  inhabitants  of 
the  localities  in  which  they  are  maintained,  opportunities  which 
would  not  be  open  if  there  was  no  continuation  school  but  only  a 
fifth  class  in  a public  or  separate  school.  The  municipalities  are 
made  liable  to  contribute  to  the  support  of  the  schools,  and  there  is 
provision  for  raising  the  amount  of  the  contribution  by  local  assess- 
ment: see,  e.g.,  the  circular  of  1924  and  sec.  ? of  the  Act  as  revised 
in  1925  by  15  Geo.  Y.  ch.  78,  sec.  21  (in  reading  sec.  7(1),  note 
that  the  reference  to  subsec.  1 of  sec.  33  of  the  High  Schools  Act  is 
to  that  subsection  as  revised  in  1925  by  15  Geo.  V.  ch.  78,  sec.  17). 
If,  then,  it  happens  that  a continuation  school  is  set  up  by  the 
trustees  of  a common  school  the  separate  school  supporters  may  be 
assessed  for  its  support. 

The  objections  to  the  legislation  and  regulations  affecting  con- 
tinuation schools  are  all  based"  upon  the  proposition  that  the  work 
assigned  to  the  continuation  schools  is  in  reality  part  of  the  work 
that  the  trustees  of  separate  schools  had  by  law  the  right  to  cause 
to  be  done  in  their  schools  before  Confederation.  The  schools,  as 
has  been  seen,  grew  out  of  the  continuation  classes,  which  in  1908 
were,  as  the  Minister  put  it  in  his  report,  divided  into  continuation 
schools  and  fifth  classes.  My  opinion  is  that,  like  the  fifth  class 
(or  form),  the  present-day  continuation  school  is  a unit  of  the  edu- 
cational system,  new  since  Confederation  and  set  up  for  the  purpose 
of  doing  some  of  the  secondary  work  which  the  old  grammar 
school  was  intended  to  do.  Therefore,  in  my  opinion,  no  right  or 
privilege  that  Roman  Catholics  had  by  law  at  Confederation  is 
affected  prejudicially,  either  by  the  legislation  as  to  local  taxation 
for  the  support  of  the  schools,  or  by  the  requirement  of  the  Minis- 
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ter’s  consent  to  the  establishment  of  a continuation  school  by 
separate-school  trustees,  or  by  the  prohibition  against  the  giving  in 
separate  schools  of  instruction  which  continuation  schools  are  set 
up  to  give,  or  by  any  other  part  of  the  legislation  or  of  the  regu- 
lations to  which  attention  has  been  directed. 

What  has  been  said  with  reference  to  the  regulations  passed  with 
the  specific  intent  of  delimiting  the  respective  spheres  of  activity 
of  the  public  and  separate  schools,  the  high  schools  and  collegiate 
institutes,  and  the  continuation  schools,  applies  to  every  statute  and 
regulation  attacked  as  an  interference  with  the  right  of  the  trus- 
tees of  separate  schools  to  exercise  the  rights  and  privileges  that 
the  trustees  of  Roman.  Catholic  Separate  schools  had  by  law  in 
Upper  Canada  at  the  Union  (except  the  right  of  sharing  in  the 
school  funds,  which  right  remains  to  be  discussed).  Nothing  to 
which  my  attention  has  been  directed  seems  to  me  prejudicially 
to  affect  any  right  or  privilege  in  respect  to  denominational  schools 
which  the  law,  as  I understand  it,  gave  to  the  Roman  Catholic 
inhabitants  of  Upper  Canada. 

The  attack  upon  sec.  6 of  the  Department  of  Education  Act, 
which  controls  the  Minister  in  his  distribution  of  the  school-grants, 
and  upon  the  regulations  made  under  the  section,  takes  two  forms : 
first,  there  is  a claim  for  a declaration  that  the  section  is  invalid; 
and,  secondly,  there  is  a demand  by  the  petitioners,  as  trustees  of  the 
Roman  Catholic  separate  school  for  school  section  number  2 of  the 
township  of  Tiny,  for  the  sum  (over  and  above  the  sum  that  has 
been  paid  to  them)  that  they  say  they  would  have  been  entitled 
to  receive  for  the  school  year  1922,  if  the  law  that  was  in  force  at 
Confederation  had  not  been  changed. 

The  section  of  the  Act  (R.S.O.  1914,  ch.  265,  sec.  6),  as  amended 
in  1916,  1917,  1918,  1919,  1920,  1921,  1924,  and  1925,  and  some 
of  the  regulations  made  under  it,  have  been  referred  to  already. 
(The  Act  with  its  amendments  was  printed  in  pamphlet  form  by 
the  Department  in  1925.)  As  has  been  stated,  the  plan  of  distri- 
bution now  in  force  is  much  more  complex  than  the  plan  followed 
before  Confederation.  It  is  necessarily  complex,  because  there  are 
so  many  kinds  of  school  now  in  operation,  and  there  are  so  many 
special  grants  for  schools  and  classes  of  particular  descriptions, 
and  in  many  instances  the  amount  to  be  allowed  to  a school  in 
respect  of  some  particular  (e.g.,  the  salary  paid  to  the  teacher) 
depends  upon  many  stated  considerations  and  to  some  extent  upon 
the  discretion  of  the  Minister.  The  petitioners  take  the  report  of 
the  Minister  for  1923.  They  find  (p.  79)  that  the  public  and 
separate  schools  are  said  to  have  received  $2,976,712  out  of  legis- 
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lative  grants  in  the  year  1922,  and  that  the  continuation  schools 
(p.  90)  are  said  to  have  received  $1,038,602,  and  the  collegiate 
institutes  and  high  schools  (p.  91)  $276,889,  out  of  the  legislative 
grant  in  the  school  year  1922.  They  say  that  the  total  of  these 
sums  (or  in  any  case  the  sum  received  by  the  public  and  separate 
schools)  was  a fund  granted  by  the  Legislature  for  the  support  of 
common  schools  aand  for  common  school  purposes,  and  therefore 
ought  to  have  been  apportioned  among  the  counties,  townships, 
cities,  towns,  and  incorporated  villages,  according  to  the  ratio  of 
the  population  of  each,  as  required  by  sec.  106  of  the  Common 
School  Act  of  1859.  They  say  that  on  such  an  apportionment 
$4,669  would  have  come  to  the  township  of  Tiny,  and  that  their 
share,  under  sec.  20  of  the  Separate  Schools  Act  of  1863,  would 
have  been  $1,116,  whereas  they  received  in  fact  $380.  Therefore 
they  claim  $736.  Alternatively  they  say  that  if  only  the  sum 
received  by  public  and  separate  schools  is  to  be  treated  as  granted 
for  common-school  purposes,  their  share  would  have  been  $1,027, 
and  that  they  are  entitled  to  judgment  for  $647. 

Even  if  the  suppliants’  contention  as  to  the  manner  in  which 
the  legislative  grant  is  to  be  distributed  is  sound,  the  correctness 
of  the  calculation  of  the  amount  payable  to  the  separate-school 
trustees  of  the  township  of  Tiny  is  questionable.  To  mention  only 
some  of  the  difficulties,  it  may  be  noted,  first,  that  the  period  cov- 
ered by  the  report  seems  not  to  be  the  same  as  the  fiscal  year  of 
the  Province,  and,  the  estimates  and  grants  being  for  the  fiscal  year, 
it  is  difficult  to  say  whether  the  sum  used  as  the  basis  of  the  com- 
putation was  or  was  not  the  sum  actually  granted  for  the  year  for 
which  the  computation  is  made ; and,  secondly,  that  if  the  estimates 
and  the  supply  votes  are  taken  as  the  basis  of  the  computation  it 
is  apparent  at  once  that  the  total  vote  (No.  20  of  1922)  for 
“ Public  and  Separate  Schools,  Education,”  covers  many  items  that 
could  not  fall  to  be  distributed  under  sec.  106  of  the  Act  of  1859 
if  that  Act  were  still  in  force — for  instance,  $134,000  for  inspection 
of  public  and  district  schools  and  $130,000  for  departmental  exam- 
inations. However,  the  amount  claimed  is  not  very  large,  and  it 
was  agreed  at  the  trial,  without  prejudice  to  any  other  question, 
that  if  it  was  found  that  the  petitioners  were  entitled  to  judgment 
for  some  amount,  the  amount  could  be  taken  to  be  one  of  those 
alternatively  claimed. 

Section  20  of  the  Act  of  1863  declared  that  each  separate  school 
should  be  entitled  to  a share  (1)  in  the  fund  annually  granted  by 
the  Legislature  of  the  Province  of  Canada  for  the  support  of 
common  schools,  and  (2)  in  all  other  public  grants,  investments, 
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and  allotments  for  common-school  purposes  at  the  time  of  the  Act 
made  or  thereafter  to  be  made  (a)  by  the  Province  or  (b)  by 
the  municipal  authorities;  but  sec.  21  enacted  in  effect  that  noth- 
ing in  the  Act  contained  should  entitle  any  separate  school  to  any 
part  of  the  moneys  arising  from  local  assessment  for  common- 
school  purposes.  The  money  now  in  the  hands  of  the  Dominion 
Government  representing  the  proceeds  of  the  sale  of  the  lands  -set 
apart,  under  12  Viet.  ch.  200  and  later  Acts,  for  the  support  of 
common  schools,  from  which  fund  Ontario  now  derives  an  annual 
income  of  something  over  $70,000,  is  perhaps  an  investment  made 
by  the  Province  of  Canada  for  common-school  purposes,  within  the 
meaning  of  sec.  20  of  the  Act  of  1863 ; and  any  grant  that  a muni- 
cipality might  make  for  public-school  purposes  out  of  its  revenue 
arising  from  the  Upper  Canada  Municipalities  Fund,  or  out  of  any 
other  moneys  available  except  moneys  raised  by  local  assessment, 
might  perhaps  be  a public  grant  made  by  a municipal  authority 
for  common-school  purposes.  But  the  petition  does  not  raise,  and 
counsel  did  not  discuss,  any  question  as  to  rights  in  respect  of  the 
Common  School  Fund  or  of  moneys  granted  by  municipalities: 
the  right  that  is  said  to  have  been  affected  prejudicially  is  the  right 
to  share  in  the  money  granted  annually  by  the  Ontario  Legislature. 

The  attack  upon  the  legislation  and  regulations  by  which  the 
right  to  share  in  the  annual  legislative  grants  is  said  to  have  been 
affected  prejudicially,  fails,  in  my  opinion,  for  several  reasons. 

The  first  reason — and  it  goes  to  the  root  of  the  matter — -is  that 
even  if  the  Ontario  legislation  had  not  purported  to  repeal  or  vary 
sec.  20  of  the  Act  of  1863,  that  section  would  not  entitle  the 
separate  schools  to  share  in  to-day’s  grants.  The  Act  of  1863  was 
an  Act  of  the  Legislature  of  the  Province  of  Canada;  the  right 
given  to  every  separate  school  to  “ a share  in  the  fund  annually 
granted  by  the  Legislature  of  this  Province  for  the  support  of 
common  schools  ” was  a right  to  share  in  Upper  Canada’s  share  of 
the  $200,000  granted  annually  for  the  support  of  common  schools 
in  the  Province  of  Canada,  and  the  right  to  “ a share  in  all  other 
public  grants  . . . and  allotments  for  common-school  purposes 
. . . made  or,  . . . to  be  made  by  the  Province  ” was  a right 
to  share  in  all  such  grants  and  allotments  made  or  to  be  made  by 
the  Province  of  Canada.  After  the  30th  June,  1867,  there  was  no 
Province  of  Canada.  Therefore,  if  at  any  time  after  Confedera- 
tion but  before  1877,  when  the  Act  of  1863  was  repealed  (R.S.O. 
1877,  Proclamation,  p.  lviii.,  and  schedule  A.,  p.  2278),  a separate 
school  had  claimed  a share  of  a sum  granted  by  the  Ontario  Legis- 
lature for  the  support  of  common  schools,  the  claim,  if  resisted, 
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would  have  failed.  It  is  true  that  by  virtue  of  sec.  129  of  the  Bri- 
tish North  America  Act  all  laws  in  force  in  Canada  at  the  Union 
continued  in  Ontario  as  if  the  Union  had  not  been  made,  but  sub- 
ject to  repeal  or  alteration  by  Parliament  or  by  the  Legislature  of 
Ontario,  according  to  the  respective  legislative  authorities  of  Par- 
liament and  the  Legislature ; but  to  enact  that  a law  shall  continue 
in  force  after  the  Union  is  not  to  declare  that  the  meaning  of  that 
law  shall  be  changed  by  the  Union,  and  there  is  nothing  in  the 
British  North  America  Act  to  indicate  that  a law  relating  to  the 
distribution  of  moneys  voted  by  the  Legislature  of  the  Province  of 
Canada  should,  after  the  Union,  govern  the  distribution  of  moneys 
voted  by  the  Legislature  of  Ontario.  Therefore  a claim  made 
between  1867  and  1877  to  a share  in  any  moneys  granted  by  the 
Ontario  Legislature  for  common-school  purposes  would  have  failed, 
not  because  the  Act  of  1863  had  ceased  to  have  force,  but  because 
of  the  non-existence  of  any  fund  to  which  sec.  20  could  apply. 
If  that  is  so,  it  follows  that  no  right  wdiich  separate  schools  had  at 
the  Union  to  share  in  legislative  grants  for  common-school  purposes 
has  been  affected  prejudicially  by  the  repeal  or  amendment  of  sec. 
20  of  the  Act  of  1863,  and  that  the  attack  upon  the  Ontario  legisla- 
tion fails.  The  legislation,  instead  of  destroying  rights  that  existed 
by  law  at  Confederation,  confers  new  rights. 

Counsel  for  the  petitioners  refer  to  the  fact  that  in  the  years 
following  Confederation  the  chief  superintendent,  in  apportioning 
the  annual  legislative  grants  for  common-school  purposes,  followed 
the  practice  that  he  had  followed  before  Confederation,  which  prac- 
tice was  conformable  to  sec.  106  of  the  Common  Schools  Act  of 
1859  (C.S.U.C.  ch.  64)  and  sec.  20  of  the  Separate  Schools  Act  of 
1863 — as  appears  by  a comparison  of  the  report  on  the  “Appor- 
tionment of  the  legislative  school  grant  for  Upper  Canada  for 
1867  ” (Journal  of  Education,  1867,  p.  113)  with  the  report  on 
the  “ Apportionment  of  the  legislative  school  grant  to  public 
schools  in  Ontario  for  1876  ” (Journal  of  Education,  1876,  p.  82). 
They  refer  also  to  the  fact  already  stated  that  the  Separate  Schools 
Act,  as  revised  in  1877  (IUS.O.  ch.  206),  contained  a section,  37, 
in  the  same  words  as  sec.  20  of  the  Act  of  1863  (except  for  the 
substitution  of  the  expression  “ public  school  ” for  “ common 
school  ”),  and  that  the  same  section  was  repeated  in  the  revisions 
of  1887  and  1897.  It  seems  to  me,  however,  that  neither  the  prac- 
tice followed  before  the  revision  of  the  statutes  in  1877  nor  the 
enactment  of  sec.  37  of  the  Act  of  1877  affords  a reason  for  saying 
that  sec.  20  of  the  Act  of  1863  gave  the  separate  schools  a right  to 
share  in  the  grants  made  bv  the  Ontario  Legislature.  Before  1877, 
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die  superintendent  may  have  thought  that  in  apportioning  the 
money  placed  under  his  control  by  the  Legislature  he  was  bound 
to  follow  the  scheme  established  by  the  Acts  of  1859  and  1863 ; and 
in  1877  and  afterwards  the  members  of  the  Ontario  Legislature 
may  have  believed  that  they  were  bound  to  deal  with  moneys  voted 
by  them  for  public-school  purposes  in  the  way  in  which  the  Legisla- 
ture of  the  Province  of  Canada  had  dealt  with  Upper  Canada’s 
share  of  moneys  voted  for  the  common  schools  of  the  Province  of 
Canada — or,  without  considering  any  question  of  legal  obligation, 
they  may  have  done  what  they  believed  to  be  just  and  right — ; hut, 
whatever  the  superintendent  or  the  Legislature  may  have  believed, 
the  fact,  in  my  opinion,  was  that  the  Act  of  1877  created  a new 
right. 

Another  reason  why  the  claim  must  fail  is  that  even  if  the 
opinion  just  expressed  is  erroneous,  and  the  class  of  persons  repre- 
sented by  the  petitioners  had  by  law  at  the  Union  a right  to  a 
share,  ascertainable  in  a way  fixed  by  statute,  in  such  moneys 
as  might  be  granted  by  the  Ontario  Legislature  for  common-school 
purposes,  there  is  no  proof  that  the  legislation  and  regulations 
affect  that  right  prejudicially. 

The  petitioners  endeavoured  to  prove  that  the  sum  received 
by  them  in  1922,  for  their  school  in  the  township  of  Tiny,  was  less 
than  the  sum  that  would  have  come  to  them  if  the  moneys  granted 
in  that  year  for  what  are  properly  “ common-school  purposes,” 
within  the  meaning  of  the  Act  of  1863,  had  been  apportioned  in 
the  manner  required  by  the  Acts  of  1859  and  1863.  There  may  be 
some  doubt,  as  has  been  stated,  whether  the  fact  is  established  by 
the  evidence ; but  even  if  it  is  established  it  is  not,  by  itself,  proof 
that  the  right  of  the  class  has  been  affected  prejudicially.  The 
“ class  ” whose  rights  are  preserved  by  the  British  North  America 
Act  is  composed  of  the  Roman  Catholic  inhabitants  of  the  Province 
or  the  supporters  of  Roman  Catholic  separate  schools ; and  from 
the  fact  that  individuals  of  that  class  have  received  less  money 
than  they  would  have  received  if  the  pre-Confederation  law  had  not 
been  altered  it  does  not  necessarily  follow  that  a right  of  the  class 
as  a whole  has  been  affected  prejudicially.  Counsel  for  the  peti- 
tioners contend  that  Ottawa  Separate  Schools  Trustees  v.  Ottawa 
Corporation.  [1917]  A.C.  76,  decides  the  contrary,  but,  in  my 
opinion,  it  does  not.  The  legislation  there  in  question  affected  a 
right  of  the  class  by  depriving  certain  members  of  the  class  of 
their  legal  right  to  manage  certain  schools;  and  it  was  held  that 
those  members  were  entitled  to  maintain  the  action.  But  in  the 
present  case  the  question  is  as  to  the  validity  of  legislation  which 
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affects  all  Boman  Catholic  separate  schools  in  Ontario ; and  there 
is  nothing  in  the  judgment  in  the  Ottawa  case,  as  1 read  it,  to  sug- 
gest that  if  the  legislation  does  not  prejudicially  affect,  or  even 
may  be  beneficial  to,  those  schools  as  a class,  it  must  be  declared 
to  be  invalid  because  under  it  some  of  the  schools  receive  less  money 
than  they  would  receive  under  such  an  apportionment  as  the  Acts 
of  1859  and  1863  prescribed. 

My  opinion  is,  as  stated,  that  proof  of  prejudice  to  the  school 
in  the  township  of  Tiny  would  not  necessarily  establish  prejudice 
to  the  class.  But  it  is  said  that  the  right  of  the  class  is  affected 
prejudicially  in  that,  whereas  the  pre-Confederation  law  gave 
every  separate  school  a right  to  a share  in  the  grant,  proportionate 
to  the  number  of  pupils  in  attendance,  as  compared  with  the  num- 
ber attending  all  the  schools  in  the  municipality,  the  present  law 
makes  the  amount  of  the  share  to  depend  to  some  extent  upon  the 
salaries  paid  to  teachers,  the  value  of  the  equipment,  and  other 
considerations — that,  as  counsel  put  it,  the  separate  schools  ec  have 
to  earn  their  grant#  This,  it  is  said,  may  prejudice  the  separate 
schools  in  various  ways.  For  instance,  the  teachers  in  a separate 
school  may  be  members  of  a religious  community  who  receive  little 
or  nothing  in  the  way  of  salary  as  teachers,  and  that  schooFs  share 
in  the  grant  may  therefore  be  less  than  the  sum  paid  to  a neigh- 
bouring public  school  of  the  same  grade  and  efficiency. 

As  has  been  stated,  separate  sums  are  voted  each  year  for  “ rural 
public  and  separate  schools  (counties),  general  grants  and  con- 
tingencies” (estimates  for  1922,  vote  20,  item  1),  “ urban  public 
and  separate  schools,  general  grants  and  contingencies  ” (vote  20, 
item  2)  and  rural  public  and  separate  schools  (districts),  general 
grants  and  contingencies  ” (vote  20,  item  5),  and  these  sums  (which 
are  three  of  the  large  items  of  the  vote)  are  apportioned  between 
the  public  and  separate  schools  as  nearly  as  is  practicable  in  the 
manner  prescribed  by  the  Acts  of  1859  and  1863.  The  general 
grant  for  urban  schools  (item  2)  is  distributed  among  the  urban 
municipalities  in  proportion  to  population,  and  each  municipality’s 
share  is  divided  between  the  public  and  separate  schools  propor- 
tionately to  the  numbers  of  pupils  in  attendance  (Department  of 
Education  Act,  sec.  6 (1)  (a),  (5),  (c)  ) ; and  the  general  grants 
for  rural  schools  are  divided  between  the  public  and  separate  schools 
in  proportion  to  the  attendance  at  all  the  rural  public  schools  and 
at  all  the  rural  separate  schools  respectively,  and  the  part  allotted 
to  the  separate  schools  is  apportioned  among  the  several  separate 
schools  in  proportion  to  attendance,  the  expenditure  of  the  school 
board  upon  education,  and  certain  other  considerations  (sec.  6(2) 
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and  6(1)  ( d ) and  (g)).  The  method  thus  established  of  distribut- 
ing these  general  grants  differs,  it  is  true,  from  the  method  that 
prevailed  before  Confederation,  and  it  may  result  in  the  allotment 
to  a particular  school  of  less  money  than  that  school  would  receive 
if  the  pre^Confederation  method  were  adhered  to;  but  it  is  not 
apparent  that  the  difference  is  prejudicial  to  the  schools  as  a class : 
there  is  no  evidence  that  under  the  new  system  of  apportionment 
the  separate  schools  receive  a smaller  portion  of  the  total  than  they 
would  receive  if  the  former  system  were  restored.  The  attack, 
therefore,  must  fail  in  so  far  as  it  is  an  attack  upon  the  method  of 
distributing  the  general  grants. 

As  to  the  special  grants  included  in  vote  20,  the  public  and 
separate  schools  are  treated  alike,  but  each  school,  whether  public 
or  separate,  must  earn  the  right  to  participate.  This,  the  sup- 
pliants say,  has  a prejudicial  effect  upon  the  right  of  every  separate 
school  to  receive  a share  proportionate  to  the  number  of  pupils  in 
attendance.  This  contention,  in  my  opinion,  arises  from  an  erroneous 
reading  of  the  law  that  was  in  force  at  Confederation.  Section  20 
of  the  Act  of  1863  gave  to  every  separate  school  a right  to  a share 
in  the  grants,  proportionate  to  the  number  of  pupils  attending 
such  school  as  compared  with  the  whole  number  of  pupils  attending 
school  in  the  same  local  municipality.  That  is  to  say,  when  the 
amount  coming  into  the  municipality  out  of  the  moneys  mentioned 
in  the  section,  and  the  numbers  of  pupils  attending  the  particular 
school  and  all  the  schools,  respectively,  had  been  ascertained,  the 
amount  payable  to  the  particular  school  was  a mere  matter  of 
calculation.  But  neither  sec.  20  nor  any  other  section  of  the  Act 
of  1863  provided  for  the  allotment  of  any  money  for  use  in  any 
municipality,  and  in  order  to  find  what  money  was  to  come  into  the 
municipality  resort  had  to  be  had  to  the  Common  School  Act  of 
1859 : and  the  Common  School  Act  did  not  provide  for  the  distri- 
bution amongst  the  municipalities  of  the  whole  of  “ the  fund 
annually  granted  by  the  Legislature  . . . for  the  support  of 
common  schools  ” or  of  the  whole  of  “ all  other  public  grants, 
investments  and  allotments  for  public-school  purposes.”  What  sec. 
106  of  the  Common  School  Act  did  was  to  direct  the  Chief  Superin- 
tendent to  apportion  annually  to  the  several  municipalities,  accord- 
ing to  their  respective  populations,  “ all  moneys  granted  or  provided 
by  the  Legislature  for  the  support  of  common  schools  in  Upper 
Canada,  and  not  otherwise  appropriated  by  law;”  so  that  if  the 
Legislature,  in  granting  a sum  for  the  support  of  common  schools 
in  Upper  Canada,  had  appropriated  it  to  some  particular  common- 
school  purpose,  that  sum  would  not  have  been  apportioned  by  the 
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Chief  Superintendent  to  the  several  municipalities  pursuant  to  sec. 
106  of  the  Common  School  Act,  and  the  separate  school  of  a par- 
ticular municipality  would  not  have  taken  a share  of  it  under 
sec.  20  of  the  Act  of  1863.  Take,  for  instance,  the  Supply  Bill  of 
1866  (29  & 30  Yict.  ch.  8).  There  is  a grant  of  an  “ additional 
sum  for  common  schools,  Upper  and  Lower  Canada,  the  propor- 
tion for  Upper  Canada  to  be  applicable  to  grammar  schools  ” 
(schedule,  p.  39).  The  Chief  Superintendent  could  not  have  appor- 
tioned Upper  Canada’s  share  of  that  sum  under  sec.  106  of  the 
Common  Schools  Act,  although  the  sum  was  expressed  to  be  granted 
“ for  common  schools and  no  separate  school  could  have  de- 
manded a share  under  sec.  20  of  the  Act  of  1863.  The  right  that 
a separate  school  had  by  law  at  the  Union  was,  in  my  opinion,  not 
what  the  petitioners  contend,  but,  at  most,  a Eght  to  share  in  such 
grants  for  common  school  purposes  as,  being  unappropriated  by  law, 
fell  to  be  apportioned  by  the  Chief  Superintendent  under  sec.  106 
of  the  Common  School  Act.  If  that  is  a correct  description  of  the 
right  that  every  separate  school  had  by  law  at  the  Union,  no  right 
of  the  class  of  persons  represented  by  the  petitioners  is  affected  pre- 
judicialfy  by  a statute  which  enacts  that  money  granted  by  the 
Legislature  of  Ontario  for  the  assistance  of  schools  that  need  assist- 
ance, or  for  a particular  school  which  has  to  contend  with  special 
difficulties,  or  for  the  encouragement  of  training  in  the  industrial 
arts,  or  for  continuation  schools,  or  for  fifth  classes,  or  for  the 
assistance  and  encouragement  of  trustees  who  pay  large  salaries  or 
engage  teachers  possessed  of  special  qualifications,  or  for  summer 
schools,  or  for  any  other  of  the  special  purposes  mentioned  in  the 
several  items  of  vote  20,  shall  be  applied  to  the  purpose  for  which 
it  was  granted,  and  shall  not  be  apportioned  to  the  municipalities 
according  to  their  respective  populations,  and  shared  in  by  every 
separate  school  in  the  manner  stated  in  sec.  20  of  the  Act  of  1863. 
If  the  Legislature  of  the  Province  of  Canada  could  have  made  these 
special  grants  without  repealing  sec.  20  of  the  Act  of  1863  or 
prejudicially  affecting  any  right  which  any  class  of  persons  had 
under  that  Act — and  it  is  very  difficult  to  see  what  stood  in  the 
way  of  its  doing  so — the  Ontario  Legislature  can  do  so  to-day  with- 
out infringing  any  right  preserved  by  sec.  93  of  the  British  North 
America  Act. 

Further  answers  to  the  petitioners’  money-demand  and  to  the 
attack  upon  the  Act  and  regulations  governing  the  distribution  of 
the  legislative  grants  were  made  by  counsel  for  the  Attorney- 
General  at  the  trial ; but,  my  opinion  being  that  this  part  of  the 
case  fails  for  both  of  the  reasons  stated,  I do  not  deem  it  necessary 
to  discuss  other  reasons. 
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Upon  the  whole  case  my  opinion  is  that  the  statutes  and  regu- 
lations impeached  do  not  prejudicially  affect  any  right  or  privilege 
with  respect  to  denominational  schools  which  the  class  of  persons 
represented  by  the  suppliants  had  by  law  in  Upper  -Canada  at 
Confederation.  The  petition  therefore  will  be  dismissed.  It  was 
agreed  at  the  trial  that  whatever  the  judgment  might  be  there 
should  be  no  order  as  to  costs. 


| APPELLATE  DIVISION.] 
Rex  v.  Greisman. 


Criminal  Laic — Conviction  for  Causing  Grievous  Bodily  Injury — Negli- 
gent Driving  of  Motor  Vehicle — Pedestrian  Emerging  from  behind 
Street  Car — Death  Caused  by  Injury  — Whether  Accused  Guilty 
because  he  might  have  Anticipated  Contingency — Criminal  Code, 
secs.  247,  284,  2S5 — Whether  Indictment  should  have  been  for  Man- 
slaughter— Whether  Prosecution  for  Lesser  Offence  Permissible. 

The  defendant,  driving  a motor  vehicle  in  a city  highway,  upcn  which 
street  railway  tracks  were  laid,  was  proceding  in  a southerly  direc- 
tion, when  a man,  emerging  from  behind  a stationary  street  car,  was 
struck  by  the  defendant’s  vehicle,  and  died  from  the  injury  which 
he  received.  The  man  was  not  seen  by  the  defendant  until  almost 
the  moment  of  impact.  The  defendant  was  charged  under  sec.  284 
of  the  Criminal  Code,  which  renders  liable  any  one  “ who,  by  any 
unlawful  act,  or  by  doing  negligently  or  omitting  to  do  any  act 
which  it  is  his  duty  to  do,  causes  grievous  bodily  harm  to  any  other 
person,”  and  was  convicted  by  a County  Court  Judge  in  his  Criminal 
Court  of  an  offence  against  sec.  284,  upon  the  finding  that  he  (the 
defendant)  should  have  exercised  reasonable  precaution  to  meet  the 
possible  event  of  some  one  coming  from  behind  the  stationary  street 
car  and  walking  in  front  of  his  moving  vehicle:  — 

Held,  that  the  County  Court  Judge  was  in  error  in  finding  the  defendant 
guilty  of  a criminal  offence:  there  is  no  criminal  liability  unless 
there  is  gross  negligence  or  wanton  misconduct. 

Rex  v.  Bateman  (1925),  19  Cr.  App  R.  8,  applied 

Semble,  it  net  being  suggested  that  the  defendant  was  guilty  of  an 
unlawful  act,  or  that  he  did  negligently,  or  omitted  to  do,  anything 
which  it  was  his  duty  to  do.  sec.  284  was  not  annlicable. 

Section  247  and  McCarthy  v.  The  King  (1921),  62  Can.  S C.R.  40.  con- 
sidered. 

Semble.  when  the  charge  is  negligence  in  driving  a motor  vehicle,  sec. 
285  points  to  the  degree  of  culpability  necessary  to  be  shewn. 

In  this  case,  death  having  followed  the  alleged  negligence,  semble.  if 
the  negligence  was  criminal  at  all.  the  defendant  should  have  been 
prosecuted  for  manslaughter.  It  may  well  be  that  where  the  more 
serious  offence  has  in  fact  been  committed  there  cannot  be  a prose- 
cution for  a lesser  offence. 

Rex  v.  Peters  (1926),  29  O.W.N.  483,  explained. 

Motion  bv  the  defendant  for  leave  to  appeal  from  his  convic- 
tion by  O’Connell,  Jnn.  Co.  C.J..  in  the  County  Court  Judge’s 
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Criminal  Court  for  the  County  of  York,  for  that  he,  the  defendant, 
on  or  about  the  23rd  day  of  December  in  the  year  1925,  in  the 
city  of  Toronto,  in  the  said  county,  having  the  charge  of  an  auto- 
mobile, by  wanton  or  furious  driving  or  racing  or  other  wilful  mis- 
conduct or  by  wilful  neglect,  did  cause  or  cause  to  be  done  bodily 
harm  to  Richard  Benton,  contrary  to  the  Criminal  Code,  section 
285. 

“ And  further  that  he,  the  said  Louis  Greisman,  at  the  time  and 
place  aforesaid,  by  an  unlawful  act  or  by  driving  an  automobile 
negligently  or  omitting  while  driving  said  automobile  to  do  an  act 
which  it  was  his  duty  to  do,  caused  grievous  bodily  injury  to  Richard 
Benton,  contrary  to  the  Criminal  Code,  section  284.” 

The  accused  was  found  guilty  on  the  second  count  and  sen- 
tenced to  imprisonment  for  one  year  in  the  Ontario  Reformatory. 

Benton  sustained  injuries  from  which  he  died. 

The  application  was  in  form  for  leave  to  appeal  upon  the  ques- 
tion of  fact,  but  was  argued  upon  the  merits  under  the  provisions 
of  Rule  11  of  the  Rules  of  the  12th  October,  1923. 

March  17.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Orde,  and  Smith,  JJ.A. 

A.  G.  Slaght,  K.C.,  for  the  appellant,  argued  that  too  heavy  a 
burden  had  been  put  upon  him.  He  should  not  be  convicted  of  a 
crime  simply  because  he  had  failed  to  anticipate  that  a man  might 
negligently  come  from  behind  a street  car.  It  was  necessary  to 
shew  mens  rea,  and  it  certainly  was  not  shewn. 

Edward  Bayly,  K.C.,  and  F.  P.  Brennan , for  the  Crown,  con- 
tended that  the  appellant  should,  in  the  circumstances,  have  antici- 
pated that  a man  might  come  out  from  behind  the  car.  The  appel- 
late Court,  in  order  to  allow  the  appeal,  must  find  a miscarriage  of 
justice  under  sec.  1014  of  the  Criminal  Code.  A man  who  neglects 
to  take  reasonable  care  to  avoid  danger  to  human  life  is  criminally 
liable:  McCarthy  v.  The  King  (1921),  62  Can.  S.'C.R.  40.  The 
gist  of  the  offence  is  the  omission  to  do  something:  if  mens  rea 
were  shewn,  the  offence  would  be  murder.  The  law  of  Canada,  by 
reason  of  the  provisions  of  sec.  247  of  the  Code,  is  quite  different 
from  that  laid  down  in  Rex  v.  Bateman  (1925),  19  Cr.  App.  R.  8. 
Whether  or  not  manslaughter  should  have  been  charged  is  not  open 
for  argument,  as  it  is  not  raised  in  this  appeal ; but  see  Rex  v. 
Peters  (1926),  29  O.W.N.  483. 

May  14.  The  judgment  of  the  Court  was  read  by  Middleton, 
«T.A. :- — The  facts  are  of  very  narrow  compass  and  without  dispute. 
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What  really  took  place  is  to  be  gathered  from  the  evidence  of  the 
accused,  as  there  was  no  actual  eye-witness  of  the  occurrence.  It 
took  place  upon  , Bathurst  street,  in  the  city  of  Toronto,  between 
Herrick  street  and  Lennox  street.  The  pavement  on  Bathurst  street 
is  36  feet  wide.  The  rails  of  the  Toronto  Transportation  Commis- 
sion occupy  the  central  15.  feet,  leaving  a strip  of  pavement  on  each 
side  about  101/2  feet  wide.  The  rails  of  the  street  railway  track 
are  about  4 feet  10^2  inches  apart,  and  the  central,  or  “ deviPs  ” 
strip,  something  over  5 feet  wide. 

On  the  23rd  December,  at  6 p.m.,  the  accused,  a young  man  of 
18  years  of  age,  who  had  had  some  experience  in  the  handling  of 
cars,  was  driving  a Ford  car  south  on  Bathurst  street.  He  was 
driving  partly  upon  the  westerly  track  allowance,  his  object  being 
that  he  might  more  readily  see  traffic  entering  Bathurst  street  from 
the  cross-streets.  The  block  between  Herrick  and  Lennox  streets 
is  very  long,  and  there  is  a “ halfway  ” street  car  stop.  As  the 
accused  was  approaching  this  point  from  the  north,  at  the  rate  of 
somewhere  between  14  and  18  miles  per  hour,  a street  car  stopped 
and  then  proceeded  northerly.  Benton  emerged  from  behind  the 
north-bound  car,  and  was  struck  instantly  by  the  left  hand  side  of 
the  automobile,  receiving  injuries  from  which  he  ultimately  died. 
It  is  not  shewn  whether  Benton  had  been  a passenger  upon  the 
street  car.  He  was  not  seen  by  Greisman  until  almost  the  moment 
of  impact,  and  there  is  no  suggestion  that  Greisman  did  not  do 
everything  possible  in  the  moment  which  elapsed  from  Benton’s 
emergence  from  behind  the  car  and  the  actual  impact.  The  learned 
Judge,  in  convicting  under  the  second  count,  states  that  the  accused 
“ had  under  his  control  a dangerous  machine  which,  in  the  absence 
of  precautions  or  care  upon  his  part  might  endanger  life,  and  he 
was,  therefore,  under  a legal  duty  to  take  reasonable  precaution 
and  use  reasonable  care  to  avoid  any  such  danger.”  He  then  finds 
him  guilty  because,  “ having  seen  this  car  some  time  before  it 
stopped,  if  this  young  man  had  exercised  ordinary  precaution  and 
reasonable  care,  he  would  have  seen  it  stop  or  in  the  act  of  stop- 
ping. . . . Therefore,  if  he  had  given  the  matter  any  considera- 
tion at  all,  it  must  have  been  quite  apparent  to  him  that  the  car 
had  stopped  for  the  purpose  either  of  allowing  passengers  to  alight 
or  to  enter,  and  that  it  was  possible  that  some  one  would  come  from 
behind  the  street  car,  and  walk  in  front  of  his  moving  automobile, 
and  he  should  have  exercised  reasonable  precaution  to  meet  such 
contingency.  . . He  proceeded  on  his  way,  neither  making  any 

change  in  his  rate  of  speed,  nor  endeavouring  to  bring  his  car  under 
control,  nor  taking  the  precaution  or  care  to  avoid  such  contin- 
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gency.  . . . Having  omitted  to  take  that  reasonable  care  and 

precaution  that  the  law  requires  under  sec.  247  of  the  Criminal 
Code,  I find  the  accused  guilty  on  the  second  count  of  the  indict- 
ment.” 

The  evidence  for  the  Crown,  outside  of  formal  matters,  con- 
sisted of  statements  by  several  pedestrians  who  heard  the  noise  of 
the  impact,  turned  and  saw  the  man  upon  the  pavement,  and 
joined  with  the  accused  in  removing  him  to  the  hospital  for  treat- 
ment. A man  who  examined  the  automobile  after  the  occurrence 
found  the  left  headlight  bracket  bent,  and  a small  dent  in  the  hood 
of  the  engine.  The  brakes  were  found  to  be  in  good  working  order. 
A detective  to  whom  the  accused  made  a statement  after  the  acci- 
dent was  also  called.  This  statement  corresponded  with  the  evidence 
at  the  trial. 

Assuming  the  car  to  have  been  travelling  in  the  position  deposed 
to,  the  unfortunate  victim  could  not  have  emerged  from  behind  the 
street  car  more  than  4 feet  before  being  hit,  so  that  he  would  not 
have  been  visible  to  the  accused  for  a full  second,  assuming  a speed 
of  three  miles  per  hour.  It  is  to  be  observed  that  the  negligence 
of  which  the  accused  has  been  found  guilty  was  not  negligence  after 
Benton  became  visible,  but  indaquate  precautions  to  meet  the  con- 
tingency of  a pedestrian  crossing  the  street  immediately  behind  the 
street  car,  which  was,  or  had  been,  stationary.  Under  similar  cir- 
cumstances it  has  been  held  that  injury  to  a pedestrian  who  adopts 
this  course  is  the  result  of  his  own  negligence  in  failing  to  take  the 
obvious  precaution  of  looking  to  see  that  all  was  safe  before  emerg- 
ing from  a position  of  safety  to  one  of  extreme  danger. 

After  careful  consideration,  however,  I have  reached  the  con- 
clusion that  the  learned  Judge  was  in  error  in  finding  the  accused 
guilty  of  a criminal  offence.  No  one  who  observes  the  recklessness  of 
drivers  of  motor  vehicles  upon  the  highway,  or  who  sits  in  court 
spending  a considerable  portion  of  his  time  in  listening  to  cases 
arising  out  of  accidents  by  reason  of  motor  vehicles  upon  the  high- 
way, can  avoid  being  impressed  with  the  existence  of  much  reck- 
less and  careless  driving,  and  of  the  great  peril  to  life  and  limb 
arising  therefrom,  but  at  the  same  time  care  must  be  exercised  to 
avoid  convicting  any  individual  unless  it  is  shewn  in  the  case  in 
hand  that  he  is,  actually  and  without  reasonable  doubt,  guilty  of 
a crime. 

In  the  latest  judicial  utterancec  upon  this  question,  the  weighty 
decision  in  the  case  of  Bex  v.  Bateman,  19  Cr.  App.  R.  8.  the  law 
is  clearly  stated.  That  was  a charge  of  manslaughter  brought 
against  a medical  practitioner,  who,  it  was  said,  had  so  negligently 
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App.  JOL.  operated  as  to  cause  the  death  of  his  patient.  The  charge  was 

1926.  founded  upon  negligence,  and  the  statements  of  what  amounts  to 

such  negligence  as  to  constitute  a crime  are  relevant  here.  I quote 
v.  from  the  opinion  of  the  Court  delivered  by  the  Lord  Chief  Justice 
Greisman,  of  England  (pp.  10,  11)  : — 

Middleton,  “ expounding  the  law  to  juries  on  the  trial  of  indictments 
J-A.  for  manslaughter  by  negligence,  judges  have  often  referred  to  the 
distinction  between  civil  and  criminal  liability  for  death  by  negli- 
gence. The  law  of  criminal  liability  for  negligence  is  conveniently 
explained  in  that  way.  If  A.  has  caused  the  death  of  B.  by  alleged 

negligence,  then,  in  order  to  establish  civil  liability,  the  plaintiff 

must  prove  (in  addition  to  pecuniary  loss  caused  by  the  death) 
that  A.  owed  a duty  to  B.  to  take  care,  that  that  duty  was  not  dis- 
charged, and  that  the  default  caused  the  death  of  B.  To  convict 
A.  of  manslaughter,  the  prosecution  must  prove  the  three  things 
above  mentioned  and  must  satisfy  the  jury,  in  addition,  that  Ads 
negligence  amounted  to  a crime.  In  the  civil  action,  if  it  is  proved 
that  A.  fell  short  of  the  standard  of  reasonable  care  required  by  law, 
it  matters  not  how  far  he  fell  short  of  that  standard.  The  extent  of 
his  liability  depends  not  on  the  degree  of  negligence,  but  on  the 
amount  of  damage  done.  In  a criminal  Court,  on  the  contrary,  the 
amount  and  degree  of  negligence  are  the  determining  question. 
There  must  be  mens  rea.” 

The  learned  Chief  Justice  then  illustrates  this  by  quoting  from 
the  judgment  in  the  case  of  Oashill  v.  Wright  (1856),  6 E.  & B. 
891,  where  Erie,  J.,  delivering  the  judgment  of  the  Court,  says 
(p.  899) 

“ The  other  question  was  as  to  the  alleged  misdirection,  in  the 
direction  of  the  jury  that  there  must  be  gross  negligence,  to  main- 
tain the  defence.  It  does  not  appear  that  there  was  any  informa- 
tion given  to  the  jury  as  to  what  they  were  to  understand  by  gross 
negligence.  If  they  were  told  to  understand  by  gross  negligence  the 
absence  of  that  ordinary  care  which,  under  the  circumstances,  a 
prudent  man  ought  to  have  taken,  as  seems  to  have  been  the  mean- 
ins:  sfiven  to  gross  negligence  in  some  of  the  modern  cases  cited 
before  us,  the  direction  as  to  the  degree  of  negligence  might  not 
have  been  objectionable;  but  the  legal  meaning  of  gross  negligence  is 
greater  negligence  than  the  absence  of  such  ordinary  care.  It  is 
such  a degree  of  negligence  as  excludes  the  loosest  degree  of  care, 
and  is  said  to  amount  to  dolv£.” 

The  Lord  Chief  Justice  then  adds: — 

et  In  explaining  to  juries  the  test  which  they  should  apply  to 
determine  whether  the  negligence,  in  the  particular  case,  amounted 
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•or  did  not  amount  to  a crime,  judges  have  used  many  epithets, 
such  as  ‘ culpable/  ‘ criminal/  * gross/  ‘ wicked/  e clear/  * com- 
pleted But,  whatever  epithet  be  used  and  whether  an  epithet  be  used 
•or  not,  in  order  to  establish  criminal  liability  the  facts  must  be  such 
that,  in  the  opinion  of  the  jury,  the  negligence  of  the  accused  went 
beyond  a mere  matter  of  compensation  between  subjects  and  shewed 
such  disregard  for  the  life  and  safety  of  others  as  to  amount  to  a 
erime  against  the  State  and  conduct  deserving  punishment.” 

Further  on,  after  reference  to  the  facts  of  the  case  then  in  hand, 
and  the  charge  delivered  at  the  trial,  the  learned  Chief  Justice  pro- 
ceeds (p.  16)  It — 

“ If  the  words  f gross/  ( wicked/  and  culpable  ■ are  put  aside, 
this  summing-up  amounts  to  a direction  to  the  jury  that  they  must 
draw  the  line  between  mistake  or  error  of  judgment  on  the  one 
hand,  and  carelessness  or  incompetence  on  the  other  hand.  . . . 

It  is,  nevertheless,  most  desirable  that  in  trials  for  manslaughter 
by  negligence  it  should  be  impressed  on  the  jury  that  the  issue  they 
have  to  try  is  not  negligence  or  no  negligence,  but  felony  or  no 
felony.  It  is  desirable  that,  as  far  as  possible,  the  explanation  of 
criminal  negligence  to  a jury  should  not  be  a mere  question  of 
epithets.  It  is,  in  a sense,  a question  of  degree,  and  it  is  for  the  jury 
to  draw  the  line,  but  there  is  a difference  between  the  negligence 
which  gives  a right  to  compensation  and  the  negligence  which  is  a 
crime.” 

All  this  is  familiar  law.  It  may  be  illustrated  by  Regina  v. 
Salmon  (1880),  6 Q.B.D.  79,  where  Mr.  Justice  Stephen  says: — 
“ There  is  a duty  tending  to  the  preservation  of  life  to  take 
proper  precautions  in  the  use  of  dangerous  weapons  or  things.  It 
is  the  legal  duty  of  every  one  who  does  an  act  which  without 
ordinary  precautions  is  or  may  be  dangerous  to  human  life,  to 
employ  those  precautions  in  doing  it.” 

That  was  a case  of  carelessly  shooting  at  a target  whereby  a 
passer-by  was  injured.  More  in  point  is  the  much  older  case  Rex 
v.  Walker  (1824),  1 C.  & P.  320,  where  it  is  said: — 

“ It  is  the  duty  of  every  man  who  drives  any  carriage,  to  drive 
it  with  such  care  and  caution  as  to  prevent,  as  far  as  in  his  power, 
any  accident  or  injury.” 

It  is  this  duty  which  is  intended  to  be  expressed  in  the  sections 
of  the  'Criminal  Code  relating  to  negligence.  Section  284,  under 
which  the  charge  is  laid,  renders  liable  any  one  “who,  by  any 
unlawful  act,  or  by  doing  negligently  or  omitting  to  do  any  act 
which  it  is  his  duty  to  do,  causes  grievous  hodilv  harm  to  anv  other 
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It  is  very  hard  to  see  what  application  this  section  has  to  the 
case  in  hand.  It  is  not  suggested  that  the  accused  was  guilty  of  an 
unlawful  act,  or  that  he  did  negligently,  or  omitted  to  do,  anything 
which  it  was  his  duty  to  do.  This,  however,  was  not  discussed  upon 
the  argument. 

Section  247  was,  by  the  Supreme  Court,  in  the  case  of  McCarthy 
v.  The  King , 62  Can.  S.C.R,  40,  deemed  to  be  applicable  to  the  case 
of  negligent  driving.  It  renders  criminally  liable  every  one  who, 
in  the  absence  of  precaution  or  care,  may  endanger  human  life, 
who  neglects  to  take  reasonable  care  to  avoid  such  danger.  Mr. 
Justice  Idington  in  this  case  expressed  the  opinion  that  this  statute 
made  one  criminally  liable  who  is  guilty  of  such  negligence  as 
would  render  him  liable  in  a civil  action  for  damages.  In  this  he 
stands  alone — none  of  the  other  members  of  the  Court  expressed 
the  same  opinion. 

I think  the  great  weight  of  authority  goes  to  shew  that  there 
will  be  no  criminal  liability  unless  there  is  gross  negligence  or 
wanton  misconduct.  To  constitute  crime  there  must  be  a certain 
moral  quality  carried  into  the  act  before  it  becomes  culpable.  In 
each  case  it  is  a question  of  fact,  and  it  is  the  duty  of  the  Court 
to  ascertain  if  there  was  such  wanton  and  reckless  negligence  as  in 
the  eye  of  the  law  merits  punishment.  This  may  be  found  where 
a general  intention  to  disregard  the  law  is  shewn,  or  a reckless 
disregard  of  the  rights  of  others.  Where  the  case  is  based  upon  an 
automobile  accident,  it  would  perhaps  be  safe  to  assume  that  sec. 
285  points  to  the  degree  of  culpability  necessary  when  it  uses  the 
words  “ by  wanton  or  furious  driving,  or  racing  or  other  wilful 
misconduct,  or  by  wilful  neglect/’  and  that  this  constitutes  the 
lack  of  “reasonable  care”  required  by  sec.  247. 

In  the  26th  (1922)  edition  of  Archbold’s  Criminal  Plead  ng 
Evidence  and  Practice,  p.  890,  the  author  collects  many  cases  as 
authority  for  the  statements: — 

“Where  death  results  in  consequence  of  a negligent  act,  it  would 
seem  that  to  create  criminal  responsibility  the  degree  of  negligence 
must  be  so  gross  as  to  amount  to  recklessness.  Mere  inadvertence, 
while  it  might  create  civil  liability,  would  not  suffice  to  create 
criminal  liability.  . . . And  it  is  not  sufficient  to  create  criminal 
liability  to  shew  that  the  act  which  caused  death  constituted  a tort.” 

And  in  Stephen’s  Digest  of  the  Criminal  Law,  6th  ed.,  p.  69, 
there  is  the  significant  statement:  “ No  one  is  deemed  to  have  com- 
mitted a crime  only  because  he  has  caused  the  death  of  or  bodily 
harm  to  another  by  negligence  which  is  not  culpable.” 

Seeking  then  to  view  the  facts  in  this  case  in  the  light  of  the 
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law  as  I understand  it,  I fail  to  find  anything  to  indicate  crimin-  App.  Div. 
ality.  This  man  was  confronted  with  a dangerous  situation  result-  102$. 
ing  from  the  negligence  of  the  unfortunate  who  was  killed.  It  is  ~~ 

admitted  that  from  the  time  the  danger  became  apparent  he  did  Vm 
all  that  could  be  done.  He  has  been  convicted  solely  because,  in  Gbeisman,. 
the  view  of  the  Judge,  he  ought  to  have  anticipated  the  possibility  :xjy(mtoiu 
of  some  one,  carelessly,  recklessly,  and  negligently  stepping  from  J A. 
behind  the  moving  street  car  without  looking  to  ascertain  if  traffic 
was  approaching.  This,  I think,  is  carrying  the  liability  altogether 
too  far. 

In  this  case  death  followed  the  alleged  negligence.  If  the  negli- 
gence was  criminal  at  all  the  accused  was  guilty  of  manslaughter, 
and  in  my  view  he  ought  to  have  been  prosecuted  for  this  offence. 

It  is  said  that  he  was  not  so  prosceuted  because  the  Crown  could 
not  hope  for  a conviction.  It  is,  I think,  an  abuse  of  the  criminal 
law  where  the  Crown  prosecutes  a man  for  an  offence  other  than 
that  of  which  he  is  really  guilty,  if  guilty  at  all,  with  the  intention 
of  obtaining  some  conviction  if  at  all  possible.  The  result  in  some 
cases  is  to  deprive  the  man  charged  of  his  right  to  be  tried  by  a 
jury  and  in  other  cases  to  bring  about  a trial  in  an  inferior  court 
when  the  accused  should  be  tried  in  a superior  court.  I do  not 
enter  into  the  discussion  of  the  question  whether  the  course  adopted 
by  the  Crown  is  permissible.  It  may  well  be  that  where  the  more 
serious  offence  has  in  fact  been  committed  there  cannot  be  a prose- 
cution for  a lesser  offence:  Rex  v.  Forseille  (1920),  55  D.L.R.  262. 

The  case  of  Rex  v.  Peters , 29  O.W.N.  483,  referred  to  by  Mr. 

Bay-ly,  unfortunately  is  not  fully  reported.  The  Judges  taking 
part  in  that  decision  authorise  me  to  say  that  the  Court  did  not 
consider  the  question  of  the  propriety  of  prosecuting  for  negligence 
where  death  had  resulted,  The  Court  merely  considered  the  objec- 
tions taken  by  the  notice  of  appeal,  and  that  question  was  not  even 
suggested. 

The  appeal  should  be  allowed  and  the  conviction  quashed. 


Order  accordingly . 
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Re  Abraham. 

* 

Bankruptcy — Claim  of  Trustee  against  Landlord  of  Debtor — Money- 
deposit  Made  with  Landlord — Forfeiture — Liquidated  Damages — • 
Penalty — Pre-payment  of  Rent. 

A lease  of  a store  was  made  in  April,  1923,  for  a term  of  5 years.  The 
lease  recited  that  it  was  made  in  consideration  cf  the  deposit  by  the 
lessee  with  the  lessor  of  $1,000.  The  deposit  was  to  be  iorfeited  in 
the  event  of  default  in  payment  by  the  lessee  of  rent  and  taxes.  If 
the  lessee  made  no  ue.ault,  the  deposit  was  to  be  applied  in  part  pay- 
ment oi  the  last  gales  of  rent  falling  due  under  the  lease.  The  lease 
also  contained  a clause  providing  that  the  term  should  become  for- 
feited and  void  in  the  event  of  bankruptcy  of  the  lessee,  and  in  that 
event  the  deposit  was  to  be  ‘ forfeited  ” to  the  lessor,  who  was  to 
“ retain  the  same  as  liquidated  damages.”  The  lessee  became  bank- 
rupt in  February,  1925,  and  the  trustee  in  bankruptcy  claimed  the 
deposit:  — 

Held,  that  effect  should  be  given  to  the  actual  contract  cf  the  parties 
according  to  its  real  nature  and  legal  effect. 

The  rule  for  determining  whether  a deposit  of  money  is  to  be  regarded 
as  a penalty  or  as  liquidated  damages,  although  both  expressions 
were  used  in  the  instrument,  was  net  applicable. 

No  matter  what  the  parties  called  it,  it  was  a partial  pre-payment  of 
rent  and  nothing  more;  in  no  event  was  the  money  actually  to  be 
repaid  to  the  lessee;  and  the  trustee  had  no  higher  right  than  the 
lessee. 


Application  by  the  trustee  in  bankruptcy  of  the  insolvent  estate 
of  one  Abraham  to  compel  H.  Francke  to  pay  to  the  applicant  the 
sum  of  $1,000,  in  the  circumstances  set  out  below. 

The  application  was  heard  by  Mr..  Holmested,  K.C.,  Registrar 
in  Bankruptcy. 

L.  A.  Maldaver,  for  the  trustee. 

77.  E.  Redman,  for  Francke. 

October  26,  1925.  The  Registrar: — On  the  2nd  April,  1923, 
Francke  leased  to  the  debtor  certain  premises  in  consideration  of 
a present  payment  of  $1,000  and  of  the  rents,  covenants,  and  agree- 
ments thereinafter  contained,  for  the  yearly  rent  of  $5,000,  payable 
in  monthly  instalments  of  $416.66,  and  also  of  the  further  sum  of 
$140  per  month  in  respect  of  taxes,  and  also,  one  week  before  the 
date  when  the  respective  instalments  of  taxes  become  due  to  the 
municipality,  of  an  amount  equal  to  the  then  unpaid  portion  of 
the  respective  instalments  of  taxes  for  the  then  current  year,  and 
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the  lessee  also  bound  himself  to  pay  any  other  taxes  imposed  by 
legislative  authority. 

Although  the  lease  is  dated  the  2nd  April,  1923,  the  term  was 
to  commence  on  the  23rd  October,  1923,  and  end  on  the  23rd 
February,  1929.  If  the  lease  ran  till  the  23rd  November,  1928, 
and  no  default  should  be  made,  it  was  provided  that  an  allowance 
should  be  made  of  $200  on  the  rent  falling  due  on  that  day,  and 
$400  on  the  rent  falling  due  on  the  23rd  December  1928.  nrul  $400 
on  the  rent  falling  due  on  the  23rd  January,  1929,  which  sums 
were  to  be  in  repayment  of  the  $1  000  deposit. 

The  lease  also  contains  a proviso  that  in  case  during  the  term 
the  lessee  should  become  bankrupt  .the  term  should  be  forfeited, 
and  the  deposit  of  $1,000  was  also  to  be  forfeited,  and  the  lessor 
“ shall  retain  the  same  as  liquidated  damages/5 

On  the  3rd  February,  1925,  an  assignment  was  made  by  the 
lessee  and  filed  with  the  official  receiver,  and  a trustee  was  subse- 
quently appointed. 

About  the  beginning  of  March,  1925,  the  solicitor  for  the  trustee 
arranged  with  Francke’s  solicitor  that  Francke  should  accept  one 
Saba  as  tenant  for  the  premises  for  the  three  months  following 
the  3rd  February,  1925.  There  had  been  previous  communications 
with  Francke5s  solicitor  as  to  the  $1,000,  but  I do  not  think  that 
the  $1,000  formed  any  part  of  the  negotiations  relating  to  the 
substitution  of  Saba  as  tenant.  Saba,  who  was  present,  had  no 
remembrance  of  hearing  anything  being  said  about  the  $1,000, 
and  Mr.  Maldaver  states  positively  that  nothing  was  said ; and 
even  Mr.  Redman  himself  does  not  say  that  anything  was  specific- 
ally said  about  the  $1,000;  although  he  seems  to  have  formed  the 
opinion  that  Francke’s  acceptance  of  Saba  as  a tenant  was  also  a 
settlement  of  the  claim  to  the  $1,000.  Moreover,  Mr.  Maldaver 
states  that  he  had  no  authority  from  the  trustee  to  make  any  settle- 
ment as  regards  the  $1,000.  I am  therefore  of  the  opinion  that 
the  trustee/s  claim  is  not  in  anv  way  affected  by  the  negotiations 
respecting  the  substitution  of  Saba  as  tenant. 

On  the.  30th  April,  1925,  pursuant  to  instructions  of  the  inspec- 
tors of  the  estate,  a demand  was  made  for  the  payment  by  the  lessor 
to  the  trustee  of  the  $1,000  deposit. 

The  debtor  swore  that  at  the  time  he  paid  the  $1,000  to  Francke 
he  was  solvent  and  able  to  nav  his  creditors  in  full,  and  there  is  no 
evidence  to  the  contrary.  There  is  therefore  no  ground  for  saying 
that  the  payment  was  impeachable  as  a fraudulent  preference,  nor 
was  it  attacked  on  that  ground.  But  it  is  contended  on  behalf  of 
the  trustee  that,  notwithstanding  the  express  term  of  the  lease  that 
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the  $1,000  is  to  be  retainable  by  the  lessor  in  the  event  of  the  lessee’s 
bankruptcy,  as  “ liquidated  damages,”  it  is  in  fact  to  be  regarded  in 
law  as  a penalty,  and  therefore  the  court  may  relieve  against  its 
forfeiture. 

The  first  question  to  be  settled,  therefore,  is  whether,  in  the  cir- 
cumstances, the  deposit  of  the  $1,000  is  to  be  regarded  as  a penalty 
or  as  liquidated  damages.  It  is  said  that  the  words  “ penalty  ” and 
“ liquidated  damages  ” afford  primd  facie  but  not  conclusive  evi- 
dence of  the  intention  of  the  parties,  and  that  the  essence  of  a 
penalty  is  its  being  in  terrorem,  and  the  essence  of  liquidated  dam- 
ages is  “ a genuine  covenanted  pre-estimate  of  the  damage.”  See 
per  Lord  Dunedin  in  Dunlop  Pneumatic  Tyre  Co.  Ltd.  v.  New 
Garage  and  Motor  Co.  Ltd.  (1914),  111  L.T.R.  282,  [1915]  A.C. 
79;  Lamson  Store  Service  Co.  Ltd.  v.  Russell  Wilkins  & Sons  Ltd. 
(1906),  4 C.L.R.  672  (Aus.)  Applying  that  test  to  this  case,  I 
do  not  think  that  the  reservation  of  the  $1,000  as  liquidated  dam- 
ages indicates  any  genuine  pre-estimate  of  the  damage.  Reduced 
to  simple  terms,  the  bargain  appears  to  amount  to  this : if  the 
lessee  becomes  bankrupt  he  is  to  forfeit  $1,000.  How  that  can  be 
said  to  be  any  real  pre-estimate  of  the  probable  loss  the  lessor  will 
sustain  in  the  event  of  the  lessee’s  bankruptcy,  I fail  to  see. 

It  is  quite  conceivable  that  in  some  circumstances  no  damage 
whatever  would  result  to  the  lessor,  but  on  the  contrary  a profit 
might  possibly  accrue  to  him  by  the  bankruptcy  of  the  debtor,  as 
he  might  be  able  to  get  a greatly  increased  rent,  and  the  forfeiture 
of  the  $1,000  in  such  circumstances  would  be  unreasonable.  I 
therefore  come  to  the  conclusion  that  the  deposit  of  $1,000  wTas  in 
the  position  of  a penalty  and  cannot  be  regarded  as  “ liquidated 
damages.” 

But,  assuming  that  the  deposit  is  to  be  regarded  as  a penalty, 
the  relief  from  its  forfeiture  can  only  be  granted  on  proper  terms 
( Steedman  v.  Drinkle,  [1916]  1 A.C.  275),  and  relief  is  only 
granted  where  compensation  can  be  made  for  the  breach  (Tall  v. 
Ryland  (1670),  1 Cas.  in  Ch.  183),  and  if  it  is  a penalty  then 
only  the  actual  damages  are  payable  not  exceeding  the  amount  of 
the  penalty  (Randall  v.  Everist  (1827),  2 C.  & P.  577;  Willson  v. 
Love,  [1896]  1 Q.B.  626,  74  L.T.R.  580. 

Then  in  case  of  a bankruptcy,  on  what  principle  are  the  dam- 
ages to  be  estimated  ? Is  the  possible  loss  of  rent,  or  the  possible 
failure  of  any  future  tenant  to  carry  out  covenants,  to  be  taken  into 
account?  Are  the  damages  to  be  estimated  up  to  the  date  of  the 
assignment  or  up  to  the  time  fixed  for  the  termination  of  the  lease  ? 

Counsel  for  the  trustee  contends  that  the  damages  must  be 
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limited  up  to  the  date  of  the  acceptance  of  Saba  as  a tenant,  and 
that,  as  there  was  no  default  up  to  that  time,  the  lessor  is  entitled 
to  no  damages,  and  that  the  whole  $1,000  should  be  paid  to  the 
trustee. 

Before  dealing  with  these  questions,  it  may  perhaps  be  well  to 
consider  what  are  now  the  rights  of  a trustee  in  respect  to  lease- 
holds to  which  the  debtor  is  entitled. 

Notwithstanding  any  provisions  for  forfeiture  in  leases,  the 
trustee  may  nevertheless  elect  to  retain  the  demised  premises,  and 
if  he  can  find  a suitable,  purchaser  he  may  sell  the  leasehold 
interest  of  the  debtor  and  have  the  purchaser  substituted  as  lessee : 
Bankruptcy  Act,  sec.  52,  as  enacted  in  1923  by  13  & 14  Geo.  V.  ch. 
31,  sec.  31 ; and  sec.  38  of  the  Landlord  and  Tenant  Act,  as  enacted 
in  1924  by  14  Geo.  Y.  ch.  42,  sec.  2 (Ont.) 

Some  reliance  was  placed  on  the  fact  that  the  lease  was  dated 
before  the  amendment  of  sec.  52,  and  therefore,  it  was  argued,  it  is 
not  subject  to  the  provisions  of  the  Ontario  Act,  which  however 
merely  re-enacts  the  provisions  of  sec.  52  as  it  stood  prior  to  amend- 
ment, and  which  was  in  force  when  the  lease  was  made.  A some- 
what similar  objection  was  made  in  Re  McKay  (1921),  51  O.L.R. 
86,  and  was  overruled  by  Orde,  J. 

In  the  present  case  the  trustee  apparently  elected  to  abandon 
the  term,  subject  to  the  arrangement  whereby  Saba  was  accepted  as 
tenant  for  three  months.  On  that  arrangement  being  made,  the 
term  was  at  an  end.  Up  to  that  time  it  is  not  claimed  by  the  lessor 
that  any  default  had  been  made.  Therefore  it  would  seem  that  up 
to  the  expiration  of  Saba’s  tenancy  the  lessor  had  suffered  no  dam- 
age, except  possibly  as  hereafter  mentioned.  Thus,  the  lease  being 
at  an  end,  is  the  lessor  in  a position  to  claim  for  any  damage  he 
may  subsequently  sustain,  whether  by  loss  of  rent  or  otherwise,  by 
reason  of  the  lease  to  the  debtor  not  having  been  carried 
out?  Where  there  is  a subsisting  contract,  it  would  seem  that 
damages  in  respect  of  the  unexpired  part  of  it  may  be  recovered  as 
against  the  estate  of  the  bankrupt  contractor:  Re  McKay  (1922), 
52  O.L.R.  466 ; but,  where  the  contract  is  put  an  end  to  by  the 
lessor,  it  does  not  appear  to  me  that  he  is  in  a position  to  claim 
damages  in  respect  of  the  unexpired  part  of  the  term,  because  the 
term  is  at  an  end  and  no  longer  existent. 

Some  attempt  was  made  to  shew  that  the  lessor  had  suffered  loss 
by  reason  of  having  had  to  lease  the  premises  in  question  on  less 
advantageous  terms  than  they  were  leased  to  the  debtor,  and  the 
lease  to  Johnston,  the  present  tenant,  is  produced,  but  its  terms  are 
different  from  those  in  the  lease  to  the  debtor,  and  it  is  difficult  to 
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determine  therefrom  whether  and  to  what  extent  (if  any)  it  is  less- 
beneficial  than  that  to  the  debtor;  but,  even  if  any  loss  does  arise 
in  that  respect,  it  is  a damage  in  respect  of  the  unexpired  part  of 
the  term  and  does  not  seem  to  be  a damage  recoverable  as  against 

O O 


Abraham,  the  debtor’s  estate.  What  took  place  between  the  trustee  and  the 


lessor  in  reference  to  the  substitution  of  Saba  as  tenant  amounted 
to  a surrender  of  the  term  by  the  trustee  and  an  acceptance  thereof 
by  the  lessor,  which  would  preclude  the  right  of  the  lessor  to  claim 
damages  in  respect  of  any  loss  subsequently  sustained. 

It  may  be  said  that  the  necessity  of  entering  into  that  arrange- 
ment arose  by  reason  of  the  bankruptcy  of  the  debtor,  and  thereby 
the  lessor  was  put  to  the  necessity  of  obtaining  legal  advice,  the 
expense  of  which  constitutes  a recoverable  damage,  and  I am 
inclined  to  think  that  something  ought  to  be  allowed  to  the  lessor 
on  that  account,  and  I think  justice  will  be  done  by  allowing  him 
$100,  but  the  balance  of  the  deposit,  $900,  I think  should  be  paid 
to  the  trustee  with  nine-tenths  of  the  costs,  less  one-tenth  of  the 
respondent’s  costs,  and  I so  order. 

Fran  eke  appealed  from  the  order  of  the  Registrar. 

November  26.  The  appeal  was  heard  by  Fisher,  J.,  in  Cham- 
bers. 

D.  F.  MacLaren , for  the  appellant. 

Maldaver,  for  the  trustee,  respondent. 

February  1 6.  Fisher,  J. : — The  facts  are  accurately  set  out  in 
the  judgment  appealed  from,  and  there  is  no  need  of  repetition  in 
any  great  detail. 

The  learned  Registrar  in  his  judgment  has  dealt  with  this  case 
as  one  of  penalty,  or  liquidated  damages,  rather  than  that  of  money 
paid  by  the  lessee  to  the  lessor  to  abide  the  result  of  a contingency, 
namely,  bankruptcy  before  the  expiration  of  the  term,  and  there- 
fore entirely  different  in  fact  and  as  to  the  law  applicable  in  the 
case  of  liquidated  damages  or  penalty,  because  it  must  be  evident 
that  the  parties  intended  that  the  lessee  should  lose  the  deposit  if 
he  did  in  fact  become  a bankrupt. 

The  oral  and  documentary  evidence  supports  the  following 


Francke  was  the  owner  of  a store  in  Yonge  street,  Toronto. 
Abraham  desired  to  rent  it  for  a term  of  years.  Francke,  as  a con- 
dition, insisted  on  a deposit  of  $1,000  to  provide  against  a possible 
loss,  namely,  if  Abraham  at  any  time  during  the  term  of  the  lease 
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was  forced  to  go  into  bankruptcy.  Abraham  agreed  to  deposit  the 
$1,000  with  Francke,  if  Francke  would  agree  to  return  the  $1,000 
if  bankruptcy  did  not  intervene.  Francke  agreed,  in  the  event  of 
no  bankruptcy,  that  he  would,  in  the  last  year  of  the  lease,  return 
the  $1,000  in  instalments  to  be  credited  upon  the  last  year's  rent, 
at  certain  fixed  dates,  and  as  more  particularly  set  out  in  the  lease, 
and  also  that  he  would  allow  Abraham  interest  on  the  deposit  at 
the  rate  of  7 per  cent. 

These  considered  terms  proved  satisfactory  to  both  parties,  and 
the  deposit  was  made,  the  lease  prepared  and  executed,  and  Abra- 
ham entered  into  possession.  In  about  18  months  Abraham  made 
an  authorised  assignment. 

The  trustee,  on  the  authority  of  the  inspectors,  launched  this 
motion,  which  to  all  intents  and  purposes  is  an  action  to  recover 
the  deposit,  and  it  must  be  conceded  that  the  trustee  stands  in  no 
higher  position  than  the  lessee. 

It  seems  to  me,  with  great  respect,  that  the  question  for  deter- 
mination is : was  the  deposit  a condition  precedent  to  entering  into 
the  lease.  I am  of  opinion  that  it  was.  The  rule,  I think,  is  that 
where  there  is  an  actual  deposit  by  a party  to  a contract,  not  in  part 
performance  thereof,  but  pursuant  to  a provision  therefor  and  a 
stipulation  that  the  amount  should  be  paid  to  or  retained  by  either 
party  in  the  case  of  default,  it  is  held  to  import  an  intent  to  liqui- 
date the  damages,  and  the  agreement  will  be  enforced.  See  Wallis 
v.  Smith  (1882),  21  Ch.  D.  2-13;  Hinton  v.  S pari  es  (1868),  L R. 
3 C.P.  161 ; Ockenden  v.  Henly  (1858),  E.  B.  & E.  485  ; Cation  v. 
Bennett  (1884),  51  L.T.R.  70;  and  Lea  v.  Whitaker  (1872),  L.R. 
8 C.P.  70. 

Jn  Wallis  v.  Smith,  supra,  Jessel,  M.R.,  at  p.  258  said:- — - 

“ Where  a deposit  is  to  be  forfeited  for  the  breach  of  a number 
of  stipulations,  some  of  which  may  be  trifling,  some  of  which  may 
be  the  non-payment  of  money  on  a given  day,  in  all  those  cases  the 
Judges  have  held  that  this  rule  does  not  apply,  and  that  the  bargain 
of  the  parties  is  to  be  carried  out.” 

And  at  p.  266  : — 

“ It  is  of  the  utmost  importance  as  regards  contracts  between 
adults — persons  not  under  disability,  and  at  arm’s  length — that  the 
Courts  of  Law  should  maintain  the  performance  of  contracts  accord- 
ing to  the  intention  of  the  parties;  that  they  should  not.  overrule 
any  clearly  expressed  intention  on  the  ground  that  Judges  know 
the  business  of  the  people  better  than  the  people  know  it  themselves. 
I am  perfectly  well  aware  that  there  are  exceptions,  but  they  are 
exceptions  of  a legislative  character.” 

12 — 59  o.L.R.-f. 
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Mayne  on  Damages,  9th  ed.,  p.  151,  has  this  to  say : — 

1926. 

“ The  result  is,  that  an  agreement  with  various  covenants  of 

Re 

Abraham. 

different  importance  is  not  to  be  governed  by  any  inflexible  rule 
peculiar  to  itself,  but  it  is  to  be  dealt  with  as  coming  under  the 
general  rule  that  the  intention  of  the  parties  themselves  is  to  he  con- 
sidered. If  they  have  said  that  in  the  case  of  any  breach  a fixed 
sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice,  that  it  must  be 
assumed  that  they  did  not  mean  what  they  said.” 

And  the  learned  author  refers  to  the  case  of  Pye  v.  British  Auto- 
mobile Commercial  Syndicate  Ltd.,  [1906]  1 K.B.  425,  an  action 
brought  to  recover  £300  deposited  with  the  defendants  as  security 
for  the  performance  of  a contract  containing  various  covenants  of 
different  importance  in  connection  with  the  purchase  and  sale  of 
the  defendant  company’s  automobiles.  The  plaintiff  committed  a 
breach  of  the  agreement  and  the  defendants  declared  the  deposit 
forfeited.  Bigham,  J.,  used  the  following  language  (p.  430)  : — 

“ There  is  also  this  further  fact  that  this  agreement  does  not 
merely  contain  a stipulation  that  in  the  event  of  a breach  of  the 
contract  the  sum  of  £300  shall  be  paid  as  liquidated  damages.  The 
plaintiff  here  has  himself  already  paid  this  sum  to  the  defendants. 
He  has  parted  with  the  money,  and  that  circumstance  is  significant 
to  shew  that  he  did  not  intend  to  have  it  back  if  he  committed  a 
breach  of  the  agreement.  . . .” 

“ As  to  the  exact  words  used  in  agreements  as  to  the  sum  being 
regarded  as  liquidated  damages,  and  not  as  a penalty,  it  has  been 
laid  down  that  Judges  ought  to  disregard  the  expression  ‘ liquidated 
damages/  although  it  has  been  knowingly  used  by  the  parties.  I 
am  not  going  to  shut  my  eyes  to  that,  but  I think  the  expression 
was  only  to  be  disregarded  in  plain  cases  where  the  plain  intention 
of  the  parties  to  be  gathered  from  all  the  circumstances  was  that 
the  sum  was  to  be  a penalty.  That  is  not  the  case  here,  so  I cannot 
see  why  I should  not  give  the  words  of  the  contract  their  plain 
meaning.  Those  words  are  ‘ the  said  deposit  shall  be  forfeited  to 
the  company  as  and  by  way  of  liquidated  and  ascertained  damages.’ 
It  is  said  that  I must  say  that  this  sum  was  a penalty  because  of 
the, use  of  the  word  f forfeit.’  In  my  opinion  the  use  of  that  word 
does  not  take  away  the  significance  from  the  plain  language  of  the 
parties.  T hold,  therefore,  that  the  plaintiff  has  forfeited  this  sum 
of  £300,  and  that  the  defendants  are  entitled  to  judgment.” 

In  a recent  case  in  our  own  Court,  Dominion  Art  Co.  Ltd.  v. 
Murphy  (1923)  54  O.L.R.  332,  which  was  an  action  to  recover 
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$1,000  liquidated  damages  for  breach  of  contract,  Meredith,  C.J. 
(J.P.,  says  at  p.  339  : — 

“ The  only  question  then  is:  whether  the  sum  of  $1,000,  fixed  by 
the  parties  in  their  agreement  as  liquidated  damages,  can  be  recov- 
ered in  this  action,  or  whether  it  is  to  be  treated  as  a penalty 
merely,  and  the  plaintiffs’  damages  limited  to  such  as  they  can  prove 
that  they  have  sustained.  . . . Under  all  the  circumstances  of 

the  case,  I am  unable  to  perceive  why  this  deliberate  agreement, 
made  by  a capable  man  with  full  knowledge  of  its  nature  and  effect, 
should  be  deemed  of  no  effect.” 

Tranche,  in  the  present  case,  had  a perfect  right  to  anticipate 
loss  if  bankruptcy  intervened  before  the  expiration  of  the  term  and 
to  provide  against  it,  and  Abraham  had  an  equal  right  to  accept  or 
reject  the  terms  submitted  by  Francke.  Francke  quite  naturally 
concluded  that  if  bankruptcy  did  occur  he  might  have  a short  or 
long  vacancy  and  a possible  reduction  in  rent  to  a new  tenant.  Of 
course,  he  also  had  a chance,  with  or  without  a vacancy,  of  obtain- 
ing an  increased  rent,  but  all  these  possible  and  probable  events 
were  fully  discussed  by  the  parties  before  the  contract  was  entered 
into  and  thereafter  consummated  by  the  execution  of  the  lease. 

If  the  damages  resulting  from  a breach  of  contract  are  of  an 
uncertain  nature  (in  the  present  case  if  the  lessor  experienced  a 
vacancy  for  a considerable  period  caused  by  the  lessee’s  bankruptcy), 
and  the  parties  agreed  between  themselves  on  a sum  that  would  be 
considered  reasonable,  that  sum  is  not  a penalty.  The  amount 
agreed  upon  in  the  present  case  was  not  an  unconscionable  sum, 
being  equal  only  to  about  two  months’  rent,  and  the  parties  must 
have  recognised  the  importance  of  the  deposit  and  be  taken  to  have 
considered  when  they  were  negotiating  for  the  lease  that  such  a 
sum  was  a reasonable  one  for  any  possible  damage  the  landlord 
might  sustain  if  the  term  was  determined  by  the  insolvency  of  the 
tenant.  See  Webster  v.  Bosunquet , [1912]  A.C.  394. 

In  Icely  v.  Grew  (1836),  6 N.  & M.  467,  it  was  held  that  all  the 
conditions  of  sale,  major  and  minor,  under  which  a purchaser  at  an 
auction  sale  agreed  to  purchase  certain  property,  were  binding  and 
that  the  vendors  were  entitled  to  retain  the  deposit  made,  if  default 
occurred,  as  damages. 

I fail  to  see  how,  in  these  circumstances,  it  can  be  said  that 
there  had  not  been  a genuine  pre-estimate  of  the  damage,  and  that 
the  terms  of  the  lease  do  not  represent  the  real  intention  of  the 
parties.  Also,  the  fact  that  it  was  agreed  between  the  parties  that 
the  deposit  was  to  be  repaid  in  instalments,  with  interest,  is  the  best 
evidence  that  a full  consideration  was  given  as  to  how  the  moneys 
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deposited  were  to  be  disposed  of  if  no  default  or  bankruptcy 
occurred.  Surely  it  is  still  open  to  the  parties  to  a contract  to 
stipulate  that  on  the  failure  to  perform  what  is  agreed  to  be  done 
a fixed  sum  shall  be  paid  by  way  of  compensation  or  damages. 

The  fact  is  that,  although  the  premises  have  been  re-let,  there 
is  no  certainty  that  the  new  lessee  will  retain  the  premises  and  pay 
the  rent  until  the  expiration  of  the  original  term  in  1929,  and 
another  vacancy  may  occur;  the  landlord  is  still  faced  with  this 
uncertainty. 

Does  not  the  trustee  on  this  motion  have  to  shew,  in  order  to 
obtain  a return  of  the  deposit,  that  Abraham  has  lived  up  to  the 
terms  of  the  written  contract?  If  he  has,  the  trustee  is  entitled  to 
a return  of  the  deposit;  but  how  can  the  trustee  ask  the  assistance 
of  the  court  when  he  is  obliged  to  acknowledge  that  Abraham  has 
not,  and  the  trustee’s  only  answer  is  to  say  to  the  lessor,  “ You  can- 
not keep  the  deposit,  because  it  is  a penalty  ? ” 

Courts  now  look  to  the  language  of  the  whole  document  and  the 
nature  of  the  transaction,  and  proceed  according  to  the  real  inten- 
tion of  the  parties ; and,  if  that  is  followed  in  this  case,  it  seems  to 
me  quite  clear  that  what  the  parties  agreed  upon  was  that  if  there 
had  been  no  default  in  observing  the  covenants,  which  would  include 
bankruptcy  of  the  lessee,  the  lessee  was  to  be  entitled  to  have  the 
deposit  credited  as  rent  in  the  last  year  of  the  term,  but  that  if  there 
had  been  default,  or  bankruptcy,  then  the  lessor  was  to  be  entitled 
to  retain  the  deposit. 

It  was  argued  by  counsel  for  the  trustee  that  the  deposit  could 
not  be  retained  in  view  of  the  fact  that  the  lessor  had  a statutory 
preference  of  three  months  if  bankruptcy  intervened : sec.  38  of  the 
Landlord  and  Tenant  Act,  as  enacted  by  14  Geo.  V.  ch.  42,  sec.  2 
(Ont.)  On  this  point  there  is  no  evidence  that  the  statutory  pref- 
erence had  been  discussed;  the  fact  is  that  the  landlord  did  not 
receive  any  preference,  as  the  property  was  promptly  re-let;  but  I 
am  of  opinion  that,  even  if  the  landlord  had  a statutory  preference, 
that  would  not  displace  the  express  contract  entered  into  between 
the  parties  at  a time  when  the  lessee  was  solvent.  I do  not  think, 
however,  that  the  statute  applies  to  the  facts  in  this  case.  The  land- 
lord has  not  filed  with  the  trustee  a claim  for  a preferential  lien  on 
the  assets  of  the  estate,  nor  for  any  claim,  and  I think  that  it  is 
only  when  he  comes  in  to  take  advantage  of  the  statute  that  he  is 
bound  to  its  provisions.  There  was  nothing  to  prevent  the  landlord 
in  this  case  from  making  a contract  with  the  tenant  providing  that 
all  the  rent  must  be  paid  in  advance  before  he  would  agree  to  lease 
the  store;  and,  if  the  tenant  was  solvent  and  agreed  to  the  land- 


LIX.] 


ONTARIO  LAW  REPORTS. 


173 


lor <Ps  terms,  and  the  transaction  was  a bond  fide,  one,  and  not 
entered  into  with  a view  of  giving  the  landlord  a fraudulent  prefer- 
ence, and  bankruptcy  intervened  before  the  expiration  of  the  term, 
the  trustee  would  not,  in  my  opinion,  be  entitled  to  a return  of  so 
much  of  the  money  as  represented  the  unexpirecl  term.  Could  a 
tenant  in  such  circumstances)  after  retaining  the  demised  premises 
for  any  part  of  the  term,  say  to  the  landlord,  “ I am  not  going  to 
continue,”  then  vacate  the  premises  and  demand  his  money  back? 
I do  not  think  he  could,  and  the  trustee  occupies  no  higher  position 
than  the  tenant,  but  in  this  particular  case  there  was  no  thought  or 
attempt  on  the  part  of  either  the  landlord  or  tenant  to  evade  the 
statute  or  to  obtain  an  undue  advantage.  The  tenant  had  every 
reason  to  believe  that  it  was  “ a good  stroke  of  business  ” to  obtain 
a lease  of  this  particular  store,  and  that  he  would  prosper,  and  his 
creditors  not  suffer.  I cannot  see  that  there  was  any  attempt  on 
the  part  of  either  the  landlord  or  tenant  to  “ contract  out  of  the 
statute,”  and  there  are  no  express  words  in  the  statute  prohibiting 
such  a contract  as  was  made  here. 

If,  however,  I am  wrong,  and  the  case  must  be  considered 
strictly  as  one  of  penalty  or  liquidated  damages,  and  also  as  to 
whether  or  not  the  lessor  (Francke)  by  his  conduct  surrendered  to 
the  trustee  the  lease  and  any  right  he  had  to  retain  the  $1,000,  then 
I am  in  accord  with  the  findings  and  conclusions  of  the  learned 
Registrar,  and  the  measure  of  damage  he  has  allowed,  and  would 
dismiss  the  appeal. 

The  appeal  is  therefore  allowed  with  costs  of  the  appellant  and 
the  trustee,  out  of  the  estate. 


Fisher.  .T. 
1920. 
Re 

Abraham. 


The  trustee  appealed  from  the  order  of  Fisher,  J. 

April  30.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton-,  Masten,  and  Orde,  JJ.A. 

G.  N.  Shaver,  for  the  appellant.  It  is  a well-known  principle 
in  law  that  where  a larger  sum  is  to  become  payable  in  consequence 
of  the  non-payment  of  a smaller  sum,  the  larger  sum  will  be  held 
to  be  a penalty:  TTalsbury’s  Laws  of  England,  vol.  10,  para.  605; 
Kemble  v.  Farren  (1829),  6 P>ing.  141.  It  is  also  well  settled  that 
where  there  are  a number  of  stipulations,  and  one  large  sum  is 
stated  to  be  payable  in  the  event  of  the  breach  of  any  one  of  them, 
and  there  is  a breach  of  one,  it  must  be  held  to  he  a penalty  in 
respect  of  all  the  stipulations:  Astley  v.  Weldon  (1801),  2 B.  & P. 
346;  Kemble  v.  Farren,  supra;  Wallis  v.  Smith,  21  Oh.  D.  243. 
The  Registrar  was  right,  because  the  proviso  in  the  lease  must  be 
held  to  be  a penalty  in  respect  of  the  non-payment  of  taxes,  and 
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must  therefore  be  a penalty  in  regard  to  all  the  other  breaelies  in 
the  lease.  The  fact  that  the  sum  in  question  had  been  deposited  on 
the  making  of  the  contract  did  not  compel  the  Court  to  treat  it  as 
liquidated  damages ; it  was  only  a material  element  to  be  taken  into 
consideration  in  ascertaining  the  intention  of  the  parties:  Pye  v. 
British  Automobile  Commercial  Syndicate  Ltd.,  [1906]  1 K.B.  425. 
The  question  whether  a stipulated  sum  is  a penalty  or  liquidated 
damages  is  a question  of  construction  purely,  to  be  decided  upon 
the  terms  and  inherent  circumstances  of  each  particular  contract 
and  to  be  judged  of  as  at  the  time  of  making  the  contract  and  not 
at  the  time  of  the  breach,  and  the  determination  as  to  whether  or 
not  it  is  a penalty  will  be  by  consideration  of  the  weakest  link  in 
the  chain.  See  the  judgment  of  Lord  Dunedin  in  Dunlop  Pneu- 
matic Tyre  Co.  Ltd.  v.  New  Garage  and  Motor  Co.  Ltd.,  [1915] 
A.C.  79.  The  mere  use  of  the  word  “ penalty  ” on  the  one  side  or 
“ damages  ” on  the  other  would  not  be  conclusive  as  to  the  rights  of 
the  parties.  See  the  judgment  of  Lord  Halsbury  in  Clydebank 
Engineering  and  Shipbuilding  Co.  v.  Don  Jose  Brunos  Yzquierdo'y 
Castaneda,  [1905]  A.C.  6.  See  also  Webster  v.  Bosan- 
quet , [1912]  A.C.  394,  and  Willson  v.  Love,  [1896]  1 Q.P>. 
626.  An  attempt  had  been  made  to  contract  out  of  the  Bankruptcy 
Act;  and,  although  such  a contract  would  have  been  binding  between 
the  parties,  it  was  nullified  by  the  fact  that  on  the  bankruptcy  of 
the  tenant  the  creditors  intervened  by  statute,  and  that  the  lease 
was  in  fact  a fraud  on  the  Act : Craies  on  Statute  Law,  3rd  ed.,  p. 
76,  and  cases  there  cited. 

MacLaren,  for  the  landlord,  respondent,  argued  that  the  deposit 
was  liquidated  damages.  The.  Court  endeavours  to  find  the  inten- 
tion of  the  parties  to  the  contract  and  to  give  effect  to  that  inten- 
tion. To  find  the  sum  to  be  a penalty,  the  Court  must  find  that 
the  parties  could  not  have  meant  what  they  apparently  said : Lea  v. 
Whitaker,  L.R.  8 C.P.  70,  at  p.  73.  The  fact  that  the  sum  was 
deposited  (that  the  lessee  had  parted  with  the  money)  is  significant 
to  shew  that  he  had  no  intention  to  have  it  returned  in  the  event 
of  a breach  of  the  contract,  and  that  therefore  the  intention  of  the 
parties  was  that  the  sum  was  to  be  liquidated  damages:  Lea  v. 
Whitaker  (supra);  Mayne  on  Damages,  9th  ed.,  pp.  146,  147; 
Wallis  v.  Smith,  21  Ch.  D.  243,  at  p.  258;  Dye  v.  British  A utomo- 
bile Commercial  Syndicate  Ltd.,  [1906]  1 K.B.  425.  The  term 
‘'liquidated  damages”  is  some  evidence  of  the  intention  of  the 
parties,  and  is  not  to  he  wholly  disregarded : the  Pye  case,  at  p. 
431;  St.  Catharines  Improvement  Co.  Ltd.  v.  Rutherford  (1914), 
31  O.L.R.  574,  at  p.  581.  The  sum  deposited  was  intended  to 
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cover  only  the  uncertain  loss  which  might  arise  subsequent  to  the 
breach  of  the  contract  by  reason  of  failure  to  pay  rent  or  taxes  or 
on  bankruptcy  It  was  in  lieu  of  damages  impossible  to  ascertain 
on  the  date  of  making  the  contract,  and  it  wag  not  unconscionable 
or  extravagant,  and  therefore  was  liquidated  damages  and  not  a 
penalty  as  defined  by  the  Clydebank  case,  [1905]  A.C.  6,  at  p.  17 ; 
Webster  v.  Bosanquet , [1912]  A.C.  394,  at  p.  398;  Dunlop  Pneu- 
matic Tyre  Co.  Ltd.  v.  New  Garage  and  Motor  Co.  Ltd.,  [1915] 
A.C.  79,  particularly  at  p.  102.  Even  if  held  to  be  a penalty,  the 
lessor  should  be  allowed  to  prove  for  damages  actually  suffered  by 
him : Re  Mackay , 52  O.L.R.  466,  2 C.B.R.  462.  The  landlord  and 
Tenant  Act,  1924,  did  not  apply  to  a case  of  this  sort,  being  designed 
merely  to  restrict  the  landlord’s  common  law  right  to  distrain  for 
six  years’  rent  and  to  limit  his  preferential  lien.  In  any  event  the 
sum  deposited  was  in  no  very  different  position  from  pre-paid  rent, 
and  as  such  the  trustee,  who  did  not  occupy  the  premises  subsequent 
to  the  bankruptcy,  could  establish  no  claim  to  it:  Re  Bradley 
(1921),  21  O.W.N.  216,  2 C.B.R.  147. 

May  14.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — Appeal  by  the  trustee  in  bankruptcy  from  the  judgment  of 
Mr.  Justice  Fisher,  pronounced  on  the  16th  February,  1926,  allow- 
ing an  appeal  from  the  order  pronounced  by  the  Registrar  in  Bank- 
ruptcy on  the  26th  October,  1925,  by  which  the  Registrar  directed 
Francke  to  pay  to  the  trustee  the  sum  of  $1,000,  less  the  sum  of 
$100  allowed  by  the  Registrar  as  damages. 

The  questions  involved  in  this  appeal  arise  entirely  upon  a lease 
made  on  the  2nd  April,  1923,  by  Francke  to  the  bankrupt.  This 
lease  recites  that  it  is  made  in  consideration  of  the  deposit  by  the 
lessee  with  the  lessor  of  the  sum  of  $1,000.  The  property,  a store 
in  Yonge  street,  is  then  leased  for  a term  of  five  years  a.t  an  annual 
rental  of  $5,000,  payable  in  monthly  instalments.  The  tenant,  in 
addition  to  the  rent,  is  to  pay  the  taxes,  and  to  secure  this  he  is  to 
pay  monthly  to  the  lessor  $140,  and  just  before  the  taxes  fall  due 
is  to  make  up  any  sum  then  lacking  to  meet  the  taxes. 

The  lease  further  provides  that  in  1928,  if  there  exists  no 
default  in  the  covenants  contained  in  the  lease,  the  lessor  will  allow 
to  the  lessee  rebates  with  respect  to  the  instalments  of  rent  falling 
due,  crediting  $1,000,  these  rebates  “ to  be  a repayment  of  the  said 
sum  of  $1,000,”  and  further  will  allow  interest  at  the  rate  of  seven 
per  cent,  upon  the  amount  of  the  deposit,  such  interest  likewise  to 
be  credited  upon  the  accruing  gales  of  rent  in  1928,  “ but  in  case  of 
default  at  any  time  during  the  said  term  in  respect  of  payment  of 
rent  or  of  taxes,  then,  after  ten  days’  notice  of  his  intention  to 
declare  the  deposit  forfeit  . . . if  such  default  still  exists  on  the 
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expiration  of  ten  days’  notice,  the  lessor  may  at  his  option  declare 
the  said  deposit  forfeit,  and  retain  the  same  as  liquidated  damages, 
and  such  default  shall  not  be  thereby  cured  but  shall  continue  in  all 
respects.”  The  lea4e  contained  the  ordinary  clause  providing  that 
the  term  shall  become  forfeited  and  void  in  the  event  of  bankruptcy 
of  the  tenant,  and  in  that  event  the  $1,000  shall  be  “ forfeited  ” 
to  the  landlord,  who  shall  “ retain  the  same  as  liquidated  damages.” 

Bankruptcy  occurred  on  the  3rd  February,  1925,  and  negotia- 
tions took  place  between  the  trustee  in  bankruptcy  and  the  landlord, 
by  which  a purchaser  of  the  stock  was  allowed  into  possession,  and 
subsequently  a new  lease  was  made,  the  effect  of  which,  in  the  view 
of  the  Registrar  and  the  learned  Judge,  was  to  relieve  the  landlord 
from  any  substantial  damage,  and  $100  was  allowed  to  him  for 
compensation  for  his  trouble. 

Upon  a summary  application,  the  learned  Registrar  directed 
the  landlord  to  pay  the  trustee  the  amount  deposited  less  the  $100, 
upon  the  theory  that  the  forfeiture  of  the  $1,000  was  a penalty  which 
could  be  relieved  against,  and  that  the  $100  allowed  was  ample 
compensation  for  the  actual  damage  sustained.  Upon  appeal  this 
decision  was  reversed  upon  the  ground  that  (in  the  view  of  the 
Judge)  the  $1,000  was  not  a penalty  which  could  be  relieved  against 
—the  Judge,  however,  expressing  the  view  that,  if  damages  only 
were  to  be  paid,  the  amount  arrived  at  by  the  Registrar  was  suffi- 
cient. 

I have  come  to  the  conclusion  that  the  learned  Judge  is  right, 
and  this  appeal  should  be  dismissed. 

I do  not  think  that  it  is  at  all  necessary  to  enter  upon  the  dis- 
cussion of  many  of  the  matters  dealt  with  upon  the  argument,  par- 
ticularly the  question  arising  upon  the  apparent  conflict  between 
the  view  of  the  Master  of  the  Rolls  as  expressed  in  Wallis  v.  Smith , 
21  Ch.  D.  243,  where  he  says  (p.  258)  that  “ where  a deposit  is  to 
be  forfeited  for  the  breach  of  a number  of  stipulations,  some  of 
which  may  be  trifling,  some  of  which  may  be  the  non-payment  of 
money  on  a given  day,  in  all  those  cases  the  Judges  have  held  that 
this  rule  does  not  apply,  and  that  the  bargain  of  the  parties  is  to  be 
carried  out,”  and  the  opinion  expressed  by  Bigham,  J.,  in  Bye  v. 
British  Automobile  Commercial  Syndicate  Ltd.,  [1306]  1 K.B.  425, 
at  p.  430,  that  this  is  only  “ a circumstance  which  must  be  taken 
into  account  by  a Judge  in  ascertaining  the  intention  of  the 
parties.” 

In  all  the  cases  the  Court  strives  to  give  effect  to  the  actual 
contract  of  the  parties  according  to  its  real  nature  and  legal  effect. 

1 f the  sum  in  question  is  a penalty,  then  it  is  treated  as  a penalty, 
even  though  the  parties  have  chosen  to  describe  it  as  liquidated 
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damages.  On  the  other  hand,  if  it  is  a genuine  pre-estimate  and 
assessment  of  damages,  and  not  in  its  nature  penal,  it  will  be 
treated  as  liquidated  damages  notwithstanding  the  use  of  words 
such  as  “ penalty  ” and  “ forfeiture  ” which  have  been  employed  by 
the  contracting  parties.  If  this  test  be  applied  here,  it  will  be  at 
once  obvious  that  the  rule  can  have  no  application,  because  the  sum 
which  is  to  be  paid  by  the  tenant  to  the  landlord  is  never  to  be 
repaid  to  the  tenant.  If  the  tenant  makes  no  default  this  sum  is  to 
be  applied  in  part  payment  of  the  last  gales  of  rent  falling  due 
under  the  lease,  and  interest  earned  upon  it  is  to  be  applied  in  like 
manner.  If  the  tenant  makes  default,  the  money  which  has  been 
paid  to  the  landlord  is  to  remain  his  and  is  to  be  accepted  by  him 
as  the  damages  flowing  from  the  tenant’s  breach  of  his  contract. 
If  effect  is  to  be  given  to  the  contract  between  the  parties,  in  no 
possible  event  is  this  money  to  be  actually  repaid  to  the  tenant,  and 
the  assignee  of  the  tenant  has  no  greater  right  than  the  tenant  him- 
self. No  matter  what  the  parties  have  called  it,  it  was  a partial 
pre-payment  of  rent  and  nothing  more. 

Upon  this  short  ground,  I think  the  appeal  fails  and  must  be 
dismissed  with  costs. 

This  order  will  be  without  prejudice  to  the  right,  if  any  (to  be 
determined  in  the  bankruptcy  proceedings),  of  the  trustee  to  be 
reimbursed  out  of  the  assets  of  the  estate. 

The  case  was  argued  and  has  been  dealt  with  on  the  assumption 
that  the  court  had  jurisdiction  to  entertain  the  application.  This 
seems  questionable  and  we  express  no  opinion  on  the  point. 

A ppeal  dism  isse d . 

[MEREDITH,  C.J  C.P.] 

Bizeau  V.  Canadian  National  Railway  Co. 

Costs  — Action  against  two  Defendants  for  Negligence  — Jury  Trial  — 
Recovery  against  one  Defendant  only — Costs  of  Successful  Defend- 
ant Ordered  to  le  raid  ly  Plaintiffs  — Whether  Costs  Paid  ly 
Plaintiffs  should  le  Recovered  from  Unsuccessful  Defendant — Dis- 
cretion— Ontario  Judicature  Act,  sec.  7 4(3). 

In  an  action  tried  with  a jury  “ the  costs  are  to  follow  the  event,  unless 
the  Judge  before  whom  the  action  ...  is  tried  in  his  discretion 
otherwise  orders:”  Judicature  Act,  sec.  74(3).  Where  the  jury 
found  a verdict  for  one  of  the  plaintiffs  against  one  of  two  defendants 
in  an  action  for  negligence,  and  absolved  the  other  defendant  of 
negligence: — • 

IT eld,  that,  as  the  unsuccessful  defendant  made  no  attempt  to  put  the* 
blame  on  the  other  defendant,  but  expressly  pleaded  that  he  knew 
nothing  of,  and  was  not  interested  in,  that  branch  of  the  case,  and 
as  the  claims  were  altogether  distinct  from  one  another,  and  there 
was  never  any  reasonable  ground  for  suing  the  successful  defendant. 


17? 

App.  Div. 
1926. 

Re 

Abraham. 

Middleton, 

J.A. 


1926. 

April  16. 
May  20. 


178 


ONTARIO  LAW  REPORTS. 


[VOL. 


1926. 


Bizeau. 


V. 


Canadian 

National 

Railway 

Co. 


the  unsuccessful  defendant  should  not  be  saddled  with  the  costs  of 
the  defence  of  the  successful  defendant,  nor  should  the  plaintiffs  be 
relieved  frcm  paying  the  costs  of  the  successiul  defendant. 

The  difference  between  the  English  Order  LXV.,  r.  1,  and  sec.  74(3)  of 
the  Ontario  Judicature  Act  pointed  cut. 

Remarks  upon  the  modern  practice  by  which  the  costs  of  a successful 
defendant  in  a common  law  action  are  sometimes  ordered  to  be  paid 
by  the  plaintiff  and  recovered  from  the  unsuccessful  defendant 


This  action  was  brought  by  Nellie  Bizeau  and  her  children  to 
recover  damages,  under  the  Fatal  Accidents  Act,  for  the  death  of 
the  husband  of  the  plaintiff  Nellie  Bizeau,  caused,  as  alleged,  by 
the  negligence  of  the  defendant  railway  company  or  the  defendant 
Aziz,  or  one  of  them. 


April  15  and  16.  The  action  was  tried  before  Meredith,  C.J. 
C.P.,  and  a jury,  at  a Toronto  sittings. 

F.  Regan , for  the  plaintiffs. 

R.  E . Laidlaw , for  the  defendant  railway  company. 

B.  Bloomfield  Jordan , for  the  defendant  Aziz. 

The  jury  found  that  the  defendant  Aziz  had  permitted  his  son 
to  drive  a motor  vehicle  in  a negligent  manner,  and  was  responsible 
for  the  death  of  Bizeau;  they  assessed  the  damages  against  Aziz  at 
$1,000;  and  found  no  negligence  on  the  part  of  the  defendant  rail- 
way company. 

When  the  foreman  of  the  jury  was  asked  by  the  Chief  Justice 
how  the  damages  were  to  be  apportioned,  he  answered  that  the 
jury  considered  that  the  plaintiff  Nellie  Bizeau  should  receive  the 
whole  amount  and  that  nothing  should  be  awarded  to  the  other 
plaintiffs. 

April  16.  Meredith,  C.J.C.P.,  pronounced  judgment,  upon 
the  findings  of  the  jury,  in  favour  of  the  plaintiff  Nellie  Bizeau  for 
the  recovery  from  the  defendant  Aziz  of  $4,000  and  her  apportionate 
costs  of  the  action ; and  dismissed  the  action  against  the  defendant 
railway  company  with  costs  to  be  paid  by  the  plaintiffs  to  the  rail- 
way company. 

May  20.  Meredith,  C.J.C.P.,  gave  to  the  Registrar  the  follow- 
ing written  reasons  for  his  judgment  upon  the  question  of  costs : — 
The  action  of  one  of  the  plaintiffs  was  successful  against  one  of  the 
defendants,  and  failed  in  all  other  respects,  upon  the  verdict  of  the 
fury  at  the  trial  of  it. 

Following  the  general  rule,  the  costs  of  the  successful  plaintiff, 
in  so  far  as  successful,  are  awarded  to  her. 

But  Mr.  Regan,  with  usual  fervour,  seeks  more  for  her:  first, 
that  the  general  rule  should  not  be  applied  to  the  successful  defend- 
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ant— that  the  action  as  to  it  should  be  dismissed  without  costs ; and, 
second,  that,  if  the  successful  defendant  is  awarded  costs,  the  suc- 
cessful plaintiff  should  be  allowed  to  add  them  to  her  costs  of  the 
action  and  recover  them  also  from  the  unsuccessful  defendant. 

There  is,  however,  no  reason  why  the  general  rule  should  be 
departed  from ; indeed,  there  are  reasons  which  should  leave  no 
excuse  for  doing  so. 

The  plaintiffs,  if  they  made  any  reasonable  inquiry  before 
action,  must  have  known  that  they  had  no  good  cause  of  action 
against  the  successful  defendant ; and,  if  they  made  no  such  inquiry, 
they  should  not  be  in  any  more  favourable  position  than  if  they 
had  made  it. 

And  the  rule  is  one  which,  ordinarily,  must  be  applied  to  rich 
and  poor  alike,  when  strict  rights  are  insisted  on. 

The  only  hope,  I can  imagine,  that  the  plaintiffs  had  in  suing 
the  successful  defendant  was  a not  uncommon  one,  the  hope  of 
getting  from  a sympathetic  jury  more  than  in  any  sense  they  were 
entitled  to  have. 

Except  as  to  the  successful  plaintiff,  the  action  must  be  dis- 
missed with  costs. 

Then  is  the  successful  plaintiff  entitled  to,  or  should  she  be 
given,  the  extraordinary  benefit  sought  in  the  second  place? 

That  it  is  extraordinary  is  manifest. 

It  was  unheard  of  in  such  actions  as  this,  until  quite  recent 
years ; and  unthought  of  in  this  Province  until  applied  in  England. 

In  somewhat  complicated  cases  in  equity  it  was  sometimes  but 
rarely  applied;  indeed  I cannot  recall  a single  case,  in  my  experi- 
ence as  an  equity  practitioner  or  judge,  in  which  effect  was  given 
to  it. 

To  apply  it  to  common  law  actions,  and  to  common  law  actions 
such  as  this,  was  a startling  departure  from  all  that  had  ever  gone 
before  in. such  cases;  but  the  Appellate  Division  of  this  Court  has 
in  recent  years,  quite  recent,  adopted  this  practice  ; and  now  it  is 
being  made  a common  practice  in  the  commonest  kind  of  common 
law  cases. 

In  one  of  the  cases  Vaughan  Williams,  L.J.,  said  that  he  thought 
that  “ under  the  Judicature  Act  this  jurisdiction  should  only  be 
exercised  in  exceptional  cases; ” 

And  incidentally  it  may  be  observed  that  the  English  rule  under 
which  it  was  considered  that  the  courts  had  such  power  differs 
somewhat  from  the  similar  rule  in  this  Province.  Under  the  former 
(Order  LXV.,  r.  1)  “ the  costs  are  to  follow  the  event,  unless  the 
Judge  by  whom  ” the  action  is  tried,  or  the  Court,  “ shall,  for  good 
cause,  otherwise  order,”  whilst  the  latter  (Judicature  Act,  sec. 
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74(3))  provides  that  the  costs  shall  follow  the  event  “ unless  the 
Judge  before  whom  the  action  or  issue  is  tried  in  his  discretion 
otherwise  orders/’  and  it  has  been  generally  held  that  no  appeal 
lies  from  the  exercise  of  that  discretion. 

Then  what  reason  can  be  advanced  for  imposing  on  the  unsuc- 
cessful defendant  the  costs  of  the  successful  defendant? 

It  is  true  that  if  the  successful  defendant  had  been  unsuccessful 
that  would  have  aided  the  unsuccessful  one;  it  might  have  been 
that  the  whole  burden  would  have  been  put  on  the  former,  or,  if  on 
both,  the  damages  might  have  been  wholly,  or  in  part,  recovered 
from  the  greater  defendant — the  railway  concern. 

But  no  one  has  a right  to  bring  an  action  for  another  against 
the  other’s  will,  however  beneficial  it  might  be  for  the  other. 

And  in  this  case  there  was  no  hope  of  success,  or  at  least  no 
ground  for  any  such  hope  from  first  to  last.  It  should  have  been 
plain  that  it  never  could  have  been  beneficial  to  any  party. 

It  has  always  been  difficult  for  me  to  understand  on  what  logical 
ground  the  practice  could  be  supported,  except  as  remote  damages, 
or  as  costs  of  an  imagined  issue  between  the  co-defendants,  in  which 
latter  case  the  plaintiff  should  not  be  concerned,  the  one  defendant 
should  be  ordered  to  pay  directly  to  the  other,  as,  under  our  wider 
discretionary  rule,  should,  probably,  be  so  in  every  case. 

The  ground  for  imposing  such  liability  seems  now  to  be  mainly 
that  the  unsuccessful  defendant  endeavoured  to  put  the  blame  upon 
the  successful  defendant.  Perhaps  it  is  looked  upon  as  if  a sort  of 
issue  between  the  defendants  of  which  the  unsuccessful  should  pay 
the  costs. 

But,  however  that  may  be,  as  the  unsuccessful  defendant  made 
no  attempt  to  put  the  blame  on  the  other  defendant,  but  expressly 
pleaded  that  he  knew  nothing  of,  and  was  not  interested  in,  that 
branch  of  the  case  ; and  as  the  claims  were  altogether  different  and 
distinct  from  one  another,  and  there  was  never  any  reasonable 
ground  for  suing  the  successful  defendant,  I can  find  no  excuse  for 
saddling  the  unsuccessful  with  the  costs  of  the  defence  of  the  suc- 
cessful defendant,  nor  anything,  in  any  of  the  reported  cases,  that 
indicates  that  any  of  the  courts  which  decided  them  would,  if  the 
discretion  which  our  rule  puts  upon  me  were  put  upon  them. 

Each  of  Mr.  Regan’s  contentions  fails. 


| See  Till  v.  Town  of  Oakville  (1915)  33  O.L.R.  120,  124; 
Fraser  v.  Payne  and  Clements  (1926),  58  O.L.R.  361  ; and  cases 
cited  in  those  cases.] 
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[GRANT,  J.] 


Attorney-General  for  Ontario  y.  Baby. 

Succession  Duty — Property  Passing  on  Death — Will  of  Person  Domiciled 
in  Ontario — Property  Physically  Situated  in  Foreign  Country — 
Mobilia  Sequuntur  Personam — “ Succession  ” — Transmission  within 
Ontario — Succession  Duty  Act,  R'.S.O.  1914,  ch.  24,  secs.  2 (/),  ( g ), 
3,  S — Intra  Vires. 

A testator  whose  domicile  was  in  Ontario  died  in  the  State  of  Michigan. 
Certain  securities,  in  respect  of  which  the  liability  for  succession  duty 
in  Ontario  was  in  issue  in  this  action,  were,  at  the  time  of  the  testa- 
tor’s death,  in  a safety  deposit  box  in  a bank  in  the  State  of  Michigan. 
By  the  will  of  the  testator,  these  securities  passed  after  his  death  to 
his  wife,  who  was  domiciled  and  ordinarily  resident  in  Ontario,  but 
who  was  in  Michigan  at  the  time  of  his  death:  — 

Held,  that  the  duty  imposed  by  the  Succession  Duty  Act,  R.S.O.  1914, 
ch.  24,  having  regard  especially  to  secs.  2(f)  and  (g),  3,  and  8,  is  a 
duty  or  tax  upon  the  succession — a legacy  or  succession  duty  as  dis- 
tinguished from  an  estate  or  probate  duty. 

2.  The  maxim  mobilia  sequuntur  personam  applied,  and  the  personal 
property  in  issue,  although  physically  situated  in  Michigan,  had  an 
artificial  or  legal  situs  in  Ontario. 

3.  The  succession  duty  imposed  by  the  statute  was  payable  in  respect 
of  this  property  by  reason  of  its  transmission  within  Ontario  and 
under  Ontario  law  and  the  succession  thereto  by  the  widow  in 
Ontario. 

4.  The  provisions  of  the  statute  imposing  the  duty  were  intra  vires 
the  Legislature  of  Ontario. 

Review  of  the  authorities. 

This  action  was  brought  by  the  Attorney-General  for  the  Pro- 
vince of  Ontario  against  Josephine  C.  Baby,  widow  and  bene- 
ficiary under  the  will  of  Raymond  A.  Baby,  deceased,  and  Roscoe 

5.  Rodd,  administrator  with  the  will  annexed  of  the  estate  of  the 
deceased,  seeking  the  collection  of  a sum  of  $42,906.70,  balance  of 
succession  duty  alleged  to  be  owing  in  respect  of  a certain  portion 
of  the  estate  of  the  deceased  to  which  the  defendant  Josephine  C. 
Baby  succeeded. 

Mhrch  25  and  26.  The  action  was  tried  by  Grant,  J.,  without 
a jury,  at  a Toronto  sittings. 

Sir  William  Hearst,  K.O.,  for  the  plaintiff. 

J.  H.  Rodd,  K.C.,  and  W.  Whiteside,  for  the  defendants. 


May  20.  Grant,  J. : — The  defendants  were  permitted,  at  the 
opening  of  the  trial,  to  amend  their  statement  of  defence  by  adding 
a paragraph  setting  up  the  plea  that  the  Succession  Duty  Act  of  the 
13 — 59  o.l.r. 
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Province  of  Ontario,  in  so  far  as  it  assumes  to  tax  property 
situate  outside  of  the  Province  of  Ontario,  is  ultra  vires. 

No  viva  voce  evidence  was  taken  before  me,  but  the  notes  of 
evidence  which  had  been  taken  by  arrangement  between  counsel, 
and  subsequently  transcribed,  were  filed  before  me,  namely,  the 
evidence  of  R.  S.  Rodd  as  exhibit  1,  of  Mrs.  Josephine  C.  Baby  as 
exhibit  2,  and  of  Mr.  Macdonald  (Christian  name  not  given)  as 
exhibit  3. 

The  balance  of  the  evidence  as  adduced  before  me  consists  of 
exhibits  filed  and  of  admissions  made  verbally  by  counsel.  The 
following  is  a statement  of  the  material  facts  as  appearing  by  the 
documents  or  notes  of  evidence  or  by  the  admissions  of  counsel  as 
made  before  me. 

It  was  agreed  by  counsel  that  the  domicile  of  the  late  Raymond 
A.  Baby  was  in  Windsor,  in  the  county  of  Essex,  Ontario,  as  was 
also  the  domicile  of  his  wife,  the  defendant  Josephine  C.  Baby. 

The  deceased  Raymond  A.  Baby,  although  ordinarily  resident 
in  Windsor  aforesaid,  at  the  time  of  his  death  was  in  the  city  of 
Detroit,  where  also  with  him  at  that  time  was  his  wife  above  men- 
tioned. 

The  death  of  Raymond  A.  Baby  occurred  on  the  24th  day  of 
August,  1923.  Letters  of  administration  (exhibit  4)  with  the  will 
annexed,  such  will  bearing  date  the  27th  day  of  April,  1907,  were 
granted  on  the  11th  day  of  December,  1923,  to  the  defendant 
Roscoe  S.  Rodd. 

A duplicate  original  of  the  succession  duty  affidavit  and  sched- 
ules, as  filed  in  the  succession  duty  office  in  Ontario,  appears  on 
the  record  as  exhibit  5.  Counsel  accepted  as  correct,  for  the  pur- 
poses of  this  litigation,  a statement  of  assets  and  the  location  or 
situs  of  such  assets  as  set  forth  in  the  affidavit  and  schedules. 

The  total  value  of  the  assets  as  stated  in  exhibit  5 was  $875,- 
154.62.  Of  this  total  there  were  assets  sworn  to  be  located  in  Wind- 
sor (or  in  the  Province  of  Ontario)  to  the  value  of  $606,987.94, 
and  to  be  located  or  of  which  the  situs  was  stated  to  be  in  safe 
deposit  boxes  in  the  city  of  Detroit,  Michigan,  assets  to  the  value  of 
the  balance,  namely,  $268,166.88.  The  issue  in  this  action  is  as  to 
the  liability  or  absence  of  liability  for  succession  duty  claimed  by 
the  plaintiff  to  be  payable  in  respect  of  the  value  stated  of  the  assets 
claimed  by  the  defendants  to  have  been  located  in  the  city  of 
Detroit,  Michigan,  and  of  which  the  defendants  allege  that  the 
situs  was  Detroit,  Michigan. 

According  to  the  statement  of  the  succession  duty  department, 
the  total  value  of  the  dutiable  estate  was  $843,706.97,  of  which 
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there  were  assets  actually  situate  in  Ontario  to  the  value  of  $575,- 
540.09,  and  situate  out  of  Ontario,  that  is,  as  already  mentioned, 
in  safe  deposit  boxes  in  Detroit,  Michigan,  securities  to  the  total 
value  of  $268,166.88. 

In  case  anything  should  be  deemed  to  turn  upon  the  place  of 
origin  or  the  situs  of  head  offices  from  which  securities  had  issued,* 
it  may  be  stated  that  these  securities,  upon  which  the  plaintiff 
alleges  and  the  defendants  deny  liability  for  succession  duty,  con- 
sist of,  roughly: — 

Dominion  bonds,  Ontario  municipal  bonds,  and  shares 


in  Ontario  corporations  $122,272.03 

Bonds  of  Canadian  municipalities  outside  of  Ontario  78,129.83 

Stocks  and  bonds  (United  States)  66,790.02 

Cash  in  bank  in  the  United  States 770.00 


The  defendants  have  paid  succession  duty  to  the  amount  of 
$92,086.51;  the  balance  of  succession  duty  alleged  to  be  owing  and 
unpaid  is  $42,906.70.  Counsel  agree  that  this  sum  is  the  amount 
as  to  which  the  question  of  law  is  in  issue  between  them. 

Ancillary  letters  of  administration  were  obtained  in  the  State 
of  Michigan,  and,  as  appears  by  the  evidence  of  Macdonald,  inherit- 
ance tax  was  paid  to  the  State  and  Federal  Treasurers  in  respect 
of  the  personal  assets  which  were  in  the  city  of  Detroit  at  the  time 
of  the  death  of  the  testator. 

No  definite  evidence  was  furnished  to  me  as  to  the  amount  of 
the  inheritance  tax  so  paid  to  the  treasurers  of  the  State  of  Michi- 
gan and  of  the  United  .States. 

The  papers  filed  in  connexion  with  the  issue  of  letters  of  admin- 
istration with  the  will  annexed,  and  which  appear  as  exhibit  5, 
contain  the  statement  that  the  deceased  testator  at  the  time  of  his 
death  had  his  domicile  and  fixed  place  of  residence  in  Windsor,  in 
the  Province  of  Ontario,  and  the  defendant  R.  S.  Rodd,  administra- 
tor with  the  will  annexed,  in  answer  to  question  14  of  his  evidence 
(exhibit  1),  affirmed  the  accuracy  of  that  statement. 

To  the  same  effect  is  the  evidence  of  the  defendant  Josephine  C. 
Baby,  who  in  her  testimony  (exhibit  2,  p.  4)  stated  that  her 
husband  was  a British  subject,  and  that  they  had  never  taken  up 
a home  in  any  place  out  of  Ontario,  although  their  home  in  Windsor 
had  been  sold  about  a year  before  her  husband’s  death.  She  states 
further  that  it  had  been  her  husband’s  intention  to  keep  a country 
home  in  Canada.  Further  she  states  that  by  reason  of  her  marriage 
she  was  a British  subject,  although  she  intended -to  make  and  had 
made  application  for  American  citizenship,  which  apparently  was 
obtained  by  her  some  months  after  her  husband’s  death,  which 
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occurred  on  the  24th  August,  1923;  the  certificate  of  citizenship 
being  obtained  by  her  on  the  1st  October  following. 

It  appears  by  the  evidence  of  Mr.  Macdonald  (exhibit  3,  p.  3) 
that  the  State  tax  and  Federal  tax  as  well  are  levied  on  personal 
property  within  the  State  at  the  time  of  the  death,  irrespective  of 
the  domicile  of  the  testator.  It  also  appears  from  the  same  testi- 
mony, on  p.  4,  that  where  the  deceased  is  a citizen  of  another 
country,  neither  by  the  State  law  nor  by  the  Federal  law  is  the 
property  (personal  or  otherwise)  of  the  deceased,  which  may  be 
situate  outside  of  the  United  States,  taken  into  consideration  in  fix- 
ing the  amount  of  the  tax  to  be  imposed,  which  is  calculated  only 
on  the  actual  value  of  the  property  situate  within  the  boundaries 
of  the  State  itself.  It  is  otherwise  where  the  deceased  was  a citizen 
of  the  United  States,  in  which  case,  according  to  the  testimony  of 
Mr.  Macdonald,  the  Federal  and  State  authorities  tax  the  personal 
property  of  the  deceased  wherever  it  may  be  situate.  I take  this  to 
mean  that  the  State  and  Federal  authorities  impose  their  taxation 
and  calculate  the  amount  thereof  upon  the  basis  of  the  total  per- 
sonal property  of  the  deceased,  no  matter  where  such  property  was 
situate,  if  the  deceased  was  a citizen  of  that  State.  I do  not  know 
that  this  has  any  material  bearing  on  the  question  which  I am  called 
upon  to  determine,  but  refer  to  it  as  indicating  that  apparently 
under  the  laws  of  the  United  States  the  maxim  mobilia  sequuntur 
personam  is  deemed  to  be  applicable. 

One  other  reference  should  be  made  to  the  testimony,  as  the 
fact  to  which  it  refers  was  deemed  by  the  defendants’  counsel  to  be 
of  importance.  The  late  Raymond  A.  Baby  and  his  wife,  the  defend- 
ant Josephine  C.  Baby,  by  reason  apparently  of  his  illness,  went 
over  to  Detroit  in  the  early  summer  of  1923,  and  Mr.  Baby  died  in 
St.  Joseph  Hospital  in  August.  Mrs.  Baby  was  staying  at  the 
Statler  Hotel  for  about  a month  prior  to  the  time  of  his  death.  The 
securities  in  respect  of  which  the  liability  for  succession  duty  in 
Ontario  is  in  issue  in  this  action  were,  as  above  stated,  in  a safety 
deposit  box  in  the  city  of  Detroit  at  the  time  of  the  death  of  the 
deceased.  Counsel  for  the  defendants  contend  that  these  securities 
constituted  personal  property  situate  out  of  the  Province  of 
Ontario;  that  Josephine  C.  Baby,  to  whom  they  passed  after  her 
husband’s  death,  was  at  that  time  resident  in  the  city  of  Detroit, 
State  of  Michigan ; that  there  was  therefore  a succession  by  her  in 
the  State  of  Michigan,  and  not  in  the  Province  of  Ontario,  in  respect 
of  these  securities,  and  that  therefore  no  succession  duty  is  payable 
in  Ontario  in  respect  thereof.  The  defendants’  counsel  further  con- 
tends that  if  the  provisions  of  the  Succession  Duty  Act  of  Ontario 
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are  intended  and  expressed  to  render  liable  to  succession  duty  these 
securities  just  referred  to,  then  and  in  such  case  the  statute  is  ultra 
vwes  of  the  Province  of  Ontario. 

Numerous  authorities  were  cited  by  counsel  for  the  plaintiff  and 
defendants,  but  before  proceeding  to  deal  with  the  decisions  it  is 
convenient  to  refer  to  the  duties  which  have  been  or  are  now  imposed 
by  the  laws  of  this  Province  in  connexion  with  or  resulting  from 
the  passing  of  property  at  death  and  the  granting  of  probate  or 
letters  of  administration  in  respect  of  estates  of  deceased  persons. 
There  are  what  are  in  the  decisions  and  text-books  called  estate 
duties  or  probate  duties,  which  may  be,  in  general  terms  described 
as  duties  which  are  imposed  and  must  be  paid  by  the  legal  repre- 
sentatives of  deceased  persons  before  probate  or  letters  of  adminis- 
tration will  be  granted.  On  the  other  hand,  there  are  what  are 
called  legacy  duties  or  succession  duties,  which  are  in  the  nature  of 
taxes  imposed  upon  the  legacy  received  by  the  legatee  or  in  the 
other  case  imposed  in  respect  of  the  succession  by  the  heir  or 
devisee  or  legatee  as  the  case  may  be  to  the  property  which  devolves 
upon  him.  Whether  the  tax  sought  to  be  imposed  is  a probate  duty 
or  estate  duty  on  the  one  hand,  or  is,  on  the  other  hand,  a legacy 
duty  or  succession  duty,  is  of  great  importance  when  we  come  to 
deal  with  the  problem  of  taxation  in  respect  of  personal  property 
situate  without  the  boundaries  of  the  Province  of  Ontario.  Another 
factor  of  vital  importance  in  the  consideration  of  this  problem 
is  the  domicile  of  the  decedent. 

The  provision  of  the  Succession  Duty  Act  bearing  upon  this 
•question  was  formerly  to  be  found  in  chapter  24  of  the  Revised 
Statutes  of  Ontario,  1897.  Section  4,  subsec.  1,  with  numerous 
clauses,  is  the  principal  enactment,  with  which  should  be  read  sec. 
2,  defining  the  word  “ property.”  Section  2 provides : — 

“ The  word  ‘ property  9 in  this  Act  includes  real  and  personal 
property  of  every  description,  and  every  estate  or  interest  therein 
•capable  of  being  devised  or  bequeathed  by  will  or  of  passing  on  the 
death  of  the  owner  to  his  heirs  or  personal  representatives.” 

Section  4,  subsec.  1,  provides : — 

“ Save  as  aforesaid”  (referring  to  exceptions  made  by  sec.  3) 
*e  the  following  property  shall  be  subject  to  a succession  duty  as 
hereinafter  provided,  to  be  paid  for  the  use  of  the  Province  over  and 
above  the  fees  payable  under  the  Surrogate  Courts  Act.” 

And  then  follow  the  different  clauses  defining  the  property  to 
be  subjected  to  the  payment  of  duty.  It  is  to  be  noted  that  the 
language  of  this  section  makes  “ property  ” subject  to  the  duty. 
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The  provisions  of  this  statute  received  judicial  interpretation 
in  the  case  of  Attorney -General  of  Ontario  v.  Newman  (1901),  1 
O.L.R.  511  (C.A.)  At  the  top  of  p.  516,  Moss,  J.A.,  stated  that 
the  duty  provided  for  by  the  statute  was  a duty  on  the  collection 
or  distribution  of  an  estate  passing  on  a person’s  death,  and  in  this 
respect  was  on  the  same  footing  as  probate  or  estate  duty.  It  was 
held  that  the  duty  was  payable  only  upon  property  that  could  pro- 
perly be  administered  in  Ontario,  and  also  in  respect  of  certain 
deposit  receipts  which  were  payable  after  notice  at  branches  (in 
Ontario)  of  Canadian  banks  and  which  could  not  be  collected  except 
by  the  personal  representative  in  Ontario,  although  they  were  held 
by  a foreigner  at  the  time  of  his  death  in  a foreign  country. 

The  Succession  Duty  Act  now  in  force  in  Ontario  is  to  be  found 
in  R.S.O.  1914,  ch.  24,  with  various  amendments  which  have  been 
made  thereto.  Certain  of  these  provisions,  which  should  be  referred 
to,  are  as  follows : — 

Section  2,  which  is  the  interpretation  section,  by  clauses  (/) 
and  ( g ) provides  as  follows: — 

“ (/)  ‘ Passing  on  the  death  ’ shall  mean  passing  either  imme- 
diately on  the  death  or  after  an  interval,  either  certainly,  or  con- 
tingently, and  either  originally  or  by  way  of  substitutive  limita- 
tion, whether  the  deceased  was  at  the  time  of  his  death  domiciled 
in  Ontario  or  elsewhere; 

“ (g)  ‘ Property  ’ shall  include  real  and  personal  property  of 
every  description  and  every  estate  and  interest  therein  capable  of 
being  devised  or  bequeathed  by  will  or  of  passing  on  the  death  of 
the  owner  to  his  heirs  or  personal  representatives.” 

Section  3 reads  as  follows : — 

“ Every  past  or  future  disposition  of  property,  by  reason  whereof 
any  person  has  or  shall  become  beneficially  entitled  to  any  property 
or  the  income  thereof  upon  the  death  happening  after  the  1st  day 
of  July,  1892,  whether  the  death  has  heretofore  or  shall  hereafter 
happen,  of  any  person  domiciled  in  Ontario,  either  immediately  or 
after  any  interval,  either  certainly  or  contingently,  and  either  ori- 
ginally or  by  way  of  substitutive  limitation,  and  every  devolution 
by  law  of  any  beneficial  interest  in  property,  or  the  income  thereof,, 
upon  the  death  of  any  person  so  domiciled  to  any  other  person  in 
possession  or  expectancy  shall  be  deemed  to  have  conferred  or  to 
confer  on  the  person  entitled  by  reason  of  any  such  disposition  or 
devolution  a ‘ succession,’  and  the  term  ‘ successor  ’ shall  denote 
the  person  so  entitled.” 

The  first  portion  of  sec.  8 (as  amended  by  4 Geo.  V.  ch.  10„ 
sec.  7)  reads  as  follows: — 
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“ Subject  to  the  exceptions  mentioned  in  sections  6 and  ? there 
shall  be  levied  and  paid  for  the  purpose  of  raising  a revenue  for 
Provincial  purposes  in  respect  of  any  succession,  or  on  property 
passing  on  the  death  according  to  the  dutiable  value  the  following 
duties  over  and  above  the  fees  paid  under  the  Surrogate  Courts 
Act” 

It  will  be  noted  that,  by  the  provisions  of  sec.  3,  the  devolution 
by  law  of  any  beneficial  interest  in  property  or  the  income  thereof 
upon  the  death  of  any  person  domiciled  in  Ontario  is  deemed  to 
have  conferred  or  to  confer  on  the  person  entitled  by  reason  of  such 
disposition  or  devolution  a “ succession.”  Then,  by  the  terms  of 
that  portion  of  sec.  8 quoted,  the  duties  are  to  be  levied  and  paid 
“ in  respect  of  any  succession,  or  on  property  passing  on  the  death,” 
etc. 

The  exceptions  mentioned  in  secs.  6 and  ? do  not  affect  the 
question  here  involved.  As  will  have  been  noticed,  the  language 
of  the  Ontario  statute  of  189?  imposed  a tax  upon  “ property,” 
a tax  held  to  be  in  the  nature  of  an  estate  or  probate  duty;  the 
Act  now  in  force  imposes  the  tax  “ in  respect  of  any  succession,  or 
on  property  passing  ’’  and  in  precise  language  defines  what  shall 
be  deemed  (sec.  3)  “ to  confer  ...  a succession”  within  the 
meaning  of  the  Act. 

In  so  far  at  least  as  the  tax  is  sought  to  be  imposed  in  respect 
of  the  succession,  it  comes  within  the  class  of  impost  known  to  the 
law  as  “ succession  ” or  legacy  ” duty  as  distinct  from  " estate  ” 
or  " probate  ” duty.  As  will  appear  from  a perusal  of  numerous 
decisions  of  the  Courts  both  here  and  in  England,  the  validity  of 
taxation  and  its  application  to  the  property  depend  in  many  cases 
upon  this  very  point.  A careful  reading  and  consideration  of  the 
various  decisions  bearing  upon  the  questions  involved  in  the  case 
at  bar  have  led  me  to  the  conclusion  that  the  plaintiff  is  entitled 
to  succeed  in  this  action;  and  that  the  provisions  of  the  Ontario 
statute  whereby  the  succession  to  the  personal  property  is  rendered 
liable  to  the  succession  duty  are  intra  vires  of  the  Legislature  of 
this  Province.  As  I read  and  interpret  the  various  decisions  bear- 
ing upon  the  subject,  I find  the  law  to  be  that  the  imposition  of  a 
duty  upon  a succession  which  took  place  within  the  Province,  even 
though  with  respect  to  personalty  situated  outside  the  limits  of  the 
Province,  is  intra  vires  the  Provincial  Legislature. 

Numerous  decisions  were  cited  by  counsel,  to  some  of  which  it 
is  necessary  that  I should  refer  in  order  that  the  underlying  prin- 
ciples may  be  deduced  upon  which  legislation  imposing  what  are 
generally  called  death  duties  has  in  some  cases  beeen  held  to  be 
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ultra  vires  and  in  others  intra  vires.  In  some  of  these  decisions 
will  also  be  found,  in  my  opinion,  ample  authority  to  support  my 
decision  that  the  plaintiff  is  entitled  to  collect  the  succession  duty 
for  which  this  action  is  brought. 

One  of  the  leading  cases  relied  on  by  counsel  for  the  defendants 
— a decision  which  has  been  very  frequently  cited  in  the  Courts — 
is  that  of  Cotton  v.  The  King , [1914]  A.C.  176.  This  is  a decision 
of  the  Judicial  Committee  of  the  Privy  Council  upon  the  Quebec 
Succession  Duties  Act  and  the  various  amendments  thereto.  It 
was  held  that  the  taxation  imposed  by  the  Quebec  Succession  Duties 
Act  of  1906  was  not  “ direct  taxation  ” within  the  meaning  of  the 
British  North  America  Act,  1867,  sec.  92,  and  was  therefore  ultra 
vires  the  Legislature  of  the  Province. 

Upon  the  question  as  to  the  meaning  which  should  be  attributed 
to  the  phrase  “ direct  taxation,”  the  Judicial  Committee  in  this 
decision  (see  the  middle  of  p.  193)  stated  that  the  definition  of 
“ direct  taxation  ” given  by  John  Stuart  Mill  has  been  approved  as 
the  definition  proper  to  be  applied  and  that  this  point  was  there- 
after not  open  to  discussion.  The  definition  as  quoted,  in  part,  is : — 

“ A direct  tax  is  one  which  is  demanded  from  the  very  persons 
who  it  is  intended  or  desired  should  pay  it.  Indirect  taxes  are 
those  which  are  demanded  from  one  person  in  the  expectation  and 
intention  that  he  shall  indemnify  himself  at  the  expense  of 
another.” 

At  the  bottom  of  p.  194  and  upper  portion  of  p.  195  appear  the 
reasons  for  the  decision  that  the  tax  in  that  case  was  of  the  nature 
of  indirect  taxation.  Those  reasons  were,  briefly,  that  the  collector 
of  revenue  is  entitled  to  collect  the  whole  of  the  duties  on  the 
estate  from  the  person  who  made  the  declaration,  giving  full  par- 
ticulars of  the  estate,  the  beneficiaries,  etc.,  etc.,  who  may  be — 
and,  as  their  Lordships  stated,  in  most  cases  will  be — the  notary 
before  whom  the  will  is  executed,  “ and  who  must  recover  the 
amount  so  paid  from  the  assets  of  the  estate  or,  more  accurately, 
from  the  persons  interested  therein.”  Their  Lordships  then  pro- 
ceeded to  give  an  illustration  of  the  way  in  which  the  taxation 
would  operate,  giving  an  example  of  movables  such  as  bonds  or 
shares  in  New  York  bequeathed  to  some  person  not  domiciled  in 
Quebec.  They  state  that  in  such  a case  the  legatee  would,  on  duly 
proving  the  execution  of  the  will,  obtain  the  possession  and  owner- 
ship of  such  securities  after  satisfying  the  demands,  if  any,  of  the 
fiscal  laws  of  New  York  relating  thereto;  and  they  asked,  “How, 
then,  would  the  Provincial  Government  obtain  the  payment  of  the 
succession  duty?  It  could  only  be  from  some  one  who  was  not 
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intended  himself  to  bear  the  burden  but  to  be  recouped  by  some 
one  else.  Such  an  impost  appears  to  their  Lordships  plainly  to  lie 
outside  the  definition  of  direct  taxation  accepted  by  this  Board  in 
previous  cases.”  Their  Lordships  therefore  held  that  the  statutory 
provision  was  ultra  vires , and  in  doing  so  referred  very  briefly  to 
certain  other  decisions  of  the  Judicial  Committee,  which,  for 
reasons  given,  were  shewn  not  to  be  pertinent  to  the  question  then 
being  determined.  For  my  present  purpose  it  is  material  to  note 
that  the  statute  imposed  the  duty  on  the  property  outside  the  Pro- 
vince and  not  upon  the  transmission  or  succession  within  the  Pro- 
vince. 

Counsel  for  the  defendants  cited  Blackwood  v.  The  Queen 
(1882),  8 App.  Cas.  82,  as  an  authority  for  his  contention  that  the 
maxim  mobilia  sequuntur  personam  no  longer  has  any  application  to 
cases  involving  succession  duty.  A careful  persusal  of  the  facts 
and  the  decision  in  this  case  will  shew  that  the  Judicial  Committee 
were  of  opinion  that  the  Victorian  statute  in  question  imposed  the 
duty  and  the  obligation  for  payment  thereof  upon  the  executor 
or  personal  representative;  that  the  duty  imposed  by  that  statute 
was  a probate  duty ; and  that  it  was  intended  to  be  applied  only  to 
property  within  the  Colony  of  Victoria.  In  other  words,  the  deci- 
sion was  intended  as  an  interpretation  of  the  particular  statute,  and 
was  not  in  any  sense  an  attack  upon  the  maxim  above  referred  to. 
At  the  bottom  of  p.  90,  Sir  Arthur  Hobhouse  refers  to  the  distinc- 
tion between  probate  or  estate  duties  on  the  one  hand  and  legacy 
or  succession  duties  on  the  other,  stating  that  the  former  is  a levy 
of  the  tax  prior  to  administration  and  that  the  latter  levies  the  tax 
upon  the  property  which  actually  falls  to  the  successors  when  the 
eujoyment  accrues.  Again  at  the  middle  of  p.  93  he  uses  the  fol- 
lowing language : — 

“ It  is  true  that  under  the  English  Legacy  Duty  Acts,  which 
impose  a tax  on  the  succession  at  the  time  when  the  enjoyment  of 
it  takes  place,  it  has  been  held  that  the  intention  of  the  Legislature 
was  to  tax  all  the  property  of  a domiciled  English  testator,  the 
enjoyment  of  which  is  carried  and  regulated  by  his  will.  That  is 
settled  by  the  case  of  In  re  Ewin  (1830),  1 Cr.  & J.  151,  Attorney- 
General  v.  Napier  (1851),  6 Ex.  217,  221,  and  other  well-known 
cases.” 

Asrain  at  p.  97  appears  the  following : — 

“ What  their  Lordships  find  is  that  the  Victorian  Legislature 
have  imposed  a tax  payable  by  an  executor,  as  a condition  precedent 
to  the  issue  and  efficacy  of  the  probate  necessary  for  his  action,  out 
of  the  estate  while  it  is  in  bulk,  and  before  distribution  or  adminis- 
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tration  has  commenced  . . . The  reasons  which  led  English 

Courts  to  confine  Probate  Duty  to  the  property  directly  affected  by 
the  probate,  notwithstanding  the  sweeping  general  words  of  the 
statutes  which  imposed  it,  apply  in  full  force  to  this  case.” 

It  seems  to  me  quite  clear  that  in  this  decision  the  Judicial 
Committee  has  again  marked  the  distinction  between  probate  or 
estate  duty  on  the  one  hand  and  legacy  or  succession  duty  on  the 
other  hand.  There  is  no  suggestion  throughout  the  decision  that 
would  justify  the  contention  that  the  maxim  referred  to  is  not 
applicable  in  cases  of  legacy  or  succession  duty. 

Another  case  cited  by  counsel  for  the  defendants  was  Woodruff 
v . Attorney -General  for  Ontario , [1908]  A.C.  508.  It  is  first  to  be 
noted  that  this  decision  was  upon  the  language  of  the  statute 
R.S.O.  1897,  ch.  24,  and  not  upon  the  statute  now  in  force.  It  is 
also  to  be  noted  that  the  Judicial  Committee  expressly  state  at  the 
bottom  of  p.  513  that  “ the  reasoning  of  this  Board  in  Blackwood 
v.  The  Queen  seems  to  cover  this  case.”  There  are  also  facts 
peculiar  to  the  Woodruff  case  which  affect  its  usefulness  as  a pre- 
cedent. This  aspect  of  the  decision  is  especially  referred  to  at  p. 
196  of  the  decision  of  the  Judicial  Committee  in  the  Cotton  case 
(supra) . In  view  of  other  decisions  referred  to  below  and  the 
special  circumstances  connected  with  the  case,  I do  not  think  the 
Woodruff  decision  affects  my  decision  in  the  present  case. 

Brassard  v.  Smith , [1925]  A.C.  371,  was  also  cited  by  the 
defendants’  counsel  as  affording  some  support  to  their  position. 
That  was  a case  of  the  ownership  by  a testator  domiciled  in  the 
Province  of  Nova  Scotia  of  shares  of  the  capital  stock  of  a chartered 
bank  whose  head  office  was  in  the  Province  of  Quebec,  but  which 
bank  had  a registry  for  registration  and  transfer  of  shares  in  Hali- 
fax, Nova  Scotia.  The  Province  of  Quebec  sought  to  impose  suc- 
cession duty  upon  the  transmission,  claiming  that  the  shares  were 
actually  situate  within  the  Province  of  Quebec.  The  Court  held 
that,  as  the  ownership  of  the  shares  could  be  effectively  dealt  with 
only  in  Nova  Scotia,  where  the  testator  was  domiciled  and  where 
probate  was  granted,  they  were  not  property  situate  in  Quebec,  and 
the  claim  of  that  Province  for  succession  duty  could  not  be  main- 
tained. The  Committee  also  held  that  the  word  “transmission  ” 
is  used  to  express  the  legal  result  which  follows  the  death,  and  not 
to  express  the  actual  steps  necessary  to  invest  the  new  owner.  The 
decision,  as  I apprehend  it,  does  not — save  in  a slight  and  imma- 
terial particular — affect  the  case  at  bar.  It  is  pertinent  to  note, 
however,  that  at  p.  377  the  Committee  state  that  “ they  do  not  sug- 
gest that  questions  could  have  been  raised  such  as  were  raised  in 
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the  case  of  Burland  v.  The  King , lately  before  the  Board.”  A 
reference  to  that  case  is  given  below. 

Another  case  relied  upon  by  the  defendants’  counsel  was  Re 
McLeod  and  City  of  Windsor  (1925),  57  O.L.R.  15.  In  that  case, 
which  dealt  with  certain  provisions  of  the  Assessment  Act  respect- 
ing the  taxation  of  income  in  the  hands  of  trustees,  it  was  held 
that,  the  intention  evidently  being  that  the  trustees  should  recoup 
themselves  from  the  estate  or  cestui  que  trust  in  respect  of  the 
charges  paid,  the  legislation  was  an  attempt  to  impose  an  indirect 
tax  and  was  therefore  ultra  vires  of  the  Legislature.  The  decision 
in  Cotton  v.  The  King  (supra)  and  others  of  a similar  character 
were  cited.  For  the  reasons  given  above  in  dealing  with  Cotton  v. 
The  King , I am  of  opinion  that  the  McLeod  case  does  not  affect 
the  case  at  bar. 

The  cases  about  to  be  referred  to  appear  to  me  fully  to  support 
my  decision  in  the  case  at  bar.  The  first  case  is  one  mentioned  by 
the  Judicial  Committee  (supra),  namely,  Attorney-General  v. 
Napier , which  will  be  found  reported  in  6 Ex.  217.  The  decision 
is  by  Parke,  B.,  and  Alderson,  B.  The  head-note  gives  a satisfac- 
tory statement  of  the  effect  of  the  decision,  part  of  it  being  as 
follows : — 

" The  law  of  the  domicile  of  a testator  or  intestate  decides 
whether  his  personal  property  is  liable  to  legacy  duty. 

“ A British-born  subject,  an  officer  on  service  in  her  Majesty’s 
army  in  India,  died  there  intestate,  leaving  all  his  property  situate 
in  that  country,  with  the  exception  of  a small  sum  of  money  due 
to  him  from  the  War  Office  in  England. 

“Held,  that,  as  the  deceased  was  on  duty  in  India  in  her 
Majesty’s  service,  he  did  not  acquire  a domicile  in  that  country; 
and  that  the  whole  of  his  property,  though  chiefly  situate  abroad, 
was  liable  to  legacy  duty.” 

Baron  Parke,  referring  to  In  re  Ewin,  1 Cr.  '&  J.  151, 
states  that  “ the  true  criterion,  whether  the  parties  were  liable  to 
legacy  duty,  depended  upon  the  fact  whether  the  testator  at  the 
time  of  his  death  was  domiciled  in  England.” 

The  case  of  Lambe  v.  Manuel,  [1903]  A.C.  68,  is  of  assistance 
only  for  the  reason  that  in  the  course  of  the  decision  Lord  Mac- 
naghten,  dealing  with  the  judgment,  emphasises  the  rule  that  cer- 
tain provisions  of  the  Quebec  Succession  Duty  Acts  only  apply  (in 
the  case  of  movables)  to  transmissions  of  property  resulting  from 
the  devolution  on  the  “succession  ” in  the  Province  of  Quebec.  In 
that  case  succession  duty  was  held  not  to  be  collectable  in  Quebec 
because  the  domicile  of  the  deceased  testator  was  in  the  Province 
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of  Ontario,  and  certain  shares  of  bank  stock  in  the  Merchants  Bank 
of  Canada,  whose  head  office  was  in  Montreal,  Quebec,  formed  part 
of  the  “ movables.” 

Winans  v.  Attorney -General,  [1910]  A.C.  27,  a decision  of  the 
House  of  Lords,  contains  some  statements  of  law  which  bear  upon 
the  question  now  before  me  for  solution.  In  that  case  it  was  held 
that  certain  foreign  bonds  and  certificates  payable  to  bearer  and 
passing  by  delivery,  marketable  on  the  London  Stock  Exchange, 
are,  when  physically  situate  in  the  United  Kingdom  at  the  death 
of  the  owner,  liable  to  estate  duty  under  the  Finance  Act,  1894, 
even  though  the  deceased  was  a foreigner  domiciled  abroad.  The 
provisions  of  the  Finance  Act  were  wide  enough  in  their  language 
to  impose  the  tax  upon  the  property  actually  situate  in  England, 
and  the  House  held  that  the  tax  was  properly  imposed  upon  this 
chattel  property  which  was  actually  situate  in  the  United  Kingdom 
at  the  time  of  the  death.  The  difference  between  probate  or  estate 
duties  on  the  one  hand  and  legacy  or  succession  duties  on  the  other 
hand  is  very  clearly  stated  by  their  Lordships. 

Lord  Loreburn,  L.C.,  at  p.  30:  “Legacy  and  succession  duties 
fall  upon  the  benefits  received  by  survivors  on  their  accession  upon 
a death.  Estate  duty  falls  upon  the  property  passing  upon  a death, 
apart  from  its  destination.” 

Again : “ Accordingly  the  principle  broadly  true,  that  domicile 
governs  the  liability  to  legacy  and  succession  duties,  has,  as  to  per- 
sonalty within  the  jurisdiction,  no  concern  with  the  estate  duty  as  it 
had  no  concern  with  the  probate  duties.” 

Lord  Atkinson,  at  pp.  31  and  32 : — 

“ There  does  not  appear,  a priori,  to  be  anything  contrary  to 
the  principles  of  international  law,  or  hurtful  to  the  polity  of 
nations,  in  a State’s  taxing  property  physically  situated  within  its 
borders,  wherever  its  owner  may  have  been  domiciled  at  the  time  of 
his  death.  That  principle  is  not,  however,  acted  upon  in  the  case 
of  legacy  and  succession  duties,  wide  as  is  the  language  of  the 
statutes  imposing  them.  In  these  cases  the  principle  of  mobilia 
sequuntur  personam  is  applied.” 

Again  at  p.  32 : “And  accordingly  legacy  duty  is  not  payable 
on  a legacy  of  personal  property  situated  within  the  realm  left  by 
the  will  of  a testator  domiciled  abroad  . . . while  legacy  duty 

is  payable  on  a legacy  of  personal  property  situated  abroad  left  by 
the  will  of  a person  domiciled  in  this  country:  In  re  Ewin ; Attor- 
ney-General v.  Napier.  It  is  the  same  in  the  case  of  succession 
duty.  ...  In  each  case  the  same  principle  brings  constructively 
the  property  within  or  carries  it  without  the  reach  of  the  taxing 
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statutes  of  this  realm,  according  as  the  domicile  of  its  deceased 
owner  is  without  or  within  the  realm.  A special  reason,  however, 
is  assigned  for  this.  Legacy  and  succession  duties  are  taxes  on 
the  enjoyment  of  and  succession  to  property.” 

His  Lordship  goes  on  to  explain  the  reasons  for  this  rule,  and 
states,  at  the  top  of  p.  33,  that  “ the  principle  of  mobilia  sequuntwr 
'personam  has  been  applied.  In  Thomson  v.  Advocate-General 
(1845),  12  Cl.  & F.  1,  both  the  Lord  Chancellor  and  Lord  Camp- 
bell point  out  that  this  doctrine  has  no  application  to  probate 
duties.” 

Again  at  the  top  of  p.  34:  “ It  would  therefore  appear  that  the 
application  of  the  principle  of  mobilia  sequuntur  personam  in  the 
case  of  legacy  and  succession  duties  is  based  upon  convenience.” 

The  case  of  Bvrland  v.  The  King,  [1922]  1 A.C.  215,  was 
referred  to  by  the  law  lords  in  a case  previously  cited;  and  along 
with  the  Burland  case  is  reported  also  the  case  of  Alleyn  v.  Barthe. 
The  cases  deal  with  the  provisions  of  the  Quebec  Succession  Duty 
Act  only,  and  the  decisions  in  those  two  cases  define  very  clearly 
the  difference  between  estate  or  probate  duty  on  the  one  hand  and 
legacy  or  succession  duty  on  the  other.  A provision  of  the  Quebec 
statute  imposing  duty  in  respect  of  property  outside  of  the  Pro- 
“ vinoe  upon  the  death  of  the  owner  domiciled  out  of  the  Province 
was  held  to  be  ultra  vires  the  Legislature  of  the  Province,  for  the 
reason  that  it  was  not  direct  taxation,  “having  regard  to  the  pro- 
visions for  its  collection;”  and  the  Cotton  case  was  expressly 
referred  to  as  governing  the  decision  upon  that  point. 

On  the  other  hand,  the  provisions  of  the  Quebec  Succession 
Duty  Act  imposing  a duty  upon  “ all  transmissions  within  the 
Province,  owing  to  the  death  of  a person  domiciled  therein,  of 
movable  property  legally  situate  outside  the  Province  at  the  time 
of  such  death,”  were  held  to  be  intra  vires,  being  “ direct  taxation 
within  the  Province.”  At  p.  228,  Lord  Phillimore,  in  delivering 
the  judgment  of  the  Committee,  states,  in  referring  to  the  tax 
upon  transmissions,  “ These  statutes  have  effectively  met  the  diffi- 
culty which  was  pointed  out  in  the  case  of  Cotton  v.  The  King.” 
It  is  further  stated  that  two  conditions  were  satisfied:  (1)  that  the 
transmission  must  be  within  the  Province;  and  (2)  that  it  must 
be  due  to  the  death  of  a person  domiciled  within  the  Province.  His 
Lordship  goes  on  to  state : “ The  first  of  these  conditions  can,  in 
their  Lordships’  opinion,  only  be  satisfied  if  the  person  to  whom 
the  property  is  transmitted  is,  as  the  universal  legatee  in  this  case 
was,  either  domiciled  or  ordinarily  resident  within  the  Province.” 

It  will  be  borne  in  mind  that  the  defendant  Josephine  C.  Baby 
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was  both  domiciled  and  ordinarily  resident  within  the  Province  of 
Ontario  and  that  the  deceased  Raymond  A.  Baby  was  domiciled 
within  this  Province. 

The  distinction  between  estate  and  probate  dnty  on  the  one 
hand  and  legacy  or  succession  duty  on  the  other  is  clearly  drawn 
by  Anglin,  J.  (now  Anglin,  C.J.),  in  Smith  v.  Provincial  Treas- 
urer for  the  Province  of  Nova  Scotia  (1919),  58  Can.  S.C.R.  570, 
at  pp.  588  and  589,  as  the  following  quotation  will  shew.  After 
referring  to  the  language  of  the  Nova  Scotia  statute  and  the  ques- 
tion of  the  physical  situs  of  property,  his  Lordship  goes  on  to  state : 
“ I would  construe  . . . the  words  ‘ all  other  property  subject 
to  succession  duty 9 in  the  opening  paragraph  of  section  6 as 
intended  to  bring  in  personal  property  which,  although  it  has  not 
a physical  situs  in  the  Province,  English  law  would  regard  as 
within  it  for  the  purpose  of  succession  duties.  While,  having 
regard  to  the  constitutional  limitation  on  its  powers  of  taxation, 
I should,  if  it  imposed  probate  or  estate  duties,  hesitate  to  find  in 
the  provisions  of  the  Nova  Scotia  Act  to  which  I have  referred  a 
sufficiently  clear  expression  of  intention  to  subject  to  them  per- 
sonal property  having  a physical  situs  or  an  artificial  situs  in  con- 
templation of  law  outside  of  the  Province,  there  is  certainly  noth- 
ing in  the  Act  calculated  to  prevent  the  maxim  mohilia  sequuntur 
personam  having  the  full  operation  given  to  it  by  English  law  for 
the  purpose  of  succession  duties  in  the  case  of  all  personal  assets  of 
the  domiciled  decedent.”  His  Lordship  then  proceeds  to  discuss 
the  Woodruff  case  {supra)  and  distinguishes  the  decision  in  that 
case,  referring  particularly  to  the  fact  that  the  transmission  of  the 
securities  therein  was  not  by  will  or  upon  an  intestacy  but  by 
instruments  inter  vivos  which  took  effect  under  the  law  of  the 
State  of  New  York. 

When  the  Barthe  v.  Alley n- Sharpies  case  was  before  the 
Supreme  Court  of  Canada  (1920),  60  Can.  S.C.R.  1,  the  distinc- 
tion as  viewed  in  law  between  the  different  kinds  of  death  duties 
was  referred  to  by  the  Chief  Justice  (p.  4),  Duff,  J.  (p.  20),  and 
Anglin,  J.  (pp.  26  and  27). 

The  cases  above  mentioned,  and  many  others,  are  referred  to  by 
Mr.  Quigg  in  his  work,  “ Succession  Duties  in  Canada  ” (1926),  pp. 
12  and  21  et  seq.  At  p.  42  the  learned  author  states  that  it  has 
been  asserted  that  the  mohilia  maxim  cannot  be  invoked  to  bring 
within  the  succession  duty  taxation  personal  property  of  a domi- 
ciled decedent  locally  situate  without  its  boundaries,  the  conten- 
tion which  has  been  put  forward  by  counsel  for  the  defendants  in 
the  case  at  bar.  The  learned  author  appears,  however,  to  have 
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reached  the  conclusion  to  which  I have  been  led  upon  the  authorities 
cited,  and  the  pages  following  p.  42  will  be  found  to  contain  in 
extenso  citations  from  some  of  the  decisions  quoted  above. 

My  conclusion  therefore  is  that  secs.  3 and  8 of  the  Succession 
Duty  Act,  as  above  quoted,  are  intended  to  and  do  impose  a duty 
or  tax  upon  the  “ succession ;”  that  such  duty  or  tax  is  a legacy  or 
succession  duty  as  distinguished  from  an  estate  or  probate  duty; 
that  the  maxim  mobilia  sequuntur  personam  is  properly  applicable ; 
that  the  deceased  testator  having  been  domiciled  in  the  Province 
of  Ontario,  and  his  wife,  the  defendant  Josephine  C.  Baby,  having 
also  been  domiciled  and  ordinarily  resident  within  the  Province  of 
Ontario  at  the  time  of  the  death  of  her  late  husband,  by  force  and 
virtue  of  the  maxim,  the , personal  property,  although  physically 
situated  in  the  city  of  Detroit  and  State  of  Michigan,  had  an  arti- 
ficial or  legal  situs  in  the  Province  of  Ontario ; that  the  succession 
duty  imposed  by  the  statute  extends  to  cover  the  same  by  reason  of 
its  transmission  within  Ontario  and  under  Ontario  law  and  the 
succession  thereto  by  the  defendant  Josephine  C.  Baby  in  Ontario; 
and  that  the  legislation  by  which  this  is  effected  is  intra  vires  the 
Legislature  of  this  Province. 

There  will,  therefore,  be  judgment  in  favour  of  the  plaintiff  for 
the  sum  of  $42,906.70,  together  with  the  costs  of  the  action. 


[IN  BANKRUPTCY.] 

Re  Wright  and  Schwalm. 


Bankruptcy — Claim  of  Crown  for  Income  Tax — Income  War  Tax  Act , 
1917,  secs.  12,  17  (13  & U Geo.  V.  ch.  52,  sec.  7)— Ordinary  Debt 
Due  to  Crown — Bankruptcy  of  Person  Assessed — Disallowance  by 
Trustee  of  Claim  of  Crown — ^ Remedy  against  the  Property  of  the 
Debtor,f — Failure  of  Crown  to  Appeal — Finality  of  Disalloioance — 
Bankruptcy  Act,  secs.  37  ( 1 ),  55,  51  (6),  53  ( 1 ),  61,  86. 

Where  a person  is  assessed  under  the  Income  War  Tax  Act,  1917,  and 
does  not  appeal  against  the  assessment,  the  amount  thereof,  by  vir- 
tue of  secs.  12  and  17  of  the  Act,  as  enacted  by  13  & 14  Geo.  V.  ch.  52, 
sec.  7,  becomes  a debt  due  by  the  person  assessed  to  the  Crown,  but 
is  not  a lien  or  charge  upon  the  debtor’s  property. 

A person  so  assessed  and  not  having  appealed  from  the  assessment  made 
an  authorised  assignment  under  the  Bankruptcy  Act;  and  the  trustee 
in  bankruptcy,  whose  duty  it  was,  under  sec.  53  of  the  Bankruptcy 
Act,  to  examine  all  claims,  rejected  the  claim  of  the  Crown  for 
income  tax  and  notified  the  Crown  of  its  rejection.  The  Crown  did 
not  appeal  from  the  disallowance: — 

Held,  that  the  Crown  is  boun^d  by  sec.  53  and  other  relevant  provisions 
of  the  Act;  and,  the  trustee’s  disallowance  being  (by  sec.  53)  final 
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and  conclusive  in  the  absence  of  an  appeal,  the  claim  of  the  Crown 
was  barred. 

The  claim  of  the  Crown  to  rank  upon  a bankrupt  estate  is  the  seeking 
of  a “remedy  against  the  property  of  a debtor”  (sec.  86);  and  the 
Crown  is,  by  virtue  of  that  section,  bound  by  every  section  of  the  Act, 
except  as  to  claims  specifically  preserved  by  secs.  51  (6)  and  61. 

Re  F.  E.  West  & Co.  (1921),  50  O.L.R.  631,  2 C.B.R.  3,  followed. 


An  appeal  by  the  Crown  from  an  order  of  the  Registrar,  made 
on  the  4th  May,  1926,  on  a motion  by  the  trustee  in  bankruptcy 
of  the  estate  of  P.  J.  Wright  and  William  H.  Schwalm,  trading  as 
“ Wardfold  Manufacturing  Company,”  for  directions. 

May  18.  The  appeal  was  heard  by  Fisher,  J. 

R.  Forsyth,  for  the  Crown. 

G.  M.  Jarvis,  for  the  trustee. 

May  25.  Fisher,  J. : — In  June,  1925,  the  debtor  was  assessed 
under  the  Income  War  Tax  Act,  1917,  7 & 8 Geo.  V.  ch.  28,  and  did 
not  appeal  against  the  assessment.  Under  secs.  12  and  17  of  the 
Act  of  1917,  as  enacted  by  the  amending  Act  of  1923,  13  & 14  Geo. 
V.  ch.  52,  sec.  7,  if  no  appeal  is  entered  against  the  assessment,  the 
assessment  becomes  a debt  due  by  the  party  assessed  to  the  Crown. 
The  Act  under  which  the  assessment  was  made  in  this  case  does  not 
declare  that  the  taxes  due  are  to  form  a lien  or  charge  on  the 
debtor’s  property,  and  it  would  therefore  appear  that  any  sum  due 
is  a mere  debt  to  the  Crown  for  income  tax. 

According  to  the  notice  of  the  Commissioner  of  Taxation,  the 
amount  due  for  taxes  is  $91.07,  and  that  sum  was  due  and  payable 
on  the  20th  July,  1925. 

The  debtor  made  an  authorised  assignment  to  Osier  Wade  on 
the  25th  February,  1926.  The  trustee  examined  the  Crown’s  claim, 
as  he  is  bound  to  examine  all  claims  under  sec.  53  of  the  Bank- 
ruptcy Act,  and  rejected  it  on  the  merits. 

The  Crown  was  duly  notified  of  the  disallowance  by  the  trustee, 
and  his  reasons  thetefor  are  fully  set  out  in  the  notice. 

Section  53(1)  of  the  Bankruptcy  Act  provides:  “ Such  disallow- 
ance shall  be  final  and  conclusive  unless  within  30  days  after  the 
service  or  mailing  of  the  said  notice  or  such  further  time  as  the 
court  may  on  application  made  within  the  same  30  days  allow,  the 
claimant  appeals  to  the  court  in  accordance  with  General  Rules 
from  the  trustee’s  decision.” 

The  Crown  refused  either  to  file  any  further  proof  of  its  claim 
or  to  appeal  from  the  trustee’s  disallowance,  and  notified  the  trustee 
that  if  he  distributed  the  estate  without  procuring  a clearance  cer- 
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tificate,  as  provided  by  subsec.  10  of  sec.  7 of  the  Income  Tax  Act, 
1917,  as  added  by  the  amending  Act  of  1920,  10  & 11  Geo.  Y.  ch. 
49,  sec.  10,  he  would  be  held  personally  liable  for  payment  of  the 
taxes. 

The  trustee  then  applied  to  the  Registrar  for  directions  under 
sec.  18  (d)  of  the  Bankruptcy  Act.  The  order  made  by  the  Regis- 
trar on  the  4th  May,  1926,  declared  that  the  claim  of  the  Crown 
was  barred  because  of  its  failure  to  appeal  from  the  trustee’s  dis- 
allowance as  provided  by  sec.  53,  supra. 

From  this  order  the  Crown  appeals,  and  claims  complete 
immunity  from  the  provisions  of  the  Bankruptcy  Act.  As  it  is  not 
for  the  court  on  a trustee’s  motion  for  directions  to  inquire  into 
the  validity  of  a claim,  the  sole  question  for  determination  is : Is 
the  Crown  bound  by  sec.  53  and  the  other  relevant  sections  of  the 
Bankruptcy  Act  ? If  so,  and  as  sec.  53  makes  it  quite  clear  that  the 
trustee’s  disallowance  “ shall  be  final  and  conclusive”  unless 
appealed  against,  the  order  of  the  Registrar  must  be  upheld. 

Section  37(1)  provides  that  only  creditors  who  have  proved 
their  claims  are  entitled  to  dividends,  and  sec.  45  provides  the 
manner  in  which  a debt  is  to  be  proved. 

I am  of  opinion  that,  under  sec.  45,  it  is  imperative  that  all 
creditors,  including  the  Crown,  before  they  are  entitled  to  enforce 
payment  of  a debt  owing  to  them,  shall  file  proof  of  claim  with  the 
trustee.  The  trustee,  in  whom  the  estate  is  vested  under  the  Bank- 
ruptcy Act,  has  no  right  to  pay  a dividend  except  to  those  creditors 
who  have  proved  their  debts  in  the  bankruptcy  proceedings,  and  in 
the  case  of  a debt  due  to  the  Crown  it  makes  no  difference  in  what 
right  the  Crown’s  claim  arises. 

The  meaning  to  be  attached  to  sec.  86  of  the  Bankruptcy  Act 
is  that  it  binds  the  Crown  in  regard  to  priorities  and  places  it  in 
the  same  category  as  ordinary  creditors,  and  it  must  rank  pari  passu 
with  them,  saving  and  excepting  the  reservations  mentioned  in  sec. 
61  and  sec.  51(6)  of  the  Act.  The  latter  is  not  specifically  con- 
fined to  debts  due  to  the  Crown,  but  extends  to  all  “ taxes,  rates  or 
assessments  . . . payable  by  or  levied  or  imposed  upon  the 

debtor  or  upon  any  property  of  the  debtor  under  any  law  of  the 
Dominion,  or  of  the  Province.”  But  the  trustee  in  this  case  has  in 
fact  found  that  the  Crown  has  no  claim ; and,  in  the  absence  of  any 
appeal  by  the  Crown,  the  court  cannot  inquire  into  the  merits  of  the 
claim. 

In  Re  F.  E.  West  & Co.  (1921),  50  O.L.R.  631,  2 C.B.R.  3, 
Orde,  J.,  decided  that  the  prerogative  rights  possessed  by  the 
Crown  for  the  recovery  of  Crown  debts,  whether  in  the  nature  of 
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taxes  or  otherwise,  were  taken  away  by  sec.  86,  except  in  so  far  as 
they  are  preserved  under  sec.  51(6).  Section  86  reads: — 

“ Save  as  provided  in  this  Act,  the  provisions  of  this  Act  relat- 
ing to  the  remedies  against  the  property  of  a debtor,  the  priorities 
of  debts,  the  effect  of  a composition  or  scheme  of  arrangement,  and 
the  effect  of  a discharge,  shall  bind  the  Crown.” 

The  Crown,  under  this  section,  is  placed  in  the  same  position  as 
an  ordinary  creditor  in  regard  to  the  following  matters:  (a)  as  to 
its  remedy  against  the  property  of  the  debtor;  (b)  as  to  its  priority; 
(c)  as  to  the  effect  of  a composition  or  scheme  of  arrangement; 
and  (d)  as  to  the  effect  of  a discharge. 

Counsel  for  the  Crown  contends  that  “ remedies  against  the 
property  of  a debtor”  mean  only  such  things'  as  garnishments, 
attachments,  executions,  etc.,  as  set  out  in  sec.  11(1),  and  that 
notice  of  disallowance  is  not  a remedy  against  the  property  of  the 
debtor.  But  it  is  clear  that  in  order  to  obtain  a remedy  against 
the  property  of  a debtor  the  Crown  is  in  the  same  position  as  other 
creditors  and  must  first  prove  its  claim,  and  the  same  must  be 
allowed  by  the  trustee  before  it  can  rank  on  the  estate  of  the  debtor 
as  a creditor.  I think  there  can  be  little  doubt  that  the  Parliament 
of  Canada,  having  exclusive  jurisdiction  to  pass  the  Bankruptcy 
Act,  had  also  the  right  to  regulate  the  procedure  under  which  the 
Crown,  or  any  creditor,  is  entitled  to  collect  a debt  against  the 
insolvent  debtor’s  property  in  the  hands  of  the  trustee,  and  a trustee 
who  acts  for  all  creditors  is  entitled  to  have  all  debts  against  the 
debtor’s  estate  investigated  and  if  necessary  litigated  . before  he 
can  be  called  upon  to  pay  the  claimant,  otherwise  it  would  be  diffb 
cult  for  him  properly  to  administer  any  insolvent  estate. 

I am  of  opinion  that  the  right  of  the  Crown  to  rank  against  an 
insolvent  debtor’s  estate  is  in  fact  the  seeking  of  a “ remedy  against 
the  property  of  a debtor  ” referred  to  in  sec.  86  of  the  Bankruptcy 
Act,  and  that  the  Crown  is  by  see.  86  bound  by  every  section  of  the 
Bankruptcy  Act,  except  as  to  those  claims  specifically  preserved  by 
sec.  51(6)  and  sec.  61. 

I am  of  opinion  that  the  threat  of  the  Crown  to  hold  the  trustee 
personally  liable  if  he  distributes  the  estate  without  obtaining  a 
clearance  certificate  under  the  statute,  supra,  is  a mere  brutnm 
fulmen,  which  the  trustee  may  safely  disregard,  because  it  has  been 
in  effect  adjudicated  by  the  disallowance  of  the  Crown’s  claim  by 
the  trustee;  that  it  has  no  claim  which  he  is  bound  to  regard;  and 
that  adjudication  is  final  and  conclusive  and  binding  on  the  Crown 
in  the  absence  of  any  appeal  therefrom. 

I have  come  to  the  conclusion  that  if  any  creditor,  including  the 
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Crown,  after  having  been  duly  notified  by  the  trustee  of  the  dis- 
allowance of  a claim  filed  by  that  creditor,  neglects  or  refuses  to 
appeal  against  the  trustee’s  disallowance  under  sec.  53,  or  neglects 
or  refuses  to  file  and  prove  his  claim  with  the  trustee,  there  is  no 
right  in  that  creditor  to  rank  on  the  debtor’s  estate  for  a dividend. 

The  appeal  will  therefore  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  McKittrick  Properties  Ltd. 

Ontario  Railway  and  Municipal  Board — Order  Annexing  Lands  to  City 
— Municipal  Act,  1913,  3 & 4 Geo.  V.  ch.  43,  sec.  21 — Power  to  Amend 
Order — 8 Geo.  V.  ch.  63,  sec.  1 ( 4 ) — General  Powers  of  Board — 
R.S.O.  1914,  ch.  192,  sec.  21  (I)  (8  Geo.  V.  ch.  32,  sec.  1 ) — Jurisdic- 
tion— Consent. 

The  Ontario  Railway  and  Municipal  Board  has  power,  under  sec.  1(4) 
of  a special  Act  of  the  Ontario  Legislature,  passed  in  1918,  8 Geo.  V. 
ch.  63,  to  amend  an  order  of  its  own  annexing  portions  of  neighbour- 
ing townships  to  a city. 

Township  of  Sandwich  East  v.  Union  Natural  Gas  Co.  (1924-5),  56 
O.L.R.  399,  57  O L R.  656,  and  the  proviso  added  by  8 Geo.  V.ch.32, 
sec.  1,  to  sec.  21(1)  of  the  Municipal  Act,  R S.O.  1914,  ch.  192,  referred 
to. 

If  the  Board  had  not  jurisdiction,  consent  could  not  give  it. 

Appeal  by  the  company  (by  leave)  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board  dismissing  the  appellant  company’s 
motion  for  an  amendment  of  an  order  of  the  Board  annexing  lands 
of  the  company  in  the  townships  of  Barton  and  Ancaster  to  the 
city  of  Hamilton.  The  Board  held  that  it  had  no  jurisdiction  to 
amend  the  order. 

May  11.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

A.  W.  Anglin , K.C.,  for  the  appellant  company,  argued  that 
under  the  plain  terms  of  sec.  1,  subsec.  4,  of  an  Act  passed  in 
1918,  8 Geo.  V.  ch.  63  (Ont.),  the  Board  had  full  power  to  amend 
the  order  as  sought.  In  fact  the  Board  had  unlimited  jurisdiction 
to  make  such  amendments  and  alterations  as  they  thought  proper. 
The  object  of  the  legislation  was  to  avoid  the  necessity  of  going  to 
the  Legislature  for  amendments.  As  to  the  general  powers  of  the 
Board,  see  Township  of  Sandwich  East  v.  Union  Natural  Gas  Co. 
(1924-5),  56  O.L.R.  399,  57  O.L.R.  656. 
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R.  S.  Robertson , K.C.,  for  the  Municipal  Corporation  of  the 
City  of  Hamilton,  respondents,  contended  that  subsec.  4 should  not 
be  Tead  literally,  but  should  be  considered  with  other  portions  of 
the  Act,  and  also  in  connexion  with  the  general  powers  of  the  Board 
in  such  cases,  and  submitted  that  in  the  result  the  jurisdiction  of 
the  Board  should  be  confined  to  giving  or  refusing  its  approval  to 
any  variations  that  might  be  agreed  upon  between  the  appellant 
company  and  the  municipality. 


May  28.  The  judgment  of  the  Court  was  read  by  Riddell, 
J.A. : — Under  and  by  virtue  of  the  Municipal  Act,  1913,  3 & 4 
Geo.  V.  ch.  43,  sec.  21  (Ont.),  the  Municipal  Board  made  an  order 
on  the  26th  January,  1914,  annexing  certain  lands,  including  some 
lands  of  the  appellant,  to  the  city  of  Hamilton — differences  having 
arisen,  legislation  was  sought,  whereupon  the  Act  (1918)  8 Geo.  Y. 
ch.  63  (Ont.)  was  passed  amending  the  order — in  December,  1925, 
the  appellant  company  applied  to  the  Board  to  amend  the  order  of 
the  26th  January,  1914,  as  amended  by  the  Act  of  1918.  Upon 
objection  taken  by  the  City  of  Hamilton,  the  Board  considered  that 
they  had  no  jurisdiction  in  the  premises.  The  appellant  on  the  23rd 
February,  1926,  obtained  leave  to  appeal,  and  the  appeal  has  been 
fully  and  carefully  argued. 

The  power  to  amend  the  order,  it  is  contended  by  the  appellant, 
is  given  by  sec.  1(4)  of  the  Act  of  1918,  which  reads  thus: — 

“ The  said  order  of  the  26th  January,  1914,  may  at  any  time 
or  times  be  amended  in  any  respect  by  a further  order  or  orders  of 
the  said  Board,  and  all  matters  in  dispute  between  the  parties  to 
the  above  mentioned  agreements  shall  be  determined  by  the  said 
Board  whose  decision  shall  be  final  and  conclusive.” 

An  examination  of  the  statute  will  shew  that  sec.  1 covers  a 
number  of  matters  relative  to  the  order.  The  logical  sequence  is : 
A — (2)  (b),  ( c ),  ( d ),  (e),  the  order  is  amended,  and — B — as 
amended  declared  valid — but  C may  “ be  amended  in  any  respect 
by  a further  order  or  orders  of  the  Board.” 

I can  find  nothing  in  the  language  to  limit  its  generality — it 
seems  to  me  to  have  been  intended  to  avoid  the  necessity  for  the 
parties  to  come  to  the  Legislature  for  special  relief  if  it  were  found 
that  any  of  the  terms  of  the  order  from  unforeseen  or  other  causes 
should  be  found  objectionable.  We  must  apply  the  modern  canon 
of  interpretation  to  this  as  to  every  other  statute — the  Legislature 
is  presumed  to  know  its  own  intention,  to  know  the  meaning  of  the 
words  employed,  and  to  use  language  which  accurately  expresses 
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that  intention.  There  is  no  obvious  inconsistency  or  absurdity  here 
to  induce  the  Court  to  apply  any  .other  rule. 

As  to  the  powers  of  such  an  agency  as  the  Board,  the  case  of 
Township  of  Sandwich  East  v.  Union  Natural  Gas  Co.,  56  O.L.R. 
399,  57  O.L.R.  656,  is  conclusive.  It  does  not  seem  to  me  that  any 
good  end  will  be  served  by  discussing  the  powers  of  the  Board  in 
general  before  and  after  (1918)  8 Geo.  V.  ch.  32,  sec.  1 (Ont.), 
which  amends  subsec.  1 of  sec.  21  of  the  Municipal  Act  by  adding 
a proviso  “ that  should  the  terms  and  conditions  agreed  upon  not 
meet  with  the  approval  of  the  Board,  the  petitioners  or  the  city  or 
town  may  withdraw  from  the  proposed  annexation.” 

We  are  not  to  be  considered  as  assenting  to  the  proposition 
advanced  by  the  Vice-Chairman  of  the  Board  that,  while  the  Board 
might  not  have  jurisdiction  without  consent,  it  would  have  with 
consent. 

This  is  a dangerous  doctrine,  and  it  cannot  be  made  too  clear 
that  consent  does  not  give  jurisdiction  unless  the  statute  says  so — 
the  Board  either  has  or  it  has  not  jurisdiction,  and  consent  has 
nothing  to  do  with  the  question. 

The  appeal  should  be  allowed  with  costs,  including  costs  of 
obtaining  leave. 

(I  am  informed  that  the  Vice-Chairman  did  not  intend  to  hold 
that  consent  would  give  jurisdiction.) 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Rex  v.  Crew. 

Criminal  Law — Mortgaging  Land  with  Intent  to  Defraud  Creditors — 
Criminal  Code,  sec.  1/17 — “Defraud ” — Preference  of  one  Creditor 
over  another — Deferring  Judgment  to  Enable  Settlement  to  be 
Made — Impropriety. 

Section  417  of  the  Criminal  Code  makes  every  one  guilty  of  a crime  who 
“with  intent  to  defraud  his  creditors,  or  any  of  them,  makes  any 
. . . gift,  conveyance  ...  or  delivery  of  his  property:” — 

Held,  upon  appeal  from  a conviction  by  a County  Court  Judge  under 
this  section,  that  the  intent  and  not  the  effect  is  to  be  looked  at; 
and,  where  the  effect  of  a mortgage  or  conveyance  by  the  accused 
is  merely  to  prefer  one  creditor  over  another,  the  intent  to  prefer  not 
being  an  intent  to  defraud,  there  is  no  offence. 

Review  of  the  authorities. 

The  course  followed  by  the  convicting  Judge  at  the  close  of  the  trial  in 
deferring  judgment  in  order  to  give  the  parties  an  opportunity  “to 
get  together,”  which  made  the  prosecution  look  like  a proceeding  to 
recover  a civil  debt,  disapproved. 
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An  appeal  by  the  defendant  from  his  conviction  by  the  Judge 
of  the  County  Court  of  the  County  of  York,  sitting  in  the 
County  Court  Judge’s  Criminal  Court,  for  unlawfully  giving,  con- 
veying, removing,  concealing,  or  disposing  of  his  property,  with 
intent  to  defraud  his  creditors,  contrary  to  sec.  417(a)  (i)  and  (ii) 
of  the  Criminal  Code. 

May  12.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

Norman  S.  Macdonnell,  for  the  appellant,  argued  that  the  mak- 
h i'  and  registration  of  the  mortgage  in  question  did  not  affect  the 
rights  of  Allan  M.  Blueman  (an  execution  creditor  of  the  appel- 
lant) in  any  way  whatever.  Either  William  Crew  (the  appellant’s 
brother)  obtained  an  equitable  right  in  1921,  and  Blueman’s  execu- 
tion was  subject  to  it,  quite  apart  from  the  registration  of  any 
instrument,  or  he  obtained  nothing  at  all  until  November,  1924. 
Therefore  neither  the  making  nor  the  registration  of  this  convey- 
ance could  defraud  Blueman.  And  there  could  not  be  an  intent 
to  defraud  in  the  making  of  a conveyance  which  could  not  defraud. 

F.  P.  Brennan , for  the  Crown',  contended  that,  in  the  absence 
of  reasons  for  judgment,  it  must  be  assumed  that  the  learned 
County  Court  Judge  found  in  the  evidence  before  him  all  the  facts 
necessary  to  constitute  the  offence.  The  gist  of  the  offence  was  the 
intend  to  defraud  the  creditor;  the  offence  was  complete  even  if 
this  was  not  effected  by  the  mortgage  executed ; and  the  preferring 
of  a creditor  in  the  circumstances  of  this  case  was  a defrauding  of 
a creditor  within  the  meaning  of  sec.  417  of  the  Criminal  Code. 

May  28.  The  judgment  of  the  Court  was  (by  direction  of  the- 
Chief  Justice)  read  by  Riddell,  J.A. : — The  facts  of  the  case  are 
plain  and  few.  The  defendant  borrowed  $400  from  his  brother 
in  June,  1921,  to  pay  off  a balance  on  land  he  had  agreed  to  buy,, 
and  later  on  owed  him  another  $100  for  a car.  The  defendant 
promised  to  give  the  brother  a mortgage,  and  in  September,  1923, 
had  a mortgage  drawn  up  for  $500  in  order  to  secure  him  as  he- 
had  promised.  For  some  reason  the  mortgage  was  not  executed.. 
In  the  spring  of  1924  the  defendant  borrowed  $400  from  Allan  M. 
Blueman.  This  debt  was  not  paid  when  due;  in  July,  1924,  Blue- 
man sued,  got  judgment,  and  issued  execution. 

Blueman  lodged  his  execution  with  the  Master  of  Titles  on  the 
6th  October,  1924. 

Blueman  proceeded  to  examine  the  defendant  as  a judgment 
debtor  in  November,  1924,  and  he  thereupon  executed  the  mortgage- 
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to  his  brother  William  Crew  for  $500.  This  mortgage  was  executed 
on  the  7th  or  11th  November,  1924,  and  was  registered  in  the  Land 
Titles  office  on  the  12th  November,  1924. 

The  defendant  was  prosecuted  under  sec.  417  of  the  Code  and 
tried  before  his  Honour  the  Judge  of  the  County  Court  of  the 
County  of  York  on  the  charge  “ that  he,  in  the  year  1924,  at  the 
city  of  Toronto,  in  the  said  county,  unlawfully,  with  the  intent  to 
defraud  his  creditors  or  any  of  them,  made  or  caused  to  be  made  a 
gift,  conveyance,  assignment,  sale,  transfer,  or  delivery  of  his 
property  contrary  to  the  Criminal  Code,  section  417(a)  (i),  and 
further  that  the  said  Thomas  G.  Crew,  at  the  time  and  place  afore- 
said, with  intent  to  defraud  his  creditors  or.  any  of  them,  removed, 
concealed,  or  disposed  of  his  property  contrary  to  the  Criminal 
Code,  section  417(a)  (ii).” 

At  the  close  of  the  evidence,  after  argument,  his  Honour  said 
“ I will  reserve  it  and  give  them  an  opportunity  of  getting 
together.  I will  let  it  stand  for  a week.  I think  they  ought  to 
settle  this.” 

At  the  end  of  the  week  his  Honour  said : — 

“ I am  going  to  find  him  guilty.  I will  let  it  stand  a week  on 
his  old  bail  to  get  the  matter  cleared  up.  It  all  depends  on  him- 
self and  his  family  now.” 

The  defendant  appeals. 

The  statute  makes  every  one  guilty  of  a crime  who  “ with  intent 
to  defraud  his  creditors,  or  any  of  them,  makes  . . . any  gift, 

conveyance  ...  or  delivery  of  his  property.” 

I am  content  to  consider  that  the  mortgage  in  the  present  case 
is  a “ conveyance  ” within  the  meaning  of  the  Act;  and  that,  while 
the  effect  of  the  conveyance  may  be  nil,  it  is  the  intent,  not  the  effect, 
that  is  to  be  looked  at.  One  may  be  guilty  under  this  section 
although  his  action  turns  out  to  be  wholly  ineffective.  There  is  no 
need  to  quote  or  consider  such  cases  as  Ex  p.  Mercer  (1886),  17 
Q.B.D.  290,  for  the  difference  between  effect  and  intent.  The  whole 
transaction  is  quite  plainly  an  attempt  to  give  the  brother  a prefer- 
ence over  Blueman — and,  if  the  intent  to  prefer  one  creditor  be 
within  the  statute,  the  conviction  should  stand. 

But  I have  no  doubt  that  the  statute  does  not  prohibit  the  prefer- 
ence of  one  creditor  before  another  or  others.  The  statute  of  1570, 
13  Eliz.  ch.  5,  against  “ conveyances  . . . devised  ...  of 

malice,  fraud  ...  or  guile  to  the  . . . intent  to  delay,  hinder 
or  defraud  creditors  and  others  of  their  just  . . . debts  . . .,” 
is  of  course  the  original  of  most  of  the  legislation  on  this  subject. 


App.  'Div. 

1926. 

Rex 

v. 

Crew. 

Riddell, 

J.A. 


204 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1926. 


Rex 

v. 

Crew. 

Riddell, 

J.A. 


[VOL. 


That  has  been  held  not  to  prohibit  or  render  void  a preference — 
as  stated  by  Jessel,  M.R.,  in  Middleton  v.  Pollock  (1875),  2 Ch.  I). 
104,  at  pp.  108,  109,  “ the  meaning  of  the  statute  is  that  the  debtor 
must  not  retain  a benefit  for  himself.  It  has  no  regard  whatever 
to  the  question  of  preference  or  priority  amongst  the  creditors  of 
the  debtor.”  Alton  v.  Harrison  (1869),  L.R.  4 Ch.  622,  and  Ex  p. 
Games  (1879),  12  Ch.  D.  314,  are  to  the  same  effect. 

As  is  said  in  McMaster  v.  Clare  (1859),  7 Gr.  550,  at  p.  558 : — 

“ Now  it  has  always  been  held  that  it  is  competent  to  a debtor, 
according  to  the  law  of  this  country,  apart  from  the  bankrupt  and 
insolvent  Acts,  to  prefer  one  creditor  to  another.  There  is  nothing 
in  the  statute  of  Elizabeth  which  prohibits  that.  Now  when  a 
debtor  in  insolvent  circumstances  sells  his  property,  or  a portion  of 
his  property,  to  one  of  his  creditors,  in  payment  of  a pre-existent 
debt,  the  necessary  consequence  of  such  a transfer  is  to  defeat  and 
delay  his  other  creditors.  And  the  parties  must  be  held  to  have 
intended  that  which  was  the  necessary  and  obvious  consequence  of 
their  acts ; but  to  hold  such  a transfer  void  upon  that  ground,  would 
be  to  hold  that  a debtor  is  prohibited  by  the  statute  of  Elizabeth 
from  preferring  one  creditor  to  another,  which  would  be  contrary 
to  the  settled  rule  of  law.” 

See  also  per  Boyd,  C.,  in  Gurofski  v.  Harris  (1896),  27  O.R. 
201,  at  p.  205;  Mulcahy  v.  Archibald  (1898),  28  Can.  S.C.R.  523. 
Wood  v.  Dixie  (1845),  7 Q.B.  892,  is  almost  precisely  the  present 
case — “ there  is  no  rule  of  law  which  prevents  a man  from  pre- 
ferring one  bond  fide  creditor  to  another:”  per  Gibbs,  C.J.,  in 
Benton  v.  Thornhill  (1816),  7 Taunt.  149,  at  p.  152. 

The  Code  is  not  a Bankruptcy  statute,  and  the  meaning  of 
“ defraud  ” should  not  be  extended. 

I am  of  opinion  that  the  conviction  cannot  stand. 

While  wholly  confident  of  the  rectitude  and  sincere  desire  to 
do  justice  of  the  learned  County  Court  Judge,  we  should,  I think, 
express  our  disapproval  of  the  course  followed  at  the  close  of  the 
trial — it  makes  the  prosecution  look  like  a proceeding  to  recover  a 
civil  debt,  which  of  course  is  an  abuse  of  the  process  of  the  Courts. 

I have  not  thought  it  necessary  to  discuss  the  Nova  Scotia  case 
of  Regina  v.  Shaw  ( 1 895") , 31  N.S.R.  534,  decided  on  different 
facts. 


Appeal  allowed. 
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[WRIGHT,  J.] 


Consolidated  Wafer  Co.  Ltd.  y.  International  Cone  Co.  Ltd. 


Patent  for  Inventor — Infringement — Damages — Basis  of  Allowance — 
Compensation  for  Wrong  Done — Amount  Paid  elsewhere  for 
Royalties — Difference  in  Circumstances — Evidence. 

By  a judgment  of  the  Court  the  defendant  company  was  restrained 
from  manufacturing,  using,  or  selling  to  others  for  use,  automatic 
pastry-making  machines  manufactured  according  to  or  in  the  manner 
described  by  letters  patent  issued  to  , the  plaintiff  company,  and  a 
reference  was  directed  to  an  Assistant  Master  to  ascertain  the  dam- 
ages sustained  by  the  plaintiff  company  by  reason  of  the  defendant 
company’s  unauthorised  use  of  a cone-making  machine  which  in- 
fringed the  plaintiff  company’s  patent.  The  Assistant  Master  allowed 
damages  to  the  plaintiff  company  upon  the  basis  of  a royalty  com- 
puted on  the  number  of  cones  manufactured  by  the  machine  and 
sold  by  the  defendant  company:  — 

Held,  on  appeal  from  the  report,  that  in  cases  of  infringement, 
damages  are  not  to  be  assessed  solely  on  the  basis  of  royalty 
or  license  unless  there  is  evidence  that  in  similar  circumstances 
certain  defined  prices  have  been  charged  and  paid:  it  is  proper  to 
consider  what  was  charged  and  paid  in  other  circumstances  as 
one  of  the  factors  in  assessing  the  damages,  but  it  is  improper  to 
treat  it  as  the  sole  determing  factor. 

The  general  principle  of  assessment  of  these  damages  is  that  of  com- 
pensation to  the  plaintiff  for  the  wrong  done  or  restoration  of  the 
plaintiff  to  the  position  which  he  would  have  occupied  if  the  defend- 
and  had  not  invaded  the  plaintiff’s  rights. 

Evidence  as  to  royalties  paid  in  the  United  States  should  be  com- 
petent, admissible,  and  satisfactory. 

Review  of  recent  English  authorities. 


An  appeal  by  the  defendant  company  from  the  report  of  Assist- 
ant Master  Drew,  dated  the  27th  March,  1926. 

May  26.  The  appeal  was  heard  by  Wright,  J.,  in  the  Weekly 
Court,  Toronto. 

Christopher  C . Robinson , K.C.,  for  the  defendant  company. 

J.  M.  Macintosh , for  the  plaintiff  company,  respondent. 


June  2.  Wright,  J. : — By  a judgment  of  the  Chief  Justice 
of  the  Common  Pleas,  dated  the  23rd  September,  1925,  made  upon 
the  consent  of  the  parties,  the  defendant  was  restrained  from  manu- 
facturing, using,  or  selling  to  others  for  use,  automatic  pastry- 
making machines  manufactured  according  to  or  in  the  manner 
descried  by  letters  patent  issued  to  the  plaintiff  on  the  21st  Janu- 
ary, 1913.  By  this  judgment  it  was  referred  to  the  Master  of  this 
Court  to  inquire  as  to  the  damages  sustained  by  the  plaintiff  by 
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reason  of  the  infringement  of  the  said  letters  patent  by  the  defend- 
ant. 

The  patent  referred  to  covered  certain  machines  for  the  manu- 
facture of  pastry  and  particularly  ice-cream  cones.  It  appeared 
that  the  defendant  company  was  using  a machine  in  its  business  of 
manufacturing  ice-cream  cones  which  was  an  infringement  upon 
the  plaintiff’s  patent,  and  the  reference  to  the  Master  was  to  ascer- 
tain the  damages  which  the  plaintiff  company  had  sustained  by 
reason  of  the  unauthorised  use  of  this  machine  by  the  defendant 
company. 

The  Master  allowed  damages  to  the  plaintiff  upon  the  basis  of 
a royalty  computed  on  the  number  of  cones  sold  by  the  defendant 
which  were  manufactured  by  the  machine  in  question,  as,  in  his 
opinion,  the  fairest  and  most  accurate  manner  of  computing  dam- 
ages, and  on  this  basis  he  assessed  the  plaintiff’s  damages  at  the 
sum  of  $2,403.18.  From  this  report  the  defendant  now  appeals 
upon  the  following  grounds : — 

1.  That  there  was  not  sufficient  evidence  before  the  said  Assist- 
ant Master  upon  which  he  could  validly  find  that  the  plaintiff  had 
suffered  damages  to  the  amount  set  forth  in  his  report. 

2.  That  in  any  event  the  Assistant  Master  in  assessing  such 
damages  assessed  the  same  on  a wrong  principle. 

The  evidence  upon  which  the  Assistant  Master  acted  in  fixing 
the  amount  of  royalty  chargeable  against  the  defendant  was  given 
by  Jacob  J.  Dubie,  the  president  and  general  manager  of  the  plain- 
tiff company.  This  witness  gave  evidence  that  the  plaintiff  com- 
pany had  not  issued  any  licenses  in  Canada  under  the  patent  in 
question,  but  that  there  were  quite  a number  of  licenses  granted 
in  the  United  States.  In  his  examination  in  chief  he  stated  that 
the  royalties  charged  under  these  licenses  were  about  45  cents  per 
thousand  on  the  cones  sold,  but  on  cross-examination  he  stated  that 
he  got  his  information  from  Mr.  McLaren,  of  the  McLaren  Con- 
solidated Cone  Corporation,  the  owner  of  the  patent  in  the  United 
States.  He  further  stated  that  the  amount  of  royalty  charged 
varied  according  to  the  amount  of  cones  which  the  licensee  sold, 
and  that  45  cents  was  the  maximum.  In  his  cross-examination  at 
pp.  16  and  17  he  states  that  this  information  was  given  him,  and 
the  Assistant  Master  treated  this  as  admissible  evidence  and 
assessed  the  damages  in  accordance  therewith. 

In  this  course  I think  the  Assistant  Master  was  in  error,  as  the 
evidence  was  purely  hearsay  and  therefore  not  admissible.*  There 
were  also  a great  many  other  factors  which  should  have  been  pre- 
sented and  considered,  such  as  the  length  of  time  for  which  the 
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licenses  were  granted,  the  territory  covered  by  them,  etc.,  and  there 
does  not  appear  to  have  been  any  such  evidence  forthcoming.  The 
Assistant  Master  had  not  before  him  proper  and  admissible  evidence 
to  warrant  him  in  fixing  the  royalties  in  terms  of  damages  as  he 
did,  so  that  on  this  ground  alone  the  report  should  be  referred  back. 

As  to  the  second  ground  of  appeal,  the  defendant  company  con- 
tends that  in  assessing  the  damages  the  Assistant  Master  proceeded 
on  a wrong  principle,  in  that  he  allowed  the  plaintiff  damages  on 
the  basis  of  royalties  for  all  the  cones  manufactured  by  the  defend- 
ant on  the  infringing  machine. 

The  general  principle  upon  which  these  damages  are  to  be 
allowed  is  that  of  compensation  to  the  plaintiff  for  the  wrong  done, 
or,  as  put  in  some  of  the  authorities,  by  way  of  restoration  to  the 
position  which  the  plaintiff  would  have  occupied  if  the  defendant 
had  not  invaded  the  plaintiff’s  rights. 

The  case  nearest  in  its  features  to  the  present  is  United  Horse 
Shoe  and  Nail  Co.  v.  Stewart  & Co.  (1888),  5 R.P.C.  260.  That 
was  a case  where  the  damages  were  assessed  on  account  of  the  pro- 
duct of  a machine  covered  by  the  pursuer’s  patent,  and  in  that 
feature  closely  resembles  the  present  case.  It  was  not  suggested 
in  that  case  that  damages  should  be  based  upon  what  would  be  a 
reasonable  royalty  if  a license  had  been  obtained.  Lord  Watson, 
at  p.  267,  states  as  follows: — 

“ The  object  of  inquiry,  in  a case  like  the  present,  is  the  quan- 
tum of  injury  done  to  the  trade  of  the  patentee  by  the  illegal  sales 
of  the  infringer.  That  must  always  be  more  or  less  matter  of  esti- 
mate, because  it  is  impossible  to  ascertain  with  arithmetical  pre- 
cision what,  in  the  ordinary  course  of  business,  would  have  been  the 
amount  of  the  patentee’s  sales  and  profits.  When  the  product  of 
patented  machinery  is  a new  and  special  article,  which  cannot  be 
successfully  imitated  without  its  use,  the  process  of  estimation  is 
comparatively  simple,”  etc. 

In  that  case  the  pursuer  claimed  damages  by  reason  of  the  loss 
sustained  by  it  owing  to  having  to  reduce  prices  to  meet  the  com- 
petition of  the  defenders,  but  the  Court  held  that  this  was  not  an 
element  proper  to  be  considered. 

The  question  was  considered  in  Meters  Ltd.  v.  Metropolitan 
Gas  Meters  Ltd.  (1911),  28  R.P.C.  157,  but  the  precise  point  for 
decision  there  was  whether  the  plaintiff  was  entitled  to  recover  as 
damages  profits  on  the  whole  meter  or  only  in  respect  of  that  por- 
tion of  it  covered  by  the  patent.  At  p.  161  Cozens-Hardy,  M.R., 
states : — 
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“ Therefore,  in  a case  such  as  the  present,  where  licenses  are 
not  granted  to  any  one  who  asks  for  them  for  a fixed  snm,  it  is  a 
matter  which  is  to  be  dealt  with  in  the  rough — doing  the  best  one 
can,  not  attempting  or  professing  to  be  minutely  accurate — having 
regard  to  all  the  circumstances  of  the  case,  and  saying  what  upon 
the  whole  is  the  fair  thing  to  be  done.” 

At  p.  164  Fletcher  Moulton,  L.J.,  indicates  the  method  to  be 
followed  in  assessing  damages  in  similar  cases,  and  on  the  same 
page  gives  expression  to  certain  dicta  which  to  some  extent  support 
the  argument  of  the  plaintiff’s  counsel  in  this  case.  At  the  page 
mentioned  he  states  : — 

“I  am  inclined  to  think  that  the  Court  might  in  some  cases, 
where  there  did  not  exist  a quoted  figure  for  a license,  estimate  the 
damages  in  a way  closely  analogous  to  this”  (referring  to  the  rule 
of  assessment  on  the  basis  of  royalty  or  license). 

And  further  states  (p.  165)  : "I  am  inclined  to  think  that  it 
would  be  right  for  the  Court  to  consider  what  would  have  been  the 
price  which — although  no  price  was  actually  quoted — could  have 
reasonably  been  charged  for  that  permission,  and  estimate  the  dam- 
age in  that  way.  Indeed,  I think  that  in  many  cases  that  would  be 
the  safest  and  best  way  to  arrive  at  a sound  conclusion  as  to  the 
proper  figure.” 

Lord  Justice  Buckley  does  not  adopt  the  reasoning  of  Lord 
Justice  Fletcher  Moulton,  but  holds  that  the  damages  should  be 
ascertained  on  the  basis  of  ascertaining  what  is  the  pecuniary 
equivalent  of  the  injury  which  the  plaintiffs  have  sustained  by  the 
wrongful  acts  done  by  the  defendants. 

The  question  was  further  discussed  in  Watson  Laidlaw  & Co. 
Ltd.  v.  Potts  Cossets  and  Williamson  (1914),  31  R.P.C.  104.  Lord 
Kinnear  in  his  judgment  does  not  appear  to  recognise  the  method 
suggested  by  Lord  J ustice  Fletcher  Moulton  as  the  proper  basis  for 
assessing  the  damages,  and  Lord  Atkinson  in  his  judgment,  as 
reported  at  p.  113,  treats  the  question  as  one  that  is  not  susceptible 
of  mathematical  calculation  but  to  be  decided  by  estimate.  As 
pointed  out  by  Lord  Shaw  in  his  judgment,  these  methods  of  cal- 
culation of  damages  in  patent  cases  are  not  to  be  treated  as  prin- 
ciples, but  as  practical  working  rules  which  are  helpful  in  arriving 
at  an  estimate  of  the  compensation  which  ought  to  be  awarded.  At 
p.  120  Lord  Shaw  suggests  that  in  cases  such  as  the  one  then  under 
review  damages  might  well  be  assessed  by  a combination  of  the 
actual  damage  on  the  principle  of  restoration  in  respect  of  the  pro- 
fits on  business  lost  by  the  pursuer  on  account  of  the  defender’s 
unwarranted  use  of  the  machine  with  the  application  of  the  prin- 
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ciple  of  royalty  to  the  remainder  of  the  defender’s  operations,  but 
he  does  not  suggest  that  the  entire  damages  should  be  assessed  on 
the  basis  of  royalty. 

The  latest  case  on  the  subject  appears  to  be  British  Thomson - 
Houston  Co.  Ltd.  v.  Naamlooze  V ennootschap  Pope’s  Metaaldraad- 
lampenfabriek  (1923),  40  R.P.C.  119.  At  p.  127,  the  Lord  Presi- 
dent (Lord  'Clyde)  cites  with  approval  the  dicta  of  Lord  Justice 
Fletcher  Moulton  in  Meters  Ltd.  v.  Metropolitan  Gas  Meters  Ltd., 
28  R.P.C.  157,  but  Lord  Skerrington  in  his  judgment  at  p.  131 
states  that  such  basis  of  assessment  does  not  afford  an  absolute  and 
universal  rule,  but  merely  a guide  or  indication  which  is  of  value 
if  it  is  used  with  discretion  in  cases  which  are  suited  for  its  applica- 
tion. . 

From  this  maze  of  authority  it  is  difficulty  if  not  impossible  to 
deduce  or  extract  any  fixed  principles  or  working  rules  which  can 
be  applied  or  used  in  all  cases,  but  I think  it  can  be  fairly  con- 
cluded that,  in  cases  of  infringement,  damages  are  not  to  be  assessed 
solely  on  the  basis  of  royalty  or  license  unless  there  is  evidence 
shewing  that  under  similar  circumstances  certain  definite  prices 
have  been  charged  and  paid. 

It  would  be  proper  to  consider  what  was  charged  and  paid  for 
royalties  under  other  circumstances  as  one  of  the  factors  or  ele- 
ments in  assessing  the  damages,  but  it  is  improper  to  treat  it  as 
the  sole  determining  factor,  as  the  Assistant  Miaster  has  done  in 
this  case. 

In  any  case  the  evidence  as  to  the  royalties  paid  in  the  United 
States  should  be  competent,  admissible,  and  satisfactory. 

In  the  result,  the  report  will  be  set  aside  and  the  matter  remitted 
to  the  Master  to  take  such  further  evidence  as  the  parties  may 
desire,  and  to  assess  the  damages  on  the  basis  indicated  in  this 
judgment. 

Costs  of  the  appeal  to  the  defendant  in  any  event. 


[WRIGHT,  J.] 

Petty  v.  Murphy. 

Solicitor — Bill  of  Costs — Lump  Sum  Charges — Requirements  of  Solici- 
tors Act,  sec.  34  (3)  (10  & 11  Geo.  V.  ch.  45) — Details — Particulars 
— Disbursements — Premature  Action. 

To  comply  with  subsec.  3 of  sec.  34  of  the  Solicitors  Act,  added  in 
1920  by  the  amending  Act  10  & 11  Geo.  V.  ch.  45,  the  solicitor 
must  render  a bill  giving  a reasonable  statement  or  description  of 
the  services  rendered  and  a detailed  statement  of  disbursements. 
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It  is  not  necessary  to  go  into  extensive  detail,  but  the  nature  of 
the  services  ought  to  be  indicated;  and  the  fact  that  details  or 
particulars  may  be  ordered  does  not  relieve  the  solicitor  from  the 
necessity  of  rendering  a proper  bill — a defect  in  the  bill  cannot  be 
cured  by  the  delivery  of  further  particulars. 

A bill  in  which  lump  sum  charges  were  set  out  in  this  way,  “Fee  in 
M.  & H.  exchange,  $105.00,  disbursements,  $2.00,”  was  held  not 
to  be  in  accordance  with  the  statute;  and  an  action  upon  the  bill 
was  dismissed,  without  prejudice  to  the  delivery  of  a proper  bill  and 
action  upon  or  taxation  thereof. 

The  solicitor  is  not,  by  the  new  subsection,  relieved  from  the  duty  of 
rendering  to  his  client  a bill  giving  such  a general  statement  of  the 
services  rendered  as  would  afford  any  other  solicitor  sufficient  infor- 
mation to  advise  the  client  as  to  the  propriety  or  reasonableness 
of  the  bill. 

An  appeal  by  the  defendant  from  the  report  of  the  Taxing 
Officer  upon  a reference  to  him. 

May  26.  The  appeal  was  heard  by  Wright,  J.,  in  the  Weekly 
Court,  Toronto. 

G.  A.  Binkley , for  the  defendant. 

R.  Weldon , for  the  plaintiff. 


June  2.  Wright,  J..i — This  is  an  appeal  by  the  defendant 
from  the  report  of  the  Taxing  Officer  dated  the  21st  April,  1926. 
The  action  was  brought  by  the  plaintiff,  a solicitor,  against  the 
defendant,  to  recover  the  amount  of  a bill  of  costs.  Upon  a motion 
for  judgment,  the  Master  in  Chambers  directed  a reference  to  the 
Taxing  Officer  to  determine : — 

1.  Whether  or  not  an  agreement  existed  between  the  parties  as 
to  the  amount  which  the  plaintiff  was  entitled  to  charge  for  the 
services  mentioned  in  the  writ  of  summons. 

2.  If  such  agreement  did  exist,  to  ascertain  the  amount  due 
thereunder. 

3.  If  such  agreement  did  not  exist,  to  determine  whether  the 
bill  delivered  by  the  plaintiff  was  in  accordance  with  the  Solicitors 
Act,  R.S.O.  1914,  ch.  159,  and  amendments  thereto. 

4.  And,  if  so,  how  much  the  plaintiff  was  entitled  to  recover 
from  the  defendant  in  the  action. 

The  Taxing  Officer  found  that  no  such  agreement  as  alleged  by 
the  defendant  existed,  and  it  was  therefore  unnecessary  to  deter- 
mine what  was  due  thereunder. 

The  Taxing  Officer,  however,  found  that  the  bill  delivered  by 
the  plaintiff  was  in  accordance  with  the  Solicitors  Act  and  pro- 
ceeded to  tax  the  same  and  allowed  the  bill  at  $684.10,  from  which 
he  directed  the  sum  of  $272  to  be  deducted  as  credits,  leaving  a 
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balance  due  the  plaintiff  of  $412,  and  for  this  amount  he  directed 
judgment  to  be  entered  with  costs. 

The  defendant  appeals  against  all  the  findings  made  by  the 
Taxing  Officer  on  the  reference.  On  the  hearing  of  the  appeal  I 
ruled  that  the  Taxing  Officer’s  finding  as  to  the  agreement  should 
not  be  disturbed,  and  to  that  ruling  I adhere. 

The  second  ground  of  appeal  as  stated  in  the  notice  of  appeal 
is  as  follows : — 
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“ That  the  learned  Taxing  Officer  erred  in  not  dismissing  the 
action  on  the  ground  that  the  bill  of  the  plaintiff  was  not  a proper 
bill  of  fees,  charges,  and  disbursements,  within  the  meaning  of  the 
Solicitors  Act  and  amendments  thereto/’ 

As  the  finding  of  the  Taxing  Officer  that  there  was  no  agree- 
ment as  to  the  amount  of  the  fees  has  been  upheld,  unless  the  bill 
complies  with  the  provisions  of  the  Solicitors  Act  the  action 
must  be  dismissed. 

The  authorities  are  quite  clear  as  to  this.  See  Gundy  v.  John- 
ston (1913),  28  O.L.R.  121,  affirmed  in  the  Supreme  Court  of 
Canada:  Gundy  v.  Johnston  (1913),  48  Can.  S.C.R.  516;  Wilkin- 
son v.  Smart  (1875),  33  L.T.R.  573;  Gould  v.  Ferguson  (1913), 

29  O.L.R.  161. 

Counsel  for  the  plaintiff  contends  that  the  amendment  to  sec.  34 
of  the  Solicitors  Act  made  in  1920,  by  10  & 11  Geo.  V.  ch.  45,  meets 
the  situation  in  this  case,  and  that  under  this  amendment  the  soli- 
citor’s bill  is  in  proper  form.  This  amendment  provides  as  fol- 
lows : — 

c(  (3)  A solicitor’s  bill  of  fees,  charges  or  disbursements  shall 
be  sufficient  in  form  if  it  contains  a reasonable  statement  or  descrip- 
tion of  the  services  rendered,  with  a lump  sum  charge  or  charges 
therefor,  together  with  a detailed  statement  of  disbursements,  and 
in  any  action  upon  or  taxation  of  such  a bill  if  it  is  deemed  proper 
further  details  of  the  services  rendered  may  be  ordered.” 

To  help  to  a better  understanding  of  the  case  it  may  be  well 
to  give  a summary  of  the  matter.  The  defendant  was  interested 
in  the  purchase  of  rooming  houses  and  also  in  the  purchase  and 
exchange  of  properties.  When  the  services  were  all  rendered,  or 
nearly  so,  the  plaintiff  rendered  his  bill,  from  which  I extract  the 
following  items,  as  shewing  the  different  classes  of  transactions, 
and  how  the  charges  were  made,  and  those  cited  are  typical,  in  fact 
identical,  as  to  the  form  of  the  remaining  charges : — 

April  29,  1925,  Re  Hilditch  & Murphy,  fee 


$5.00 
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This  was  said  to  be  a rooming  house  purchase. 

May  20,  1925,  Fee  in  M urphy  & Hamilton  exchange  105.00 

Disbursements  in  same 2.00 

Under  date  of  July  8,  1925,  appears  the  following  charge:— 

Fee  Murphy  & Or  egg,  exchange  89.00 

Disbursements  as  in  other  cases 14.85 

What  I am  called  upon  to  decide  is  whether  this  bill  as  rendered 
complies  with  the  requirement  of  the  amendment  of  1920.  In 
other  words,  does  it  contain  a reasonable  statement  or  description 
of  the  services  rendered,  together  with  a detailed  statement  of  dis- 
bursements? In  my  opinion  it  does  not. 

Take  as  an  instance  the  charge  “Fee  in  Murphy  & Hamilton 
exchange,  $105.00,  disbursements  in  same  $2. 00.”  This  cannot  be 
said  to  be  a reasonable  description  of  the  services  rendered.  It 
does  not  convey  the  slightest  information  as  to  what  was  done, 
whether  the  services  were  ordinary  services  in  connection  with  an 
exchange  of  properties,  whether  there  was  any  special  work  required 
of  the  solicitor,  or  whether  it  contained  a charge  for  drawing,  con- 
veyances, answering  requisitions,  preparing  declarations,  searches 
in  the  registry  office,  attendances,  or  otherwise.  In  my  view,  it  is 
entirely  too  vague  and  too  general  and  affords  no  information 
whatever  to  the  client  as  to  the  nature  or  description  of  the  services. 

As  stated  in  some  of  the  authorities,  one  test  is  whether  or  not 
the  bill  affords  sufficient  information  to  the  client  to  enable  him 
to  submit  the  matter  to  another  solicitor  for  advice  as  to  whether 
it  is  a reasonable  bill  or  not.  This  bill  entirely  fails  to  meet  that 
test. 

It  may  be  quite  true,  as  the  Taxing  Officer  states,  that  the 
defendant  was  a shrewd  business  woman,  accustomed  to  deals  of 
this  nature,  but  that  is  quite  apart  from  the  question  to  be  deter- 
mined, namely,  the  sufficiency  of  the  bill.  The  Taxing  Officer  did 
direct  further  particulars  to  be  given  and  held  that  it  was  a case 
in  which  further  particulars  might  be  ordered,  and  that  the  deliv- 
ery of  these  particulars  cured  the  defect  in  the  bill. 

I do  not  read  the  amendment  of  1920  in  that  way.  As  I read 
it,  in  the  first  instance  the  solicitor  must  render  a bill  giving  a 
reasonable  statement  or  description  of  the  services  and  a detailed 
statement  of  the  disbursements.  To  do  this  it  would  not  be  neces- 
sary to  go  into  extensive  detail,  but  the  nature  of  the  services  ought 
to  be  indicated,  such  as  drawing  conveyances,  consultations, 
searches,  drawing  declarations,  and  other  items  of  a like  nature 
occurring  in  the  course  of  real  estate  transactions.  If  the  client 
satisfied  the  Taxing  Officer  that  this  did  not  give  sufficient  particu- 
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laxs,  further  particulars  might  then  be  ordered;  but  the  fact  that 
such  particulars  may  be  ordered  does  not,  in  my  view,  relieve  the 
solicitor  from  the  necessity  of  rendering  a proper  bill,  to  comply 
with  the  requirements  of  the  amending  Act  of  1920,  before  bring- 
ing action. 

I think  the  whole  object  of  the  amending  Act  was  to  render  it 
unnecessary  to  give  in  the  first  instance  details  of  charges  or  items 
such  as  the  time  occupied  in  consultations,  folios  contained  in  a 
conveyance,  detailed  statements  of  the  different  attendances, 
searches,  etc.,  or  to  allot  a separate  charge  to  each  item,  but  it  was 
never  intended  to  relieve  the  solicitor  from  the  duty  to  render  the 
client  a bill  giving  such  a general  statement  of  the  services  rend- 
ered as  would  afford  any  other  solicitor  sufficient  information  to 
advise  the  client  as  to  the  propriety  or  reasonableness  of  the  bill. 
The  bill  in  question  fails  to  meet  these  requirements. 

As  to  the  disbursements,  it  can  hardly  be  pretended  that  there 
is  a detailed  statement  of  disbursements,  and  it  may  be  noted  that 
the  amending  Act  does  not  provide  for  ordering  further  particulars 
of  the  disbursements. 

Viewing  the  matter  as  I do,  I must  allow  the  appeal  from  the 
Taxing  Officer’s  report  and  reverse  his  finding  as  to  the  sufficiency 
of  the  bill.  As  I hold  that  no  proper  bill  was  delivered,  the  action 
was  premature  and  ought  to  be  dismissed,  but  under  the  circum- 
stances without  costs  and  without  prejudice  to  the  right  of  the 
solicitor  to  deliver  a proper  bill  and  take  all  necessary  steps  to 
recover  the  amount  of  the  same,  either  by  action  or  taxation  as  he 
may  be  advised. 

The  defendant  will  be  entitled  to  the  costs  of  the  appeal. 


[GRANT,  J.] 

Niagara  Public  School  Board  (Section  4)  v.  Queenston 
Branch  Women's  Institute. 

Public  Schools — Lease  of  Part  of  School  Building — TJltra  Vires  of  Board 
of  Trustees — Public  Schools  Act,  R.S.O.  1914,  ch.  266,  secs.  49(1), 
69,  73(p)  ,(r)  ,(u) , 87(1) — Equitable  Right  of  Lessee  to  Repayment 
of  Money  Paid  as  Consideration  for  Lease — Application  of  EquiU 
able  Rule  to  School  Corporation — Interest — Costs. 

The  defendants  (an  incorporated  association)  contributed  $3,000'  to 
the  fund  for  the  erection  of  a public  school  building  in  a rural 
school  section.  The  building  contained  (by  arrangement  with  the 
defendants)  a community  hall  or  auditorium,  and  a lease  to  the 
defendants  of  portions  of  the  building  for  999  years  was  in  1915 
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made  to  the  defendants  by  the  then  trustees  of  the  school  section, 
not  professing  to  act  as  a corporation,  but  using  their  individual 
names  and  seals,  for  the  yearly  rental  of  $1.  From  1915  to  1924  the 
defendants  occupied  and  used  for  their  own  purposes  the  portions 
of  the  building  specified  in  the  lease  and  in  each  year  paid  the 
stipulated  rental.  Neither  the  lease  nor  the  terms  of  the  arrange- 
ment therefor  were  submitted  to  the  ratepayers  of  the  school  section; 
and  there  was  no  evidence  that  the  giving  of  the  lease  was  ever 
considered  by  the  board  of  trustees.  In  1924  the  trustees  of  the 
school  section  repudiated  the  lease;  and  subsequently,  suing  as  a 
corporate  body,  brought  this  action  for  cancellation  thereof  and 
other  relief:  — 

Held,  that,  the  school  board  being  a corporation  created  by  statute, 
its  acts  must  be  authorised  by  the  statute  and  performed  in  accord- 
ance with  its  requirements. 

The  provisions  of  the  Public  Schools  Act,  R S.O.  1914,  ch.  266,  in 
force  when  the  arrangement  was  made  and  the  lease  executed,  did 
not  authorise  the  making  of  the  lease,  even  if  it  could  be  regarded 
as  the  act  of  the  board  of  trustees;  and  it  must  be  declared  ultra 
vires  the  board. 

Sections  49  (1),  69,  73  (p),  (r),  (u) , and  87  (1),  considered. 

Re  Toronto  Public  School  Board  and  City  of  Toronto  (1901)  2 O.LR. 
727,  and  Birch  v.  York  Public  School  Board  ( Section  15)  (1916), 
37  O.L.R.  392,  followed. 

The  defendants  were,  however,  entitled,  upon  equitable  grounds,  to 
the  return  of  the  $3,000  which  they  had  contributed;  but,  as  they 
had  had  possession  for  9 years,  they  were  not  entitled  to  interest. 
The  principle  that  he  who  seeks  equity  must  do  equity  is  applicable 
to  a school  corporation. 

The  plaintiffs  were  ordered  tx>  pay  the  costs  of  their  action  and  of 
the  defendants’  counterclaim. 

The  plaintiffs,  alleging  that  a certain  lease  of  a portion  of  their 
school  building  to  the  defendants  was  made  by  individual  school 
trustees  purporting  to  act  on  behalf  of  the  school  board,  and  was 
illegal  and  void,  claimed  in  this  action  delivery  up  and  cancellation 
of  the  lease,  removal  of  it  from  the  register,  and  a declaration  that 
the  defendants  were  not  entitled  to  use  or  occupy  any  portion  of 
the  building.  The  defendants  counterclaimed,  in  the  alternative, 
for  return  of  the  money  paid,  with  interest. 


March  26.  The  'action  and  counterclaim  were  tried  by  Grant, 
J.,  without  a jury,  at  a Toronto  sittings. 

A.  Courtney  King  stone,  K.C.,  for  the  plaintiffs. 

Ii.  S.  White,  K.C.,  for  the  defendants. 

June  7.  Grant,  J. : — The  action  was  tried  upon  the  pleadings 
together  with  a statement  of  admitted  facts  signed  by  counsel,  with 
which  was  embodied  one  exhibit,  namely,  a lease  (exhibit  1)  dated 
the  4th  December,  1915,  from  “ Frank  H.  Sheppard,  Wm.  W. 
Condlin,  and  Matthew  C.  Lowrey,  all  of  the  village  of  Queenston, 
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in  the  county  of  Lincoln,  trustees  of  School  Section  No.  4 of  the 
Township  of  Niagara,  hereinafter  called  the  lessors,  of  the  first 
part,  and  Queenston  Branch  Women’s  Institute,  hereinafter  called 
the  lessees,  of  the  second  part.” 

The  facts  of  the  case  as  admitted  are  briefly  as  follows : — 

The  plaintiffs  are  a public  school  board,  an  incorporated  body 
under  the  provisions  of  the  Public  Schools  Act  (then  R.S.O.  1914, 
ch.  266).  The  defendants  are  an  association  incorporated  under 
the  Agricultural  Associations  Act,  “ its  principal  object  being  the 
dissemination  of  knowledge  relating  to  domestic  economy  with  a 
view  to  raising  the  general  standard  of  living  and  improving  con- 
ditions surrounding  rural  life.” 

The  Police  Village  of  Queenston  forms  part  of  school  section 
No.  4,  and  the  school  premises  are  situate  at  Queenston,  where  the 
majority  of  the  members  of  the  defendant  association  reside. 

Between  1908  and  1914,  the  defendants  endeavoured  to  raise  a 
fund  wherewith  to  erect  a public  hall  or  building  at  Queenston  to 
perpetuate  the  memory  of  Laura  Secord,  the  heroine  of  the  war  of 
1812. 

The  defendants,  by  the  end  of  1914,  had  raised  approximately 
$3,000,  the  larger  portion  of  this  amount  having  been  raised  by  the 
activities  of  the  association,  and  the  balance  from  public  subscrip- 
tions. 

About  the  year  1913,  further  school  accommodation  being 
required,  the  plaintiff  school  board  had  plans  prepared  for  the  erec- 
tion of  a new  school  building.  The  defendants,  having  been  unable 
to  raise  sufficient  funds  wherewith  to  erect  a community  hall  to 
serve  as  a memorial  as  above  mentioned,  entered  into  an  arrange- 
ment with  the  plaintiffs  to  have  the  plans  for  jihe  school  building 
altered  by  incorporating  into  the  building  provision,  for  a com- 
munity hall  or  auditorium  and  to  have  the  school  building  or  hall 
dedicated  to  the  memory  of  Laura  .Secord,  in  consideration  for 
which  the  defendants  agreed  that  their  fund  of  $3,000  (approxi- 
mately) should  be  used  towards  the  increased  cost  of  the  school 
building  which  would  thereby  be  occasioned.  The  plans  were 
amended,  and  it  was  found,  on  receiving  tenders,  that  a further 
$3,000  would  be  required  if  the  proposal  of  the  plaintiffs  were  to 
be  carried  into  effect  without  additional  cost  to  the  ratepayers.  A 
public  spirited  citizen  or  summer  resident  contributed  the  addi- 
tional $3,000 ; the  sanction  of  the  ratepayers  of  the  school  section 
to  the  issue  of  debentures  was  obtained  and  the  erection  of  the 
building  proceeded  with.  The  school  was  named,  and  has  since 
been  known  as,  “ The  Laura  Secord  Memorial  School.” 
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At  some  time  not  definitely  fixed  but  subsequent  to  the  comple- 
tion of  the  building  and  about  the  month  of  December,  1915,  the 
lease  (exhibit  1)  was  entered  into  by  the  then  members  of  the 
plaintiff  board  purporting  to  act  for  the  lessors,  and  it  is  signed 
under  their  individual  and  personal  seals,  whereby  they  demised 
to  the  defendant  association  for  the  term  of  999  years  from  the 
4th  December,  1915,  a portion  of  the  said  building  with  certain 
other  rights  set  out  in  exhibit  1,  for  the  yearly  rental  of  $1,  with 
the  further  provision  that  the  lessors  should  heat  and  keep  clean 
the  demised  premises.  As  a consideration  for  the  demise,  the 
defendants  agreed  to  pay  to  the  lessors  the  sum  of  $3,000,  to  be  used 
as  part  of  the  building  fund  of  the  said  school,  and  the  lease  con- 
tained the  further  provision  that,  “ if  the  privileges  and  uses  hereby 
demised  and  leased  to  the  lessees  are  hereafter  during  the  term  of 
this  lease  denied  to  them,  the  said  lessees,  the  lessors,  not  individu- 
ally but  as  trustees  only,  will  return  to  the  lessees  forthwith  on  the 
denial  of  such  privileges  the  said  sum  of  $3,000.”  The  lease  was 
registered  by  the  defendants  in  the  registry  office  for  Lincoln 
county  on  the  15th  January,  1916. 

Since  1915  the  defendants  have  occupied  and  used  for  their 
purposes  the  portions  of  the  building  referred  to  in  the  lease,  and  in 
each  year  have  paid  to  the  plaintiffs  the  sum  of  $1  as  rental,  pur- 
suant to  the  provision  of  the  lease  in  that  behalf ; the  community 
hall  has  been  used  from  time  to  time  for  community  gatherings, 
school  entertainents,  and  other  meetings,  as  required  or  permitted 
by  the  plaintiff  board. 

In  the  year  1924,  the  plaintiff  school  board,  requiring  and  being 
desirous  for  various  purposes  of  utilising  the  portions  of  the  build- 
ing occupied  by  the  defendants,  attempted  to  exercise  jurisdiction 
and  control  over  the  same  and  to  have  the  same  opened  up  for  use  as 
required  by  the  school  board,  but  were  obstructed  by  the  defendants, 
who  claimed  an  exclusive  use  and  occupation  thereof  by  virtue  of 
the  lease.  The  plaintiffs  were  then  made  aware  of  the  provisions 
of  the  lease,  of  which  they  had  no  copy  among  their  records,  but 
of  which  they  obtained  a copy  from  the  registry  office,  ahd  they  at 
once  asserted  full  control  over  the  portion  of  the  building  in  ques- 
tion; they  repudiated  the  lease  and  demanded  that  the  portion  be 
vacated  at  once.  The  defendants  have  since  vacated  such  portion 
of  the  building  and  removed  their  property  therefrom  and  have 
demanded  from  the  plaintiffs  the  return  of  the  said  $3,000  with 
interest  at  5 per  cent,  per  annum,  which  demand  has  been  refused 
by  the  plaintiffs. 

Neither  the  lease  nor  the  terms  of  the  arrangement  therefor 
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were  ever  at  any  time  submitted  to  or  sanctioned  by  the  ratepayers 
of  the  school  section. 

The  plaintiffs  state  that  they  have  no  desire  to  exclude  the 
defendants  from  using  the  building  or  portions  thereof,  but,  on  the 
contrary,  while  repudiating  the  lease  and  all  responsibility  for  it, 
have  stated  that  the  defendants  can  have  the  use,  subject  to  the 
regulations  of  the  plaintiff  board,  of  such  portion  of  the  building 
as  the  plaintiffs  permit  to  be  used  by  any  association  or  organisa- 
tion or  body  of  persons  as  authorised  by  the  Public  Schools  Act, 
and  the  plaintiffs  passed  a resolution  to  that  effect.  This  resolu- 
tion, passed  in  1924,  contains  an  express  repudiation  of  the  lease, 
upon  the  ground  that  it  was  beyond  the  powers  of  the  board  and 
contrary  to  the  provisions  of  the  school  law,  and  provides  further 
that  the  school  buildings  and  ground  shall  be  under  the  sole  control 
and  jurisdiction  of  the  board,  and  in  effect  places  the  defendant 
association  in  exactly  the  same  position  as  any  other  local  organisa- 
tion desiring  to  be  permitted  to  use  any  portion  of  the  school 
premises  under  the  provisions  of  the  Public  Schools  Act. 

The  plaintiffs  therefore  bring  this  action,  alleging  that  the 
lease  was  made  by  the  individual  trustees  purporting  to  act  on 
behalf  and  in  the  name  of  the  board;  that  the  lease  was  not  exe- 
cuted under  the  corporate  seal  of  the  plaintiff  board;  that  it  was 
not  authorised  by  the  board  or  by  the  ratepayers;  that  it  was  and 
is  contrary  to  the  provisions  of  the  Public  Schools  Act  and  was 
■ultra  vires , and  therefore  illegal  and  void.  They  claim  delivery 
up  and  cancellation  of  the  lease,  removal  of  the  same  from  the 
register,  a declaration  that  the  defendants  are  not  entitled  to  use 
■or  occupy  any  portion  of  the  school  premises  by  virtue  of  the  lease, 
costs  of  the  action,  and  such  further  or  other  relief  as  the  -Court 
may  deem  proper. 

The  defendants  allege  that  the  lease  was  given  in  pursuance  of 
:an  agreement  by  the  then  board  of  trustees,  and  in  consideration 
•of  $3,000  paid  to  the  board  and  used  by  it  in  the  erection  of  the 
school  building;  that  there  has  been  a subsequent  ratification  by 
the  board  by  the  permitted  use  and  occupation  by  the  defendants 
ior  9 years,  approximately,  from  1915  to  1924;  that  in  con- 
sequence thereof  the  plaintiffs  are  estopped  from  denying  that  the 
granting  of  the  lease  was  the  act  of  the  plaintiff  board ; and  they 
•deny  that  the  lease  is  invalid  or  illegal  or  outside  the  scope  of  the 
plaintiff  board’s  authority. 

The  defendants  counterclaim,  pleading  the  provision  of  the 
lease  that,  if  the  privileges  and  use  thereby  demised  were  at  any 
lime  during  the  currency  thereof  denied  the  defendants,  the  $3,000 
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with  the  interest  were  to  be  repaid  to  them;  and,  further,  in  the 
alternative,  that  the  defendants  are  entitled  to  a lien  on  the  school 
property  until  such  amount  is  repaid  to  them. 

In  their  reply  and  defence  to  the  counterclaim,  the  plaintiffs 
deny  and  definitely  repudiate  any  obligation  on  their  part  to  repay 
the  $3,000  or  any  part  thereof,  alleging  that  the  money  was  largely 
furnished  by  private  subscription,  that  the  defendants  have  prac- 
tically accomplished  their  purpose  and  established  the  memorial 
because  the  school  is  called  “The  Laura  Secord  Memorial  School,” 
and  that  therefore  the  defendants’  object  has  been,  in  large  meas- 
ure, achieved. 

Dealing  first  with  the  question  of  the  validity  of  the  transac- 
tion and  the  binding  effect  thereof  and  of  the  lease  in  question  upon 
the  plaintiff  board,  it  is  apparent  that  the  plaintiff  board  is  a cor- 
poration created  by  special  statute,  and  that  it  is  essential  to  the 
validity  of  its  acts  that  they  shall  be  authorised  by  the  statute  and 
performed  in  accordance  with  its  requirements  (if  any)  : Brice  on 
Ultra  Vires,  3rd  ed.,  p.  192;  London  County  Council  v.  Attorney- 
General , [1902]  A.C.  163;  and,  in  our  own  'Courts,  York  Public 
School  Board  ( Section  13)  v.  Toronto  Board  of  Education  (1923), 
54  O.L.R.  216,  affirmed  at  p.  219;  and  York  Public  School  Board 
( Section  13)  v.  Toronto  Board  of  Education  (1925),  28  OAV.N. 
284,  a later  action  between  the  same  parties. 

The  statute  which  was  in  force  at  the  time  when  this  transac- 
tion was  entered  into  was  R.S.O.  1914,  ch.  266.  Section  49,  subsec. 
1,  states  that  “ The  trustees  of  every  rural  school  section  shall  be  a 
corporation  by  the  name  of  ‘ The  Public  School  Board  of  Section 
No.  of  the  Township  of  in  the  County  of 

9 ( inserting  the  number  of  the  section  and' the  names  of 
the  township  and  county.)” 

The  lease  in  question  (exhibit  1)  was  entered  into  by  three 
individuals  by  name,  “ all  of  the  village  of  Queenston  in  the  county 
of  Lincoln,  Trustees  of  School  Section  No.  4 of  the  Township  of 
Niagara,  hereinafter  called  the  lessors.”  The  lease  was  signed,  not 
in  the  corporate  name,  but  by  each  individual  opposite  a small  red 
seal  as  if  they  were  executing  the  document  personally  and  not  as 
trustees.  Nor  does  the  name  of  the  corporation  or  the  words- 
“ Trustees  of  the  School  Section  99  appear  in  any  way  in  connec- 
tion with  the  execution  of  the  document.  It  is,  however,  manifest 
from  the  whole  document  that  it  was  intended  to  be  the  act  of  the 
board  of  trustees,  and  if  the  names  under  which  the  document  was 
drawn  and  the  irregular  manner  in  which  it  was  signed  (apart 
from  the  absence  of  the  corporate  seal  referred  to  below)  were  the- 
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only  objections,  I should  be  disposed  to  consider  the  lease  valid 
and  binding  upon  the  plaintiff  board. 

It  does  not  appear  from  the  material  filed  that  there  is  any 
record  or  minute  in  the  books  or  minutes  of  the  school  board 
authorising  or  providing  for  the  making  of  this  lease. 

It  is  evidently  intended  by  the  Legislature  that  all  transactions 
of  any  material  importance  entered  into  by  the  board  shall  be  under 
its  corporate  seal.  Agreements  with  teachers  (sec.  87(1) ),  disposal 
of  premises  when  no  longer  required  (sec.  73  (r)  ),  giving  a promis- 
sory note  for  the  borrowing  of  moneys  to  pay  salaries  until  taxes 
are  collected  (sec.  73  (p)  ),  are  all  matters  in  connexion  with  which 
it  is  especially  provided  that  the  corporate  seal  must  be  used. 

By  sec.  69  it  is  provided  that  “ no  act  or  proceeding  of  a rural 
school  board  which  is  not  adopted  at  a regular  or  special  meeting 
at  which  at  least  two  trustees  are  present  shall  be  valid  or  binding.” 

There  is  no  evidence  that  the  giving  of  this  lease  was  ever  con- 
sidered at  a meeting  of  the  board  of  trustees. 

The  purposes  for  which  the  board  of  school  trustees  in  a rural 
section  is  incorporated  are  manifest  upon  even  a casual  perusal  of 
the  provisions  of  the  statute.  That  the  erection  of  school  buildings 
for  the  avowed  purpose  of  letting  them  or  any  portion  of  them  for 
a term  of  999  years,  which  is  for  all  practical  purposes  equivalent 
to  disposing  of  them  altogether,  is  not  within  the  purpose  or  inten- 
tion of  the  Legislature,  as  disclosed  in  the  statute,  does  not  require 
to  be  supported  by  argument. 

When  a school  board  no  longer  requires  school  property,  pro- 
vision for  disposal  of  it  is  made  by  sec.  73,  para  (r),  which  reads 
as  follows : — 

“ (r)  To  take  possession  of  all  property  acquired  or  given  for 
public  school  purposes  and  to  hold  the  same  according  to  the.  terms 
on  which  it  was  acquired  or  given ; and  to  dispose,  by  sale  or  other- 
wise, of  any  school  site  or  property  not  required  in  consequence  of 
a change  of  site  or  other  cause ; to  convey  the  same  under  their  cor- 
porate seal,  and  to  apply  the  proceeds  thereof  for  school  purposes 
or  as  directed  by  this  Act.” 

Counsel  for  the  defendants  urges  that  the  earlier  portion  of 
this  paragraph  should  be  of  assistance  to  them,  in  that  it  provides 
that  the  trustees  are  to  hold  property  “ according  to  the  terms  on 
which  it  was  acquired  or  given.”  It  is  evident,  however,  that  this 
refers  to  real  property  and  not  to  money,  and  it  appears  to  me  that 
it  would  be  straining  the  language  of  the  subsection  to  the  breaking 
point  to  hold  that  thereby  is  authorised  a lease  such  as  was 
attempted  to  be  given  in  the  present  case. 
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The  defendants’  counsel  also  relied  upon  para.  ( u ) of  the  same 
section,  which  reads  as  follows:  “(u)  To  permit  the  school  house 
and  premises  to  be  used  for  any  educational  or  other  lawful  pur- 
poses which  may  be  deemed  proper,  provided  the  proper  conduct 
of  the  school  is  not  interfered  with;”  and  advanced  the  ingenious 
argument  that,  as  this  paragraph  enabled  the  board  to  permit  the 
school  house  to  be  used  for  certain  purposes  and  therefore  to  let  the 
premises  for  one  day,  they  might  let  them  for  any  number  of  days, 
and,  therefore,  for  999  years. 

In  the  first  place,  the  statute  does  not  authorise  the  board  to  let 
the  premises  at  all  but  merely  to  permit  them  to  be  used.  There  is 
no  parting  with  the  control  of  the  premises  by  the  board;  there  is 
no  lease  given  by  which  even  temporary  ownership  passes  to  a 
lessee;  and  further  the  paragraph  contains  the  qualification  “pro- 
vided the  proper  conduct  of  the  school  is  not  interfered  with.”  I 
am  not  prepared  to  follow  counsel  for  the  defendants  in  the  view 
which  he  puts  forward;  on  the  contrary,  I am  of  opinion  that  to 
permit  a school  board  to  do,  even  in  the  most  formal  manner,  under 
seal  and  by  resolution  passed  at  a board  meeting  regularly  called, 
what  was  attempted  to  be  done  in  this  instance,  would  be  to  violate 
the  whole  spirit  and  intendment  of  the  statute. 

School  buildings  were  intended  to  be  erected  and  after  erection 
to  be  used  for  the  education  of  the  children  of  the  citizens  or  rate- 
payers of  the  school  section,  and  it  was  never  contemplated,  nor,  as 
I understand  it,  is  there  any  language  used  in  the  statute  from 
which  it  can  fairly  be  contended,  that  a school  board  would  have 
the  right  to  do  what  was  here  attempted  to  be  done.  To  hold  other- 
wise would  let  in  a flood  of  transactions  on  the  part  of  boards  of 
school  trustees  which  would  be  entirely  foreign  to  the  intention  of 
the  Legislature  and  would  enable  the  trustees  indirectly  to  do 
things  which  by  our  own  Courts  it  has  been  held  they  are  not 
authorised  to  do.  For  example,  the  estimates  which  a board  of 
trustees  is  required  to  prepare  and  submit  to  the  council  of  the 
municipality  for  the  raising  of  money  are  limited  to  estimates  for 
the  current  year  except  in  cases  where  money  is  to  be  raised  by  the 
issue  of  debentures,  in  which  cases  the  sanction  of  the  ratepayers 
must  be  first  obtained;  nor  are  the  trustees  authorised  to  incur 
obligations  extending  beyond  the  current  year:  Re  Toronto  Public 
School  Board  and  City  of  Toronto  (1901),  2 O.L.R.  727,  732; 
Birch  v.  York  Public  School  Board  ( Section  15)  (1916),  37  O.L.R. 
392. 

It  seems  to  me  that  what  was  attempted  to  be  done  in  the  case 
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at  bar  is  quite  irreconcilable  with  the  principle  which  underlies 
these  decisions. 

Notwithstanding  a desire  to  assist  the  defendants  to  procure 
fulfilment  on  the  part  of  the  plaintiff  board  of  an  agreement  into 
which  the  defendants  entered  in  perfect  good  faith,  I find  myself 
quite  unable  to  do  so.  I do  not  see  any  escape  from  the  conclusion 
that  the  transaction,  in  so  far  at  least  as  concerns  the  attempted 
granting  of  a lease  for  999  years  of  a portion  of  the  school  premises, 
was  and  is  ultra  vires  the  board  of  trustees,  even  though  it  had  been 
approved  at  a meeting  of  the  board  properly  called  and  held,  and 
even  though  the  indenture  of  lease  had  been  executed  under  the 
corporate  seal. 

There  will,  therefore,  be  a declaration  to  that  effect. 

There  remains  to  consider  what  redress,  if  any,  the  defendants 
are  entitled  to.  They  entered  into  this  arrangement,  as  I have 
already  stated,  in  the  utmost  good  faith;  they  paid  over  the  $3,000 
to  the  board  of  trustees,  who  used  the  money  pro  tanto  in  the  erec- 
tion of  the  school  buildings  which  are  now  in  the  possession  and 
under  the  full  and  absolute  control  of  the  plaintiff  board,  which 
comes  to  this  Court  seeking  and  (if  my  decision  is  right)  obtaining 
a declaration  of  the  invalidity  of  the  lease,  thereby  depriving  the 
defendants  of  that  for  which  their  money  was  given. 

Coming  thus  to  a Court  possessing  equitable  jurisdiction  and 
seeking  the  aid  of  that  Court,  I do  not  think  it  is  unduly  straining 
the  equitable  maxim  to  require  the  plaintiff  corporation  to  repay 
to  the  defendants  the  $3,000  which  they  have  received  from  them 
and  for  which  the  consideration  has  been  taken  away.  There  are 
cases  almost  without  number  in  which  this  equitable  principle  has 
been  enunciated  and  enforced.  Counsel  for  the  plaintiffs  urged 
that  a board  of  school  trustees,  being  a creature  of  a special  statute, 
is  not  in  the  same  position  as  other  corporations  which  have  under 
somewhat  similar  circumstances  been  compelled  to  refund  moneys 
for  which  the  consideration  was  to  be  an  ultra  vires  act  on  the  part 
of  such  corporation. 

I have  read  many  judicial  decisions  bearing  upon  the  position 
and  obligations  of  a corporation  which  has  obtained  benefit  under 
the  terms  of  a contract  or  agreement  which  it  may  not  fulfill  for 
the  reason  that  such  a contract  or  agreement  and  the  fulfillment 
of  it  would  be  ultra  vires.  The  principle  which  has  been  adopted 
and  followed  in  the  Courts  of  England,  the  United  States,  and 
Canada,  is  very  simply  yet  clearly  stated  in  the  reasons  for  judg- 
ment of  Gray,  J.,  in  Central  Transportation  Co.  v.  Pullman's 
Palace  Car  Co.  (1891),  139  U.S.  24,  60:— 
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"A  contract  ultra  vires  being  unlawful  and  void,  not  because  it 
is  in  itself  immoral,  but  because  the  corporation,  by  the  law  of 
its  creation,  is  incapable  of  making  it,  the  courts,  while  refusing 
to  maintain  any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faith  of  the  unlawful  contract,  to  be 
recovered  back,  or  compensation  to  be  made  for  it.  In  such  case, 
however,  the  action  is  not  maintained  upon  the  unlawful  contract, 
nor  according  to  its  terms;  but  on  an  implied  contract  of  the 
defendant  to  return,  or  failing  to  do  that,  to  make  compensation 
for,  property  or  money  which  it  has  no  right  to  retain.  To  main- 
tain such  an  action  is  not  to  affirm,  but  to  disaffirm,  the  unlawful 
contract.” 

This  quotation  is  to  be  found  in  Corpus  Juris,  forming  part 
of  the  foot-notes  to  para.  2169  on  p.  320  of  volume  14A.  In  the 
same  foot-notes  will  be  found  an  innumerable  list  of  decisions  of 
the  Courts  of  England  and  the  United  States. 

The  same  principle  is  clearly  set  forth  in  Brice  on  Ultra  Vires, 
3rd  ed.,  pp.  641  et  seq.,  and  p.  691. 

A careful  review  of  the  cases  upon  the  same  point  will  be 
found  in  the  reasons  for  judgment  of  Cameron,  J.A.,  in  the  case  of 
Trades  Hall  Co.  v.  Erie  Tobacco  Co.  (Man.)  (1916),  29  D.L.R. 
779,  at  p.  788  et  seq. 

From  my  perusal  of  many  of  the  leading  cases  in  which  this 
equitable  principle  is  upheld,  I have  not  found  any  distinction  being 
made  between  municipal  corporations  and  joint  stock  companies. 
I do  not  see  any  reason  why  a municipal  corporation  such  as  a 
city  or  town  or  a school  board,  if  it  obtained  money  or  property 
which  did  not  belong  to  it  and  to  which  it  had  no  equitable  right, 
should  be  permitted  to  retain  the  money  or  property  any  more  than 
any  corporation  of  any  other  kind.  The  principle  is  as  applicable 
to  a private  individual  as  to  a corporation.  In  such  cases  the  lia- 
bility of  the  individual  would  not  be  seriously  questioned.  As  I 
understand  the  matter,  the  question  of  liability  to  refund  was  raised 
in  the  case  of  corporations  because  the  power  to  contract  on  the  part 
of  the  corporation  is  limited  by  the  provisions  of  the  instrument  by 
which  it  is  created ; and,  the  contract  itself  being  ultra  vires , it  was 
contended  that  the  corporation  would  not  be  liable  to  refund  moneys 
paid  to  it  under  the  contract.  There  does  not  to  my  mind  appear 
to  be  any  reason  why  a municipal  corporation  should  not  be  sub- 
ject to  the  application  of  the  equitable  principle  and  be  required 
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to  restore  to  its  owner  money  or  property  to  which  the  municipal 
corporation  has  neither  legal  nor  moral  right. 

In  the  course  of  my  reading  I ran  across  one  case  in  which  a 
municipal  corporation  was,  by  the  Court  of  Appeal  in  England, 
held  to  be  subject  to  the  same  rule : Ilall  v.  Mayor  etc.  of  Swansea 
(1844),  5 Q.B.  526.  The  language  of  Lord  Denman  at  the  top  of 
p.  547  is  very  explicit. 

That  the  then  trustees  of  the  school  recognised  that,  if  the 
defendants  were  at  any  time  deprived  of  the  consideration  which 
they  were  to  receive  for  the  payment  of  the  $3,000,  that  sum  ought 
to  be  returned  to  them,  is  shewn  by  the  special  provision  in  the 
lease  to  that  effect.  Unless  it  is  that  the  present  members  of  the 
School  Board  are  advised  that  it  is  their  duty  to  oppose  the  claim 
of  the  defendants  to  the  return  of  their  money,  it  is  somewhat 
difficult  to  understand  the  attitude  which  they  are  taking  upon  that 
point.  However  that  may  be,  I am  definitely  of  opinion  that  it  is 
clearly  just  and  right  that  the  $3,000  should  be  repaid  to  the  defend- 
ants; and  there  will,  therefore,  be  judgment  for  the  defendants 
upon  their  counterclaim  for  the  return  of  the  $3,000.  As  the 
defendants  have  had  possession  of  the  rooms  forming  part  of  the 
school  premises  from  1915  until  1924,  I think  that  justice  will  be 
done  if  payment  is  directed  of  the  principal  sum  only  without 
interest. 

As  the  predecessors  in  office  of  the  present  trustees  are  largely 
responsible  for  the  present  position  of  matters,  and  as  the  present 
Board  declined  to  do  what  in  my  opinion  they  ought  in  equity  to 
have  done,  namely,  refunded  the  money,  the  plaintiffs  must  pay  the 
costs  of  this  litigation. 


[APPELLATE  DIVISION.] 
Re  Wheelee. 


Covenant — Building  Restrictions — Sale  of  Lots  upon  Plan — Requisites 
of  Building  Scheme — Deed  Containing  Covenant  not  Executed  by 
Purchaser — Equitable  Obligation — Application  under  Rule  603 — 
Costs. 

In  1909.  a company,  the  owner  of  a block  of  land,  conveyed  to  G'. 
certain  lots  shewn  on  a plan  of  the  block.  The  deed  cont^ine^  a 
covenant  on  the  part  of  G.,  although  the  deed  was  not  executed  by 
him.  not  to  erect  any  building  on  the  lots  other  than  of  the  kind 
and  description  specified  in  the  covenant:  — 

Held,  that,  although  G.  did  not  execute  the  deed,  he  was  in  equity 
bound  by  the  covenant,  which  was  part  of  the  transaction  under  which 
he  took  the  land. 
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The  covenant  was  for  a period  of  21  years  from  the  date  of  the  con- 
veyance. The  (Other  lots  upon  the  plan  were  sold  and  conveyed 
by  the  company  to  ether  persons  and  in  some  cases  similar  restric- 
tive covenants  were  exacted.  G.  sold  and  conveyed  his  lots  without 
imposing  any  restrictions:— 

Held,  in  the  circumstances  set  out  below,  there  being  no  evidence  that 
the  property  was  developed  as  a restricted  area,  that  no  building 
scheme  had  been  established,  either  in  respect  of  the  whole  block 
or  of  the  lots  conveyed  to  G.;  and  that  the  applicants,  the  executors 
of  a deceased  person  to  whom  G.  had  conveyed  five  lots,  were 
entitled  to  have  it  declared  that  the  lots  were  not  now  (1926) 
bound  by  the  restrictive  covenant  contained  in  the  deed  of  1909. 

Requisites  of  a building  scheme  considered. 

EUiston  v.  Readier,  [1908]  2 Ch.  374,  and  Reid  v.  Bickerstaff,  [1909] 
2 Ch.  305,  followed. 

Those  who  took  under  G.  with  knowledge  of  his  obligations  imposed 
by  the  deed  from  the  company  to  him  might  be  bound  to  observe 
his  negative  covenant,  and  the  company  would  have  been  entitled 
to  enforce  it  against  him;  but,  when  the  company  sold  its  last 
lot,  it  lost  the  right  to  invoke  the  equitable  jurisdiction  of  the  Court; 
and  G.,  being  himself  in  no  peril,  would  have  no  right  to  call 
upon  his  purchasers  to  observe  the  covenant 

London  County  Council  v.  Allen,  [1914]  3 K.B.  642,  and  Page  v.  Camp- 
bell (1921),  61  Can  S.C.R.  633,  referred  to. 

The  respondents,  persons  to  whom  lots  upon  the  plan  had  been  con- 
veyed and  who  unsuccessfully  opposed  the  application  of  the  execu- 
tors, made  under  Rule  603  to  quiet  their  title,  were  not  ordered  to 
pay  the  applicants’  costs. 


Motion  by  the  executors  of  the  will  of  Alexander  Wheeler, 
deceased,  for  an  order  declaring  that  restrictive  covenants  in  a 
conveyance  of  the  20th  November,  1909  (registered  as  number 
64141  on  the  same  day),  from  the  Northern  Realty  Company 
Limited  to  Thomas  S.  Gillis  of  lots  32  to  36  on  the  south  side  of 
Glenrose  avenue,  in  the  city  of  Toronto,  according  to  plan  No. 
1116,  and  other  lands,  are  not  now  binding  on  the  said  lands  nor 
on  the  applicants  as  the  owners  therefor ; or,  in  the  alternative,  for 
an  order  discharging  or  modifying  the  restrictions. 

The  motion  was  heard  by  Kelly,  J.,  in  the  Weekly  Court,  To- 
ronto. 

K.  F.  Mackenzie , for  the  applicants. 

J.  S.  McLaughlin , for  Jeffery  and  others,  respondents. 

May  7.  Kelly,  J. : — The  applicants’  material  sets  out  that  the 
conveyance,  which  was  not  executed  by  the  grantee,  contains  this 
covenant : — 

“ And  the  party  of  the  second  part,  to  the  intent  that  this 
covenant  shall  run  with  the  land  for  a period  of  21  years  from  the 
date  hereof,  for  himself,  his  heirs,  executors,  administrators,  and 
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assigns,  covenants  and  agrees  with  the  party  of  the  first  part,  its 
successors  and  assigns,  that  he  or  they  will  not  erect  or  place  or 
permit  to  be  erected  or  placed  any  building  on  the  lands  hereby 
conveyed  other  than  one  detached  dwelling  house  (not  an  apart- 
ment house)  without  stable  on  any  lot  of  a less  width  than  50 
feet,  to  cost  not  less  than  $3,500,  to  be  constructed  of  brick  or  stone, 
or  partly  of  brick  and  partly  of  stone,  and  to  be  so  located  that  no 
part  of  the  said  building  or  of  the  verandah  shall  be  nearer  than  6 
feet  to  the  easterly  or  westerly  limits  of  the  lots,  or  15  feet  to  the 
street,  and  other  than  a garage  constructed  of  material  suitable  foi 
a garage  to  be  erected  on  the  rear  of  the  lot,  and  that  no  sucn 
building  shall  be  used  for  the  purpose  of  any  profession  save  that 
of  a duly  qualified  medical  practitioner,  but  shall  be  used  for  resi- 
dential purposes  only.” 

The  grantee,  Gillis,  has  not  only  conveyed  to  the  late  Alexander 
Wheeler  lots  32  to  36,  both  inclusive,  but  has  also  conveyed  to  other 
purchasers  other  lots  described  in  that  conveyance,  and  buildings 
have  been  erected  upon  some,  if  not  all,  of  these  other  lots.  The 
Northern  Realty  Company  Limited  owned  other  lots  in  the  vicinity 
of  the  Gillis  lots,  and  conveyances  that  they  made  of  some  of  these 
lots  contain  restrictive  covenants  of  the  same  general  character  as, 
but  not  identical  with,  the  covenant  in  the  conveyance  to  Gillis. 

The  company  was  notified  of  this  application,  but  was  not  rep- 
resented upon  the  argument.  The  material  before  me  states  that  it 
does  not  appear  now  to  have  any  interest  in  any  of  the  lands  which 
it  did  own.  Those  opposing  the  application  are  subsequent  pur- 
chasers of  some  of  the  lots  conveyed  to  Gillis. 

What  is  now  to  be  determined  is,  whether  there  is  a building 
scheme  of  which  the  above  quoted  covenant  is  an  essential  factor; 
and,  if  such  a scheme  exists,  would  it  be  beneficial  to  the  persons 
principally  concerned  that  it  should  be  discharged  or  modified? 
(The  Conveyancing  and  Law  of  Property  Act,  1922,  12  & 13  Geo. 
V.  ch.  53,  sec.  2,  adding  sec.  57  to  E.S.O.  1914,  ch.  109.) 

The  subject  has  been  fully  considered  in  the  recent  cases — 
Re  Keyser  and  Daniel  J.  M'cA’Nulty  Realty  Co.  Ltd.  (1923),  55 
O.L.R.  136,  and  West  v.  Hughes  (1925),  58  O.L.E.  183— in  both  of 
which  many  important  decisions  are  referred  to.  It  is  unnecessary 
to  repeat  what  has  been  therein  laid  down. 

Peters  v.  Waddington  (1920),  18  O.W.N.  115,  cited  for  the 
applicants,  was  decided  on  different  circumstances,  and  is  not  here 
applicable. 

In  the  present  case  the  covenant  is  in  the  nature  of  a restric- 
tion or  condition,  the  intent  of  which  is  declared  by  the  conveyance 
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to  be  that  it  shall  run  with  the  land  for  21  years.  This  indicates 
an  intention  that  it  shall  attach  and  be  annexed  to  the  lands  therein 
described,  not  merely  as  a matter  of  agreement  between  the  vendor 
and  the  purchaser  imposed  for  the  vendor’s  benefit  and  protection, 
but  that  there  should  thereby  be  created  reciprocal  rights  and  obli- 
gations binding  upon  and  enuring  to  the  benefit  of  successive  own- 
ers of  the  lots  covered  by  the  conveyance. 

There  is  no  evidence  that  Gillis,  when  he  purchased,  had  know- 
ledge-that  his  vendor  was  the  owner  of  other  lands  adjacent  to  or 
in  the  vicinity  of  any  of  the  lands  he  purchased,  or  that,  if  he  had 
such  knowledge,  he  had  knowledge  also  of  the  restrictions  imposed 
upon  these  other  lands.  The  deed  having  been  registered,  the  regis- 
tration was  notice  to  subsequent  purchasers  of  the  burden  and  the 
benefit  of  the  restriction.  All  this  is  consistent  with  a general 
scheme  of  user  of  the  lots  conveyed  to  Gillis;  and  from  the  nature 
of  the  transaction  a building  scheme  in  accordance  with  the  terms 
of  the  restrictions,  which  are  an  essential  part  thereof,  may  most 
reasonably  be  inferred. 

I am  therefore  of  opinion  that  a building  scheme  attaching  to 
the  lots  so  conveyed  to  Gillis  has  been  established.  I am  also  of 
opinion  that  I should  not,  under  the  1922  Act,  release  or  modify 
the  restrictions.  Not  only  is  it  not  shewn  that  such  release  or 
modification  would  be  beneficial  to  all  the  persons  concerned,  but 
the  material  shews  that  several  owners  of  the  lots  in  the  deed  to 
Gillis,  and  who  actively  opposed  this  application,  have  erected 
buildings  said  to  be  in  conformity  with  the  terms  of,  and  relying 
upon,  the  restriction. 

The  application  should  be  dismissed  with  costs. 

The  applicants  appealed  from  the  order  of  Kelly,  J. 

May  28.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell,. 
Middleton,  and  Orde,  JJ.A. 

K.  F.  Mackenzie , for  the  appellants,  argued  that  no  building 
scheme,  even  in  the  restricted  sense  found  by  the  learned  Judge 
below,  had  been  proved.  A building  scheme  limited  to  the  Gillis 
lots  lacked  the  first  essential  element  of  a building  scheme,  namely, 
a common  vendor  who  imposes  the  restrictions : Elliston  v.  Readier, 
[1908]  2 Ch.  374  and  665,  followed  in  West  v.  Hughes,  58  O.L.R. 
183:  see  pp.  191,  192.  Here  the  common  vendor  is  Gillis,  and  he 
sold  lots  without  any  restrictions.  The  covenant  in  question  was 
from  Gillis  to  the  Northern  Realty  Company.  It  could  be  enforced 
only  by  the  covenantee  (if  for  its  benefit  alone)  or  (if  part  of  a 


LIX.] 


ONTARIO  LAW  REPORTS. 


227 


building  scheme)  by  the  covenantee  and  purchasers  of  portions  of 
the  lands  of  the  covenantee.  The  covenant  is  enforced  because,  the 
benefit  of  it  having  been  annexed  to  one  plot  of  land  and  the  bur- 
den to  another,  the  benefit  and  the  burden  pass  to  the  respective 
assignees:  West  v.  Hughes  {supra).  The  purchasers  of  lots  from 
Gillis  are  assignees,  not  of  the  covenantee,  but  of  the  covenantor. 
Reciprocity,  is  the  foundation  of  the  idea  of  a scheme:  Reid  v. 
Bicker  staff,  [1909]  2 Ch.  305,  at  p.  319.  A scheme  limited  to  the 
Gillis  lots  lacked  reciprocal  obligations.  Gillis  being  the  sole 
owner,  only  the  Northern  Realty  Company  could  enforce  the  cove- 
nant against  Gillis.  The  Northern  Realty  Company  aside,  Gillis 
could  build  as  he  pleased.  A purchaser  from  Gillis  without  restric- 
tions must  have  all  the  rights  which  Gillis  had.  The  expression 
“ to  the  intent  that  this  covenant  shall  run  with  the  land  for  a 
period  of  21  years  ” applies  to  the  burden  of  the  covenant,  not  to 
the  benefit,  and  is  more  applicable  to  an  isolated  covenant  than  to 
a building  scheme. 

J.  S.  McLaughlin , for  Jeffrey  and  others,  respondents,  con- 
tended that  the  evidence  shewed  that  there  was  a building  scheme 
affecting  all  the  lots  on  the  south  side  of  Glenrose  avenue  and  the 
north  side  of  Inglewood  drive  originally  owned  by  the  Northern 
Realty  Company;  and,  even  though  there  was  a variation  in  the 
restrictions  imposed  by  the  Northern  Realty  Company  in  convey- 
ances made  by  it,  these  .changes  were  not  sufficient  to  take  the  case 
outside  of  the  authorities  defining  building  schemes.  There  was  a 
common  vendor,  the  lands  were  definite,  and  all  the  other  require- 
ments of  a building  scheme  set  out  in  the  authorities  were  present 
here.  Counsel  relied  upon  the  cases  cited  for  the  appellants,  and 
also  referred  to  Re  Keyser  and  Daniel  A.  McA’Nulty  Realty  Co. 
Ltd.,  55  O.L.R.  136. 

June  11.  The  judgment  of  the  Court  was  read  by  Middleton-, 
J.A. : — An  appeal  by  the  applicants  from  an  order  of  Mr.  Justice 
Kelly,  dated  the  3rd  March,  1926,  dismissing  an  application  made 
before  him,  pursuant  to  the  provisions  of  Rule  603,  for  an  order 
declaring  that  the  restrictive  covenants  contained  in  a conveyance 
from  the  Northern  Realty  Company  Limited  to  Thomas  S.  Gillis, 
dated  the  20th  November,  1909,  and  registered  on  the  same  day, 
are  not  now  binding  upon  the  said  lands,  nor  on  th«  applicants  as 
the  owners  thereof,  and  also  dismissing  an  application  made  at 
the  same  time  by  the  applicants,  in  the  alternative,  for  an  order 
under  sec.  57  of  the  Conveyancing  and  Law  of  Property  Act  as 
enacted  by  the  statute  of  1922,  12  & 13  Yict.  ch.  53,  sec.  2,  modify- 
ing the  said  restrictions  so  as  to  permit  the  immediate  erection  of 
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two  dwelling  houses  on  each  50-foot  lot,  and  permitting  such 
dwelling  houses  to  be  built  within  6 feet  of  the  boundary-lines  of 
the  said  lots. 

The  Northern  Realty  Company  acquired  a block  of  land  from 
one  Louis  Wise  on  the  14th  November,  1906,  being  a portion  of  lot 
No.  19  on  the  south  side  of  Glenrose  avenue,  then  called  Pleasant 
avenue,  being  all  the  lots  on  the  south  side  of  that  street  to  the 
east  of  Welland  avenue,  and  also  lots  Nos.  37  to  48  on  the  north 
side  of  Inglewood  drive,  formerly  called  Rose  Hill,  the  first  street 
south  of  Glenrose  avenue,  and  also  a strip  of  land  to  the  east  of  the 
two  tiers  of  lots  extending  northerly  across  the  end  of  Glenrose 
avenue,  this  parcel  being  designated  upon  the  plan  as  “ reserved/’ 
The  first  lots  which  are  here  in  question  are  lots  Nos..  32  to  36  on 
the  south  side  of  Glenrose  avenue.  These  with  five  other  lots  on 
the  south  side  of  the  same  street,  Nos.  25,  27,  29,  30,  and  31,  and 
lots  Nos.  41  and  44  on  the  north  side  of  Inglewood  drive,  were  con- 
veyed by  the  Northern  Realty  Company  to  Thomas  S.  Gillis  on  the 
20th  November,  1909,  the  conveyance  containing  a restrictive 
covenant  on  the  part  of  the  grantee,  although  the  deed  was  not  exe- 
cuted by  him,  which  is  the  restriction  giving  rise  to  this  application. 
By  this  covenant  Gillis,  “ to  the  intent  that  this  covenant  shall  run 
with  the  land  for  a period  of  21  years  from  the  date  hereof,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenants 
and  agrees  with  the  party  of  the  first  part,  its  successors  and 
assigns,”  that  he  and  they  will  not  erect  any  building  on  the  lands 
other  than  one  detached  dwelling  house  (not  an  apartment  house) 
without  stable  on  any  lot  of  a less  width  than  50  feet,  to  cost  not 
less  than  $3,500,  to  be  constructed  of  brick  or  stone,  or  partly  of 
brick  and  partly  of  stone,  and  to  be  so  constructed  that  no  part  of 
the  building,  including  the  verandah,  shall  be  nearer  than  6 feet 
to  the  easterly  or  westerly  limits  of  the  lots,  or  15  feet  to  the  street, 
and  a garage  at  the  rear  of  the  lot ; no  building  to  be  used  for  the 
purpose  of  any  profession  save  that  of  a medical  practitioner,  but 
for  residential  purposes  only.  This  conveyance  leaves  only  lots 
Nos.  26  and  28  on  the  south  side  of  Glenrose  avenue. 


Lot  26  and  lot  38,  bein<?  the  lot  immediately  to  its  rear,  were 
conveyed  by  the  Northern  Real  tv  Company  on  the  5th  November. 
1910,  to  W.  M*.  Percy,  and,  by  divers  mesne  conveyances,  are  now 
in  the  name  of  John  J.  Jeffrey,  one  of  the  respondents.  The  con* 
veyance  of  the  Northern  Realty  Company  contains  a covenant  by 
the  grantee  and  is  signed  by  him.  It  is  somewhat  similar  in  form 
to  the  covenant  in  the  conveyance  to  Gillis  already  referred  to.  It, 
however,  differs  from  it  in  requiring  that  the  house  to  be  erected 
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on  lot  38  shall  cost  not  less  than  $4,500,  and  the  house  upon 
lot  26  not  less  than  $3,000,  and  the  buildings  are  to  be  3 feet, 
instead  of  6 feet,  from  the  easterly  and  westerly  boundaries  of  the 
lot.  The  covenant  is  for  a period  of  21  years  from  the  date  of  the 
conveyance.  Lot  28  was  conveyed  by  the  Northern  Realty  Com- 
pany Limited  to  Hannah  Cushing  on  the  3rd  January,  1913.  The 
conveyance  contains  a restrictive  covenant  running  from  tht  date 
of  the  conveyance  for  21  years  in  terms  similar  to  the  Gillis  cove- 
nant, and  is  executed  by  the  grantee.  This  lot  is  now  owned  by 
Harriet  Leonard,  one  of  the  respondents. 
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Of  the  land  conveyed  to  Gillis,  five  lots,  32  to  36,  are  now  owned 
by  the  appellants.  In  none  of  the  conveyances  subsequent  to  that 
to  Gillis  is  there  any  building  restriction  or  restrictive  covenant  of 
a similar  nature.  Of  the  remaining  Gillis  lots,  Nos.  29  and  30  were 
sold  by  him  in  1924  to  Heloise  E.  Kitchen,  one  of  the-  respondents, 
by  a conveyance  without  restrictions.  Lot  No.  31  was  sold  by  Gillis 
to  one  McGuire  on  the  1st  January,  1925,  the  conveyance  contain- 
ing no  restrictions,  and  it  is  now  owned  by  Alfred  Power,  one  of 
the  respondents.  It  will  thus  be  seen  that  the  five  easterly  lots  of 
this  block  are  owned  by  the  appellants  and  the  seven  westerly  lots 
of  this  block  are  owned  by  the  respondents,  who  oppose  the  appel- 
lants’ contentions.  Of  the  lots  on  the  north  side  of  Inglewood 
drive,  lot  No.  37  was  sold  by  the  Northern  Realty  Company,  on  the 
12th  November,  1909,  subject  to  a restriction  running  for  21  years 
from  the  date  of  the  conveyance,  which  differs  from  the  Gillis 
covenant  in  that  it  permits  the  erection  of  a stable.  On  the  24th 
April,  1923,  an  agreement  was  entered  into  between  the  then  owner 
of  this  lot,  one  Clara  Fairbanks,  the  owner  of  lot  38  lying  to  the 
east,  and  the  Realty  Company,  by  which  it  was  mutually  agreed 
that  a building  might  be  erected  up  to  3 feet  of  the  boundary-line, 
instead  of  6 feet  as  provided  by  the  covenant.  Lot  38,  as  already 
mentioned,  was  sold  at  the  same  time  as  lot  No.  26,  and  the  con- 
veyance contains  the  restriction  already  quoted.  This  is  now  vested 
in  Clara  S.  Fairbanks.  Lot  39  was  conveyed  by  the  Realty  Com- 
pany on  the  6th  October,  1909,  with  a restrictive  covenant  running 
for  20  years  from  the  date  of  the  sale.  Instead  of  permitting  a 
garage,  it  permits  “ a house  for  an  automotor  ” at  the  rear  of  the 
lot,  and  the  house  to  be  erected  is  not  “ to  be  used  for  the  purpose 
of  any  business,  trade,  sport,  or  employment,  save  that  of  a duly 
qualified  medical  practitioner.”  Lot  40  was  sold  on  the  11th  June, 
1909,  subject  to  a covenant  to  run  with  the  land  without  any  limit- 
ation as  to  time ; the  building  is  to  cost  $4,500 ; there  is  not  to  be 
a garage,  though  there  may  be  a house  for  an  automotor,”  and 
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the  covenant  as  to  the  use  to  be  made  of  the  building  is  similar  to 
that  in  the  covenant  upon  lot  39.  Lot, 41  is  included  in  the  Gillis 
conveyances.  Lots  42  and  43  were  conveyed  on  the  23rd  Novem- 
ber, 1909,  the  conveyance  containing  a restrictive  covenant  signed 
by  the  grantee,  running  for  21  years  from  its  date.  This  differs 
from  the  Gillis  covenant  by  permitting  the  erection  of  one  dwelling 
house  upon  the  two  lots  conveyed.  In  that  case  the  dwelling  house 
is  not  to  be  nearer  to  the  easterly  boundary  of  lot  No.  43  or  the 
westerly  boundary  of  lot  42  than  6 feet,  but  if  two  houses  are  erected 
then  neither  is  to  be  nearer  than  6 feet  to  the,  line  between  42  and 
43.  In  this  covenant  there  is  permission  to  erect  “ a house  for  an 
automotor  ” on  the  rear  of  either  lot.  Lot  44,  as  already  men- 
tioned, is  included  in  the  Gillis  covenant.  Lot  45  was  sold  on  the 
3rd  February,  1910,  the  conveyance  containing  a covenant,  running 
for  21  years  from  the  date  of  the  deed,  substantially  similar  to  the 
Gillis  covenant.  Lots  46  and  47  were  sold  on  the  25th  September, 
1909 ; the  covenant  in  this  case  runs  indefinitely,  calls  for  the  erec- 
tion of  a house  costing  $4,500  on  each  lot,  permits  the  erection  of 
a stable  or  house  for  an  automotor,  and  permits  the  erection  of  one 
building  on  the  two  lots,  in  which  case  the  restriction  as  to  build- 
ing within  6 feet  of  the  boundary-line  is  not  to  apply  to  the  line 
between  the  two  lots.  Lot  48  was  conveyed  on  the  1st  April,  1910, 
together  with  that  portion  of  the  reserve  lying  immediately  to  its 
east,  which  has  a frontage  of  26  feet  10  inches;  the  restrictive 
covenant  runs  for  21  years  from  the  date  of  the  conveyance,  per- 
mits the  erection  of  two  detached  houses  not  to  be  nearer  than  3 
feet  to  tht  westerly  limit  of  lot  48  or  3 feet  to  the  easterly  limit  of 
the  reserved  parcel,  or  one  house  upon  both  parcels,  in  which  case 
it  is  not  to  be  nearer  than  6 feet  to  the  easterly  and  westerly 
boundaries. 

The  remaining  parcels  of  land  owned  by  the  Northern  Realty 
Company,  namely,  the  reserve  or  the  part  east  of  lot  36  and  east 
of  the  end  of  Glenrose  avenue,  was  conveyed  on  the  27th  November, 
1925,  to  one  Coyle.  This  parcel  has  a width  of  28  feet  3 inches 
according  to  the  plan,  and  according  to  the  description  of  30  feet, 
2*4  inches.  No  restrictions  were  exacted. 

The  owners  of  the  land  on  Inglewood  drive,  though  notified, 
did  not  appear  to  oppose  this  application.  The  Northern  Realty 
Company,  having  sold  all  its  lots,  also  takes  no  part  in  opposition. 

The  owners  of  the  land  on  the  south  side  of  Glenrose  avenue 
strenuously  oppose  what  is  sought  by  the  appellants.  They  have 
erected  costly  houses  upon  their  lots,  and  are  satisfied  that  the 
degradation  of  the  neighbourhood  by  what  is  proposed  would  result 
in  the  depreciation  of  their  residences. 
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Nothing  is  said  in  the  material  filed  by  either  party  indicating 
the  circumstances  under  which  the  property  was  subdivided.  There 
is  nothing  to  shew  that  there  was  a building  scheme  unless  it  is  to 
be  inferred  from  the  conveyances. 

Upon  the  motion  for  relief  under  the  statute  the  appellants 
further  shew  that  there  has  been  in  some  instances  violation  of  the 
building  restrictions;  that  duplex  houses  have  been  erected;  and, 
further,  that  upon  the  portion  of  the  reserve  adjacent  to  the  appell- 
ants’ lands  an  apartment-house  is  being  erected;  and  that  on  all 
the  surrounding  streets  many  buildings  have  been  erected  upon 
small  lots,  and  entirely  out  of  harmony  with  the  requirements  of 
the  covenants  referred  to. 

Mr.  Justice  Kelly  has  considered  the  matters  with  his  usual 
thoroughness  and  care,  and  has  come  to  the  conclusion  that  the 
covenant,  as  a covenant,  is  not  operative,  and  that,  so  far  as  the 
sales  by  the  Northern  Realty  Company  are  concerned,  a building 
scheme  has  not  been  established,  but  that  a subordinate  building 
scheme  has  been  shewn  having  relation  to  the  lots  conveyed  to  Gillis, 
and  by  him  disposed  of,  and  that  a case  has  not  been  made  out  for 
relief  under  the  Act  of  1922. 

The  cases  upon  the  question  of  restrictive  covenants  and  build- 
ing schemes  are  most  satisfactorily  classified  and  reviewed  in  a 
thesis  published  by  Ur.  Behan,  of  the  Melbourne  University,  in 
1924,  and  I am  greatly  indebted  to  him  in  what  I have  to  say  con- 
cerning this  case. 

In  the  case  of  Elliston  v.  Readier,  [1908]  2 Ch.  374,  Mr.  Jus- 
tice Parker  thus  sums  up  the  requisites  of  a building  scheme  (p. 
384)  : — ■ 

“ It  must  be  proved  (1)  that  both  the  plaintiffs  and  the  defend- 
ants derive  title  under  a common  vendor;  (2)  that  previously  to 
selling  the  lands  to  which  the  plaintiffs  and  defendants  are  respect- 
ively entitled  the  vendor  laid  out  his  estate,  or  a defined  portion 
thereof  (including  the  lands  purchased  by  the  plaintiffs  and  defend- 
ants respectively),  for  sale  in  lots  subject  t8  restrictions  intended 
to  be  imposed  on  all  the  lots,  and  which,  though  varying  in  details 
as  to  particular  lots,  are  consistent  and  consistent  only  with  some 
general  scheme  of  development;  (3)  that  these  restrictions  were 
intended  by  the  common  vendor  to  be  and  were  for  the  benefit  of 
all  the  lots  intended  to  be  sold,  whether  or  not  they  were  also 
intended  to  be  and  were  for  the  benefit  of  other  lots  retained  by 
the  vendor;  and  (4)  that  both  the  plaintiffs  and  the  defendants, 
or  their  predecessors  in  title,  purchased  their  lots  from  the  common 
vendor  upon  the  footing  that  the  restrictions  subject  to  which  the 
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purchases  were  made  were  to  enure  for  the  benefit  of  the  other  lots 
included  in  the  general  scheme  whether  or  not  they  were  also  to 
enure  for  the  benefit  of  other  lands  retained  by  the  vendor.” 

The  learned  Judge  further  observes  that,  upon  the  third  point, 
the  vendor’s  object  in  imposing  the  restrictions  must  in  general  be 
gathered  from  all  the  circumstances  of  the  case,  and  particularly 
the  nature  of  the  restrictions.  If  a general  observance  of  the 
restrictions  is  calculated  to  enhance  the  value  of  the  other  lots,  it  is 
a fair  inference  that  the  vendor  intended  the  restrictions  to  be  for 
the  benefit  of  all  the  lots ; and,  further,  if  the  first  three  points  are 
established,  the  fourth  point  may  readily  be  inferred,  “ provided 
the  purchasers  have  notice  of  the  facts  involved  in  the  first  three 
points ; but  if  the  purchaser  purchases  in  ignorance  of  any  material 
part  of  these  facts,  it  would  be  difficult,  if  not  impossible,  to  estab- 
lish the  fourth  point.” 

The  full  significance  of  this  is  more  clearly  apprehended  when 
it  is  remembered  that  it  is  predicated  upon  Spicer  v.  Martin  (1888), 
14  App.  Oas.  12,  23,  24,  where  Lord  Macnaghten  adopts  the  state- 
ment of  Vice-Chancellor  Hall  in  Renats  v.  Cowlishaw  (1878),  9 
Ch.D.  125,  129,  saying  that  the  law  had  never  been  more  clearly 
stated  than  by  that  very  learned  Judge. 

In  that  case  it  is  determined  “ that  any  one  who  has  acquired 
land,  being  one  of  several  lots  laid  out  for  sale  as  building  plots, 
where  the  Court  is  satisfied  that  it  was  the  intention  that  each  one 
of  the  several  purchasers  should  be  bound  by  and  should  as  against 
the  others  have  the  benefit  of  the  covenants  entered  into  by  each  of 
the  purchasers,  is  entitled  to  the  benefit  of  the  covenant;  and  that 
this  right,  that  is,  the  benefit  of  the  covenant,  enures  to  the  assign 
of  the  first  purchaser,  in  other  words,  runs  with  the  land  of  such 
purchaser.  This  right  exists  not  only  where  the  several  parties 
execute  a mutual  deed  of  covenant  but  wherever  a mtual  contract 
can  be  sufficiently  established.  A purchaser  may  also  be  entitled 
to  the  benefit  of  a restrictive  covenant  entered  into  with  his  vendor 
by  another  or  others  where  his  vendor  has  contracted  with  him  that 
he  shall  be  the  assign  of  it,  that  is,  have  the  benefit  of  the  covenant.” 

In  Reid  v.  Bickerstaff , [1909]  2 Ch.  305,  Cozens-JIardy,  M.R., 
says  (pp.  319,  320) : — 

“ What  are  some  of  the  essentials  of  a building  scheme  ? In  my 
opinion  there  must  be  a defined  area  within  which  the  scheme  is 
operative.  Reciprocity  is  the  foundation  of  the  idea  of  a scheme. 
A purchaser  of  one  parcel  cannot  be  subject  to  an  implied  obliga- 
tion to  purchasers  of  an  undefined  and  unknown  area.  He  must 
know  both  the  extent  of  his  burden  and  the  extent  of  his  benefit. 
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Not  only  must  the  area  be  defined,  but  the  obligations  to  be  imposed 
within  that  area  must  be  defined.  Those  obligations  need  not  be 
identical.  For  example,  there  may  be  houses  of  a certain  value  in 
one  part  and  houses  of  a different  value  in  another  part.  A build- 
ing scheme  is  not  created  by  the  mere  fact  that  the  owner  of  an 
estate  sells  it  in  lots  and  takes  varying  covenants  from  various 
purchasers.  There  must  be  notice  to  the  various  purchasers  of 
what  I may  venture  to  call  the  local  law  imposed  by  the  vendors 
upon  a definite  area  ...  If  on  a sale  of  part  of  an  estate  the  pur- 
chaser covenants  with  the  vendor,  his  heirs  and  assigns,  not  to  deal 
with  the  purchased  property  in  a particular  way,  a subsequent  pur- 
chaser of  part  of  the  estate  does  not  take  the  benefit  of  the  covenant 
unless  (a)  he  is  an  express  assignee  of  the  covenant  as  distinct 
from  assignee  of  the  land,  or  (5)  the  restrictive  covenant  is 
expressed  to  be  for  the  benefit  and  protection  of  the  particular  par- 
cel purchased  by  the  subsequent  purchaser.  In  the  case  of  (a)  of 
course  the  subsequent  purchaser  can  sue.  In  the  case  of  (5)  the 
benefit  of  the  covenant  passes  to  the  purchaser,  whether  he  knew 
of  its  existence  or  not  . . . But  unless  either  (A)  or  (5)  can  be 
established,  it  remains  for  the  vendor  to  enforce  or  abstain  from 
enforcing  the  restrictive  covenant.” 

Here  there  is  no  real  attempt  to  shew  a building  scheme  on  ihe 
part  of  the  Northern  Realty  Company.  So  long  as  they  had  lots 
remaining  on  their  hands,  they  exacted  varying  covenants  extend- 
ing over  varying  times,  for  all  that  appears,  entirely  for  their  own 
benefit.  There  is  nothing  to  shew  that  there  was  any  intention  on 
the  part  of  that  company  to  secure  any  benefit  to  the  owners  of  lots 
once  sold.  This  may  be  gathered  from  the  fact  that  when  they 
came  to  sell  the  last  remaining  parcel  they  exacted  no  covenant  at 
all.  The  case  is  one  of  the  type  illustrated  by  Playter  v.  Lucas 
(1921),  51  O.L.R.  492.  Then  again  the  varying  nature  of  the 
covenants  goes  far  to  shew  that  there  was  no  real  building  scheme 
at  all.  This  is  not  the  case  of  laying  out  a large  block  of  land — 
“ his  estate,”  as  it  is  called  in  many  of  the  cases — shewing  “ a 
scheme  of  development,”  or  of  “ common  use  and  occupation.” 
There  is  no  evidence  that  the  property  was  developed  as  a restricted 
area,  in  fact,  so  as  to  bring  it  within  the  class  of  cases  of  which 
Re  Lome  Parle  (1913-14),  30  O.L.R.  289,  33  O.L.R.  51,  will  serve 
as  an  example.  This  is  merely  a case,  as  far  as  I can  judge,  of  the 
purchase  of  a block  of  some  25  building  lots,  and  an  attempt  to 
sell  them  at  a profit. 

Nor  can  I agree  with  the  learned  Judge  that  a building  scheme 
has  been  established  with  reference  to  the  lands  conveyed  to  Gillis, 
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and  resold  by  him.  It  has  to  be  borne  in  mind  that  these  did  not 
constitute  a compact  and  consolidated  parcel.  Lots  29  to  36  are 
contiguous;  lots  25  and  27  are  separated  from  these  by  lots  26  and 
28,  and  the  remaining  two  lots,  41  and  44,  are  entirely  separate 
lots  fronting  upon  another  street.  One  has  only  to  keep  in  mind 
the  definition  which  I have  quoted  of  a building  scheme  to  arrive 
at  the  conclusion  that  these  lots  cannot  be  regarded  as  an  estate 
which  Gillis,  as  vendor,  so  subdivided. 

Nor  did  Gillis  in  selling  the  different  lots  seek  to  impose  any 
restrictions.  All  his  deeds  are  deeds  absolute  in  form  without  any 
qualification.  It  may  well  be  that  those  who  took  under  him  with 
knowledge  of  his  obligations  in  the  deed  from  the  Northern  Realty 
Company  to  him  would  be  bound  to  observe  his  negative  covenant, 
and  that  the  Northern  Realty  Company  would  have  been  entitled  to 
enforce  it  against  them ; but,  when  it  sold  its  last  lot,  it  lost  the  right 
to  invoke  the  equitable  jurisdiction  of  the  Court ; and  Gillis,  being 
himself  in  no  peril,  would  have  no  right  to  call  upon  his  purchasers 
to  observe  the  covenant:  Page  v.  Campbell  (1921),  61  Can.  S.C.R. 
633;  London  County  Council  v.  Allen,  [1914]  3 K.B.  642. 

The  result  is  that  the  appellants  are  entitled  to  have  it  declared 
that  the  lots  in  question  are  not  now  legally  bound  by  the  restrictive 
covenant  contained  in  the  deed  of  1909. 


I have  not  overlooked  the  fact  that  Gillis  did  not  sign  the  deed. 
I think  that  in  equity  he  is  bound  in  the  same  manner  as  though 
he  had  executed  it.  It  was  part  of  the  transaction  under  which 
he  took  the  land,  and,  although  an  action  at  law  would  not  lie  upon 
the  unexecuted  covenant,  it  would  control  the  situation  in  equity. 

I have  much  sympathy  with  the  respondents  upon  this  applica- 
tion, but  they  fail  because  they  have  failed  to  shew  that  they,  or 
those  through  whom  they  claim  title,  had  any  real  interest  in  the 
covenant  imposed.  Their  grievance  is  probably  not  as  severe  as 
they  imagine,  for  the  covenant  would  expire  in  less  than  4 years 
according  to  its  terms. 

As  this  dispute  has  been  brought  about  by  an  application  of' 
the  appellants  to  quiet  their  title,  and  the  dispute  has  thus  been 
provoked,  I do  not  think  it  is  a case  to  award  costs  against  these 
who  have  been  brought  here  as  unwilling  respondents. 


Appeal  allowed  without  costs.. 
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O’Keefe  and  Lynch  of  Canada  Ltd.  v.  Toronto  Insurance  and 
Vessel  Agency  Ltd. 

Contract — Insurance  of  Vessels — Payment  of  Premiums — Liability  of 
Brokers  Acting  for  Assured — Underwriters'  Claim  against  Brokers 
— Custom — Law  of  England — Whether  Introduced  into  Upper 
Canada  by  32  Geo.  III.  ch.  1 — Liability  of  Agent  apart  from  Statute 
or  Custom — Existence  of  Agreement — Inference  from  Facts  and 
Conduct. 

By  a custom  of  which  the  courts  took  judicial  notice  in  England, 
when  marine  insurance  was  effected  through  a broker,  the  broker 
and  not  the  assured  was  liable  to  the  underwriter  for  the  premium, 
while  the  underwriter  was  directly  responsible  to  the  assured  for 
the  loss.  Since  the  English  Marine  Insurance  Act,  1906  (6  Edw. 
VII.  ch.  41),  unless  otherwise  agreed,  the  rights  of  the  underwriter, 
the  assured,  and  the  broker  have  been  by  statute  what  they  were 
by  custom. 

It  could  not  be  said,  however,  that  in  1792  the  rule  was  so  firmly 
established  as  part  of  the  law  of  England  that  it  was  to  be  deemed 
to  have  been  introduced  into  Upper  Canada  by  the  Act  of  32  Geo. 
III.  ch.  1. 

Review  of  the  English  authorities. 

In  this  action,  the  plaintiffs,  who  were  marine  insurance  brokers 
and  also  represented  certain  underwriters,  sought  to  recover  from 
the  defendants,  who  were  brokers  but  not  underwriters,  the  un- 
paid balance  of  the  premiums  of  certain  policies  which  the  plain- 
tiffs caused  to  be  written,  covering  vessels  owned  by  customers  of 
the  defendants:  — 

Held,  that,  in  the  absence  of  a law  like  the  modern  English  statute, 
or  of  a custom  such  as  that  which  preceded  the  statute,  it  must  be 
assumed  that,  in  so  far  as  the  case  turned  upon  the  legal  obligations 
of  the  broker  to  the  underwriter  and  of  the  assured  to  the  broker, 
the  law  to  be  applied  was  the  ordinary  law  of  agency. 

But  it  was  a proper  inference  from  the  facts  proved  in  this  case  that 
an  agreement  existed  whereby  the  relationship  iof  creditor  and 
debtor  had  been  created  between  the  plaintiffs  and  the  defendants: 
for  not  only  did  the  parties  expect  that  the  defendants  would  collect 
the  premiums  and  pay  them  over  to  the  plaintiffs,  but  the  defendants 
proceeded  to  collect,  and  to  treat  themselves  as  debtors  to  the 
plaintiffs  for  what  they  had  not  collected  as  well  as  for  what  they 
collected  and  paid  over,  and  out  of  the  first  moneys  received  from  the 
assured  they  paid  themselves  in  advance  for  collecting  all  the  rest, 
thus  doing  an  act  which  could  not  be  justified  upon  any  other  footing 
than  the  existence  of  an  agreement. 

Action  to  recover  a balance  alleged  to  be  due  in  respect  of  prem- 
iums paid  by  the  plaintiffs  at  the  request  of  the  defendants  upon 

certain  policies  of  marine  insurance. 

The  action  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

A.  W.  Roebuck  and  E.  A.  Newson,  for  the  plaintiffs. 

W.  S.  Montgomery , for  the  defendants. 
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June  12.  Rose,  J. : — The  plaintiffs  are  marine  insurance  brok- 
ers and  also  the  representatives  in  Toronto  of  certain  underwriters. 
The  defendants  are  brokers  but  not  underwriters.  The  question  in 
the  case  is  as  to  the  liability  of  the  defendants  to  the  plaintiffs  for 
the  unpaid  balance  of  the  premiums  of  certain  policies  which,  at  the 
defendants’  request,  the  plaintiffs  caused  to  be  written,  covering 
vessels  owned  by  customers  of  the  defendants. 

In  1920  the  British  American  Shipbuilding  Company  Limited 
was  building  two  vessels  at  Welland  for  the  Dominion  G-overnment. 
The  vessels,  called  the  “ Canadian  Otter  ” and  the  “ Canadian 
Squatter,”  were  to  be  towed  in  two  sections  from  Welland  to  Mont- 
real, where  they  were  to  be  put  together  and,  after  their  trial  trips, 
delivered  to  the  Government.  The  defendants  learned  that  if  they 
could  quote  a satisfactory  rate  they  could  obtain  an  order  to  place 
insurance  covering  the  vessels  on  the  voyages  in  sections  to  Mont- 
real, during  the  building  operations  in  Montreal,  and  until  delivery 
to  the  Government.  The  defendants,  however,  were  not  in  a posi- 
tion to  place  the  insurance  themselves,  and  they  laid  the  matter 
before  the  plaintiffs,  who  were  in  a more  favourable  position 
because  of  their  connexion  with  O’Keefe  and  Lynch  Incorporated 
of  New  York,  and  because  they  were  the  representatives  of  certain 
underwriting  companies.  Mr..  Walkinshaw,  the  plaintiffs’  manager, 
then  made  inquiries  in  New  York,  and,  from  New  York,  tele- 
graphed to  the  defendants  that  he  could  bind  the  risk  at  a named 
rate.  The  defendants  telegraphed  instructions  to  bind  the  risk 
accordingly,  placing  $1,024,000  on  each  vessel.  They  gave  in  the 
telegram  the  probable  dates  of  sailing — the  first  vessel  to  sail  early  in 
July,  and  the  second  about  the  end  of  August,  1920 — and  they 
asked  for  an  option  to  extend  the  voyage  to  Quebec  for  the  joining 
of  the  parts  of  the  vessels.  They  asked  also  for  a quotation  for 
“ P.  and  I.”  insurance,  that  is  protection  and  indemnity  against 
claims  for  damage  done  by  the  vessels. 

After  Mr.  Walkinshaw’s  return  to  Toronto,  “ warranties,” 
including  the  sailing  dates,  were  furnished  by  the  defendants  to  the 
plaintiffs ; and  the  plaintiffs  issued  their  “ binders,”  that  is  their 
undertakings  to  procure  insurance  for  the  British  American  Ship- 
building company  “ for  account  of  whom  it  may  concern,  loss,  if 
any,  payable  to  assured  and/ or  the  Minister,  Department  of  Marine 
and  Fisheries  ...  as  their  interests  may  appear.”  With  these 
documents  in  their  possession  the  defendants  certified  to  the  Bri- 
tish American  Shipbuilding  Company  that  they  had  effected  the 
required  insurance  in  the  City  of  New  York  Insurance  Company 
and  the  Baltica  Insurance  Company  (two  companies  which  the 
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plaintiffs  represented)  and  in  “ other  New  York  and  English  com- 
panies.” They  did  not  disclose  the  fact  that  the  negotiations  with 
the  underwriters  had  been  conducted  by  the  plaintiffs : it  was  not 
intended  that  the  plaintiffs  should  be  known  to  the  shipbuilding 
company. 

When  the  first  of  the  ships,  the  “ Canadian  Otter,”  was  nearly 
ready  to  sail,  the  defendants  instructed  the  plaintiffs  to  place  “ P. 
and  I.”  insurance  to  the  amount  of  $684,000  on  each  ship. 

The  “ Canadian  Otter  ” sailed  on  the  24th  June,  and  arrived 
at  Montreal  on  the  6th  July.  There  is,  or  at  the  trial  there  was,  a 
dispute  as  to  whether  the  plaintiffs  had  performed  their  undertak- 
ing to  procure  insurance  on  this  ship,  but  I think  there  is  no  doubt 
that  they  had  done  so.  Marine  risks,  placed  through  brokers,  are 
in  the  first  instance  placed  somewhat  informally.  The  brokers  pre- 
pare— or  in  this  case  the  brokers  prepared — on  their  own  printed 
forms  a number  of  documents  like  the  “ binders  ” which  the  plain- 
tiffs had  given  to  the  defendants.  These  are  submitted  to  the  rep- 
resentatives of  various  underwriters.  A representative  who  is  will- 
ing to  bind  his  principals  for  a portion  of  the  proposed  risk  indi- 
cates on  one  of  the  forms  the  proportion  of  the  whole  insurance  that 
he  will  take,  and  the  rate,  and  adds  his  initials.  Then  he  causes  an 
entry  to  be  made  in  his  office  record,  and  the  insurance  is  in  force, 
although  the  premium  has  not  been  paid  and  although  the  policy 
may  not  be  written  or  delivered  immediately ; indeed,  the  policy  in 
many  cases  is  not  delivered  until  after  the  termination  of  the  risk. 
There  is  no  need  to  set  out  in  detail  the  dealings  of  the  plaintiffs 
with  each  of  the  underwriters  bound  in  this  case;  it  suffices  to 
repeat  that  I am  satisfied  that  at  the  relevant  times  the  owners  were 
fully  insured  in  respect  of  the  “ Canadian  Otter  ” to  the  amount 
of  $1,024,000  on  “ hull  and  disbursements  ” and  to  the  amount  of 
$684,000  in  respect  of  “P.  and  I.”  Mr.  Brenker’s  evidence,  espe- 
cially, is  clear  and  convincing  as  to  this. 

The  “ Canadian  Squatter  ” was  not  ready  to  sail  within  the  time 
mentioned  in  the  warranties  delivered  by  the  defendants  to  the 
plaintiffs;  and  the  plaintiffs,  who  in  some  way  had  lost  money  in 
respect  of  the  “ Canadian  Otter  ” (see  their  letter  to  the  Shippers’ 
Underwriting  Agency  of  the  10th  February,  1921 — exhibit  16), 
insisted  on  an  increased  premium  for  the  insurance  on  the  “ Cana- 
dian Squatter  ” — one-quarter  of  one  per  cent,  additional  if  the 
ship  sailed  before  the  15th  September  and  three-eighths  of  one  per 
cent,  if  she  sailed  between  the  15th  September  and  the  18th  Septem- 
ber. This  was  agreed  to.  The  defendants  allege  that  the  agree- 
ment was  induced  by  false  representations  made  by  Mr.  Walk  in- 
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shaw  to  the  effect  that  the  underwriters  were  insisting  upon  an 
extra  premium;  but,  while  I think  that  it  is  possible  that  Mr. 
Foote,  the  manager  of  the  defendants’  marine  department,  may 
have  believed  that  some  such  representation  had  been  made,  I do 
not  think  it  was  in  fact  made:  Mr.  Foote’s  evidence,  apart  alto- 
gether from  Mr.  Walkinshaw’s  denial,  is  quite  insufficient  to  estab- 
lish it,  and  an  employee  of  the  defendants,  to  whom,  as  the  defend- 
ants suggest,  it  may  have  been  made,  was  not  called  as  a witness. 

There  is  a dispute  as  to  whether  the  stipulated  amount  of  insur- 
ance on  the  “ Canadian  Squatter  ” was  effected  and  was  in  force 
at  the  relevant  times.  The  first  section  of  the  ship  sailed  on  the 
15th  September,  and  arrived  at  Montreal  on  the  28th  September, 
and  the  second  section  sailed  on  the  16th  and  arrived  on  the  29th-; 
and  there  are  allegations  that  “hull”  policy  No.  44,341  of  the 
Continental  Insurance  Company  for  $683,602  did  not  attach, 
because  it  contained  a warranty  that  the  ship  would  sail  not  later 
than  the  15th  August,  and  that  policies  Nos.  44,344  and  44,391  of 
the  same  company,  the  former  for  the  voyage  from  Welland  to 
Montreal  and  the  latter  for  the  risk  attaching  on  arrival  at  Vickers’s 
dock,  Montreal,  were  ineffective  to  cover  the  whole  term  for  which 
insurance  was  to  be  written,  for  the  reason  that  in  policy  No.  44,391 
the  date  of  arrival  at  Montreal  is  stated  as  the  13th  October.  These 
allegations,  on  their  face,  are  more  serious  than  any  of  the  other 
allegations  of  failure  on  the  part  of  the  plaintiffs  to  effect  the 
agreed  amount  of  insurance,  whether  on  the  “ Canadian  Otter  ” 
or  on  the  “ Canadian  Squatter,”  but  they  are  displaced  by  the  evi- 
dence. The  underwriters  had  agreed  not  to  insist  on  the  warranty 
that  the  ship  would  sail  by  the  15th  August;  and  the  mistake  in 
the  date  stated  for  the  commencement  of  the  risk  covered  by  policy 
No.  44,391  is  explained' satisfactorily,  and,  in  any  case,  could  not 
have  vitiated  the  contract  evidenced  by  the  company’s  “ binder.” 
I find  that  there  was  complete  performance  by  the  plaintiffs  of 
their  agreement  to  place  insurance  on  the  “ Canadian  Squatter.” 


The  plaintiffs  and  defendants  had  had  earlier  transactions 
similar  to  that  here  in  question,  although  on  a smaller  scale.  In 
those  transactions  the  defendants  had  collected  the  premiums  from 
their  principals,  the  assured,  and,  after  deducting  their  share  of  the 
commission  allowed  by  the  underwriters,  had  remitted  the  balance 
to  the  plaintiffs,  who  had  retained  the  remainder  of  the  commission 
and  had  paid  the  net  premium  to  the  underwriters.  The  expecta- 
tion of  both  parties  was  that  the  same  course  would  be  followed  in 
this  instance,  and  it  was  followed,  but,  unfortunately,  the  ship- 
building company  went  into  liquidation  before  paying  the  whole 
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amount  of  the  premiums,  and  the  question  that  arises  is  whether  the 
defendants  are  responsible  to  the  plaintiffs  for  so  much  as  has  not 
been  collected — there  is  a subsidiary  question  about  a sum  of 
$736.52,  which  will  be  mentioned,  but  the  main  issue  in  the  case  is 
as  stated. 

The  total  of  the  premiums  of  the  insurance  on  the  “ Canadian 
Otter,”  at  the  agreed  rate,  was  $15,106,  and  the  total  of  the  prem- 
iums of  the  insurance  on  the  “ Canadian  Squatter  ” was  $18,946, 
in  all  $34,050.  It  was  known  to  the  parties  that  the  underwriters 
would  allow  to  the  brokers  a commission  of  15  per  cent,  upon  the 
premiums  collected  and  remitted  by  the  brokers ; and  it  was  under- 
stood, apparently  without  anything  being  said,  that  the  15  per 
cent,  should  be  divided,  10  per  cent,  to  the  defendants  and  5 per 
cent,  to  the  plaintiffs.  It  was  known  also  that  the  commission 
would  be  allowed  only  upon  so  much  of  the  premium  as  was  paid 
by  the  brokers  to  the  underwriters — that  if  the  underwriters  were 
compelled  to  resort  to  the  assured  they  would  pay  no  commission 
on  what  they  collected.  The  defendants,  then,  after  the  policies 
had  been  delivered — some  of  them  were  not  delivered  until  Novem- 
ber— began  to  make  collections  from  the  shipbuilding  company  and 
to  make  payments  to  the  plaintiffs.  The  first  payment  was  on  the 
13th  December,  1920,.  on  which  day  the  defendants  sent  a cheque  for 
$12,138.30  with  a statement  shewing  that  the  amount  was  arrived 
at  as  follows : — 
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“ Canadian  Otter,”  premiums $15,106.00 

Certain  other  ships,  premiums  . . 500.00  $15,606.00 


Less 

Commission  on  “Otter”  premiums  (10%)  1,510.60 

Commission  on  the  $500  (12%%) 62.50 

Commission  on  “ Squatter  ” premiums 

(10%)  1,894.60  3,467.70 


$12,138.30 

That  is  to  say,  the  defendants  remitted  the  amount  payable  in 
respect  of  the  “ Canadian  Otter,”  less  the  whole  commission  retain- 
able by  them  in  respect  of  the  “ Canadian  Squatter.”  Other  sums 
were  paid  later  on  account  of  the  premiums  of  the  insurance  on 
the  “Canadian  Squatter,”  the  defendants  in  all  their  statements 
treating  themselves  as  the  debtors  and  the  plaintiffs  as  the  creditors  ; 
and,  assuming  the  defendants  to  have  been  justified  in  retaining 
their  commission  of  10  per  cent,  in  respect  of  sums  not  yet  paid  by 
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them  to  the  plaintiffs,  all  but  $2,069.69  of  the  plaintiffs’  claim  has 
been  paid.  The  action  is  brought  to  recover  that  balance. 

In  England,  by  custom  which  was  proved  so  often  that  the 
courts  took  judicial  notice  of  it,  when  marine  insurance  was  effected 
through  a broker,  the  broker  and  not  the  assured  was  liable  to  the 
underwriter  for  the  premium,  while  the  underwriter  was  directly 
responsible  to  the  assured  for  the  loss;  and  this  was  the  case  even 
when  the  policy  recited  an  undertaking  on  the  part  of  the  assured 
to  pay  the  premium.  As  between  the  underwriter  and  the  assured 
(who  often  was  unknown  to  the  underwriter)  the  broker  was  deemed 
to  have  paid  the  premium  (with  money  which  he  had  borrowed 
from  the  underwriter).  As  between  the  broker  and  the  assured, 
the  broker  was  deemed  to  have  paid  the  premium  for  and  at  the 
request  of  the  assured:  Power  v.  Butcher  (1829),  10  B.  & C.  329; 
Universo  Insurance  Co.  of  Milan  v.  Merchants  Marine  Insurance 
Co.,  [1897]  2 Q.B.  93.  Since  1906,  “unless  otherwise  agreed,” 
the  rights  of  the  underwriter,  the  assured,  and  the  broker  have 
been  by  statute  what  they  were  by  custom : The  Marine  Insurance 
Act,  1906  (6  Edw.  VII.  ch.  41),  secs.  52,  53,  54;  Arnould  on 
Marine  Insurance,  11th  ed.,  p.  150. 

In  the  Universo  case,  A.  L.  Smith,  L.J.,  speaks  of  the  custom 
as  having  existed  “ for  about  a century,  at  any  rate,”  which  would 
carry  it  back  almost  to  1792,  the  year  of  the  passing  of  the  Act 
32  Geo.  III.  ch.  1,  by  which  the  Legislature  of  Upper  Canada 
enacted  (sec.  3)  that,  in  all  matters  of  controversy  relative  to 
property  and  civil  rights,  resort  should  be  had  to  the  laws  of  Eng- 
land, as  the  rule  for  the  decision  of  the  same.  Nevertheless,  in  my 
opinion,  it  cannot  safely  be  said  that  in  1792  the  rule  was  so  firmly 
established  as  part  of  the  law  of  England  that  it  is  to  be  deemed 
to  have  been  introduced  into  Upper  Canada  by  the  Act  of  32  Gep. 
III. 

As  is  mentioned  by  Lord  Justice  A.  L.  Smith,  the  case  of 
Edgar  v.  Fowler  (1803),  3 East  222,  shews  that  as  early  as  1803 
brokers  collected  premiums  from  the  assured  and  gave  credit  for 
them  in  their  accounts  with  the  underwriters;  and  in  1808,  in 
Edgar  v.  Bumslead  (1808),  1 Camp.  411,  where  a broker  had  paid 
a loss  but  the  underwriter  became  insolvent,  Lord  Ellenborough 
held  that,  “ on  account  of  the  well  known  course  of  dealing  between 
the  insurance  broker,  the  merchant,  and  the  underwriter,  the  money 
could  not,  under  these  circumstances,  be  recovered  back  from  the 
assured  ” as  money  paid  under  a mistake  of  fact.  In  Dalzell  v. 
Mair  (1808),  1 Camp.  532,  Lord  Ellenborough  said:  “It  is 
well  known  that  there  are  running  accounts  kept  between  the 


LIX.] 


ONTARIO  LAW  REPORTS. 


241 


insurance  broker  and  the  underwriter ; and  Lord  Kenyon  held 
that  the  former,  before  paying  the  premiums  to  the  latter,  might 
maintain  an  action  against  the  assured  to  recover  the  amount  of 
them  as  for  money  paid ;''  as  to  which  the  reporter  notes  that  he  has 
not  found  any  decision  of  Lord  Kenyon's  upon  this  point  in  print ; 
but  that  in  Airy  v.  Bland,  sittings  after  T.T.  14  Geo.  III.,  Park  27, 
Lord  Mansfield  allowed  the  assignees  of  an  insurance  broker,  in  an 
action  against  the  assured,  to  recover  for  premiums  of  insurance 
which  the  bankrupt  had  not  paid  to  the  underwriters.  He  remarks 
also  that  “ it  follows  from  this  decision,  that  an  action  cannot  be 
maintained  for  premiums  of  insurance  by  the  underwriter,  against 
the  assured,  which  has  hitherto  been  vexata  questio  The  report 
of  Airy  v.  Bland  given  in  Marshall  on  Marine  Insurance, 
5th  ed.  (1865),  pp.  239,  ‘240 — the  first  edition,  published  in 
1802,  and  cited  in  1 Camp.,  is  not  available — is  as  follows- 
“ In  an  action  by  the  assignees  of  a broker  at  Newcastle,  for  the 
premiums  of  an  insurance  effected  by  him  for  the  defendant,  the 
question  was,  whether  the  credit  was  given  to  the  assured,  or  to  the 
broker?  It  was  proved  that  the  underwriters  told  the  broker  that 
they  should  look  to  him  for  their  premiums,  and  would  have  noth- 
ing to  do  with  the  assured ; and  several  London  brokers  swore  they 
understood  that  the  underwriters  looked  to  them  only,  and  that,  not 
once  in  ten  times,  did  the  underwriters  know  the  assured;  and,  in 
case  of  failure,  the  underwriters  came  upon  the  effects  of  the  broker, 
and  the  broker  upon  those  of  the  assured.  Lord  Mansfield  said, — 
‘ The  plaintiffs'  case  is  stronger  than  any  reference  to  the  general 
usage  in  London  could  make  it;  for  the  parties  act  by  a specific 
rule,  which  they  suppose  to  be  the  rule  in  London ; and  if  the  usage 
in  London  were  doubtful,  still  the  plaintiffs  would  be  entitled  to 
recover.' " In  view  of  the  special  facts  upon  which  this  case,  to 
some  extent  at  least,  depends,  the  decision  can  hardly  be  taken  as 
proof  that  as  early  as  1774  the  law  of  England  was  that,  unless 
otherwise  agreed,  the  broker  and  not  the  assured  should  be  liable 
to  the  underwriter  for  the  premiums.  Wilson  v.  Creighton  (1782), 
’3  Doug.  132,  comes  nearer  to  proving  that  before  the  passing  of 
the  Upper  Canada  statute  of  1792,  the  law  of  England  had  become 
what  is  contended  for.  The  defendants,  who  were  brokers,  had 
had  large  dealings  with  an  underwriter  who  had  become  bankrupt. 
The  course  of  dealing  had  been  that  they  had  paid  to  the  under- 
writer, or  had  been  debited  by  him,  for  premiums  upon  insurance 
effected  on  behalf  of  their  correspondents,  and  had  had  credit  for 
the  losses  as  they  happened,  and  for  the  return  of  the  premiums. 
At  the  time  of  the  bankruptcy  there  was  a considerable  sum  due  to 
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the  underwriter  for  premiums,  and  there  were  sums  due  by  him  in 
respect  of  losses  and  returns  of  premiums  on  the  same  vessels.  The 
question  in  the  case  was  whether  the  brokers  could  set  off  the  last 
mentioned  sums  against  the  claim  against  them  for  the  premiums. 
It  was  held  that  they  could  not,  because  the  persons  entitled  to  these 
sums  were  the  assured,  not  the  brokers.  As  to  the  premiums  no 
question  seems  to  have  been  raised;  but  Lord  Mansfield  (with  whom 
the  other  judges  agreed)  said:  “ The  credit  is  given  to  the  broker; 
and  as  between  the  principal  and  the  underwriter  it  (the  premium) 
must  be  regarded  as  paid.  The  broker  is  the  debtor  for  it.  The 
credit  could  not  be  to  the  man  who  does  not  appear,  and  who  is  not 
known.”  This  seems  to  come  very  near  to  a general  statement  of 
the  law ; but  it  is  to  be  noted,  first,  that  there  had  been  large  dealings 
between  the  underwriter  and  the  brokers,  the  transactions  being  on 
credit,  and,  secondly,  that  the  case  was  tried  at  Guildhall,  and, 
presumably,  the  business  had  been  transacted  in  London  and  with 
reference  to  the  London  usage,  which,  as  is  indicated  by  Airy  v. 
Bland , may  not  have  been  the  usage  of  the  whole  of  England.  The 
case  then,  in  my  opinion,  is  not  sufficient  authority  for  saying  that 
the  usage  was  part  of  the  common  law  of  England  in  1792. 

It  is  not  necessary  to  consider  the  later  cases.  It  may  be 
observed,'  however,  that  in  some  of  them  there  were  special  circum- 
stances, such  as  the  fact  that  the  policy  contained  an  acknowledg- 
ment of  the  payment  of  the  premium,  and  that  in  the  leading  case — 
Power  v.  Butcher , 10  B.  & C.  329 — the  broker  had  covenanted  with 
the  underwriter  to  pay  the  premium : see  Arnould  on  Marine  Insur- 
ance, 11th  ed.,  p.  157.  The  eases,  notwithstanding  the  fact  that 
some  of  them  might  have  been  made  to  turn  upon  the  special  cir- 
cumstances, do  shew  that  the  ordinary  course  of  trade,  in  London, 
at  any  rate,  was  that  the  broker  was  liable  to  the  underwriter; 
but,  as  I have  said,  my  opinion  is  that  they  do  not  shew  that  the 
custom  was  firmly  established  as  part  of  the  law  of  England,  in  such 
sense  as  that  it  can  be  taken  to  have  been  introduced,  in  1792, 
into  Upper  Canada,  where,  presumably,  little  or  no  marine  insur- 
ance business  was  being  transacted.  Mannheim  Insurance  Co.  v. 
Hollander  (1901),  112  Fed.  Repr.  549,  and  other  cases,  seem  to 
shew  that  it  is  not  the  law  in  the  United  States. 

It  seems  probable  that,  whether  bound  in  law  or  not,  a broker, 
dealing  with  underwriters  in' the  way  in  which  the  plaintiffs  in  this 
case  dealt  with  the  underwriters  in  New  York,  would  have  to  pay  the 
premiums  if  he  desired  to  retain  his  business  connexion.  The 
underwriters,  apparently  without  inquiry  as  to  the  financial  stand- 
ing of  the  shipbuilding  company  or  as  to  the  integrity  of  its  direc- 
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tors,  assumed  heavy  liability  for  a term  which  would  expire  before 
the  premiums  would  be  paid  in  the  ordinary  course  of  business : 
they  would  scarcely  have  done  so  if  they  had  not  been  confident  that 
the  plaintiffs  would  see  that  the  premiums  were  paid.  Neverthe- 
less, in  the  absence  of  a law  like  the  modern  English  statute,  or  of 
a custom  such  as  that  which  preceded  the  statute,  one  must  proceed 
upon  the  assumption  that,  in  so  far  as  the  case  turns  upon  the  legal 
obligations  of  the  broker  to  the  underwriter  and  of  the  assured  to 
the  broker,  the  law  to  be  applied  is  the  ordinary  law  of  agency, 
and  that  the  underwriters’  claims  were  against  the  assured,  just  as 
counsel’s  claim  was  found  to  be  against  the  client  in  Armour  v. 
Kilmer  (1897),  28  O.R.  618. 

The  plaintiffs  were  not  the  underwriters.  Their  case  would 
have  been  helped  by  such  a law  or  custom  as  has  been  discussed, 
but  their  claim  is  not  necessarily  dependent  upon  such  a law  or 
custom.  They  were  employed  by  the  defendants,  who  in  turn  were 
employed  by  the  assured;  and  what  has  to  be  determined  is  the 
obligation,  if  any,  of  the  defendants  to  the  plaintiffs.  Perhaps  if 
there  had  been  nothing  but  the  fact  that  the  defendants  instructed 
the  plaintiffs  to  effect  the  insurance,  and  that  the  plaintiffs  effected 
it  in  the  expectation  that  the  defendants  would  collect  the  prem- 
iums and  would  pay  the  amount  to  them,  less  the  defendants’  10 
per  cent,  of  the  commission,  the  plaintiffs  would  have  been  out  of 
court.  There  is,  however,  a great  deal  more  in  the  case.  Not  only 
did  the  parties  expect  that  the  defendants  would  collect  the  prem- 
iums and  pay  them  over  to  the  plaintiffs,  but  the  defendants  pro- 
ceeded to  collect,  and  to  treat  themselves  as  debtors  to  the  plaintiffs 
for  what  they  had  not  collected  as  well  as  for  what  they  collected 
and  paid  over.  And  the  defendants  went  further  than  that.  Out 
of  the  first  moneys  received  from  the  assured  they  paid  themselves 
in  advance  for  collecting  all  the  rest.  They  had  no  kind  of  right 
to  the  $1,894.60  that  they  kept  in  respect  of  the  commission  on  the 
premiums  for  insurance  on  the  “ Canadian  Squatter,”  except  upon 
the  footing  that  they  had  collected  or  had  assumed  responsibility 
for  those  premiums ; and  it  seems  to  me  that  they  cannot  be  allowed 
to  say  that,  in  breach  of  trust,  they  were  simply  appropriating  to 
themselves  money  which  they  were  in  duty  bound  to  pay  to  the 
plaintiffs  or  to  the  underwriters.  If  the  truth  is,  as  the  defend- 
ants’ accounts  and  letters  indicate,  that  the  relationship  of  creditor 
and  debtor  in  respect  of  the  premiums  had  been  created  between 
the  plaintiffs  and  the  defendants,  the  defendants  were  not  doing 
anything  wrong  in  retaining  the  commission ; but  if  that  relationship 
did  not  exist  they  were  doing  wrong,  and  I do  not  think  it  lies  with 
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them,  in  order  to  escape  liability  for  the  balance  of  the  premiums, 
to  say  that  the  relationship  had  not  been  created  and  that 
they  were  doing  a wrongful  act.  From  the  beginning  of  the 
negotiations  it  was  assumed,  as  has  been  stated,  that  the  defend- 
ants would  collect  the  premiums,  and  that  the  fact  that  the 
defendants  had  been  compelled  to  seek  the  aid  of  the  plaintiffs  in 
placing  the  insurance  should  not  be  disclosed  to  the  assured;  the 
plaintiffs  gave  to  the  defendants  the  c‘  binders  ” upon  the  faith  of 
which  the  defendants  were  able  to  inform  the  assured  that  the 
insurance  had  been  effected;  the  rate  quoted  by  the  plaintiffs  for 
the  insurance  on  the  “ Canadian  Otter  ” was  such  that  the  plain- 
tiffs sustained  a loss;  the  defendants,  in  addition  to  rendering 
statements  shewing  themselves  as  debtors  to  the  plaintiffs  in  respect 
of  the  premiums  for  insurance  on  the  “ Canadian  Squatter,”  took 
security  from  the  assured  for  the  amount  of  those  premiums:  it 
may  be  that  these  facts,  standing  alone,  would  not  justify  the  infer- 
ence that  there  was  an  agreement,  and  not  merely  an  expectation, 
in  the  first  instance,  that  the  defendants  would  pay  the  premiums 
to  the  plaintiffs — some  of  the  cases  as  to  the  circumstances  in  which 
an  agreement  is  to  be  implied  are  discussed  in  Attorney-General 
for  Ontario  v.  Great  Lakes  Paper  Co.  (1921),  50  O.L.R.  78,  92-94 
— ; but  when  you  take  all  these  facts  and  add  to  them  the  fact  that 
the  defendants  have  done  an  act  which  cannot  he  justified  upon  any 
other  footing  than  the  existence  of  the  agreement,  I think  the  infer- 
ence that  there  was  such  an  agreement  ought  to  be  drawn.  For 
that  reason  I think  the  plaintiffs  ought  to  have  judgment  for  the 
amount  claimed. 

The  defendants,  as  has  been  mentioned,  took  security  from 
the  assured.  That  security  was  in  the  form  of  assignments  of  the 
claims  of  the  shipbuilding  company  against  certain  insurance  com  • 
panies  (or  directions  to  the  debtors  to  make  payment  to  the  defend- 
ants) and  from  this  source  the  defendants  have  collected  $736.52 
which  they  have  not  paid  over  to  the  plaintiffs:  see  para.  19  of  the 
statement  of  defence.  The  defendants  plead  that  the  Minister  of 
Marine  and  Fisheries  has  some  right  to  these  moneys,  but  the  fact  is 
not  proved — even  if  it  would  be  open  to  the  defendants  to  prove  it  in 
this  action — and,  even  if  I am  wrong  in  thinking  that  the  defend- 
ants are  liable  for  the  whole  amount  of  the  plaintiffs’  claim,  I can 
see  no  reason  why  they  should  not  be  accountable  for  the  $736.52 
and  for  any  other  sums  that  may  be  collected  under  the  assignments 
(or  directions  to  pay) ; but  in  the  view  that  I take  of  the  plaintiffs’ 
claim  as  a whole  it  is  not  necessary  to  decide  this  point. 

There  will  be  judgment  for  the  plaintiffs  for  $2,069.69,  with 
costs. 
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Moore  y.  Irwin.  1926. 

June  17. 

Release — Claim  of  Daughter  of  Intestate  to  Distributive  Share  in  his 
Estate — Document  Set  up  as  Release — Recital — Three  Daughters 
Named  as  Joining  in  Covenant Execution  by  two  only. 

In  an  action  toy  the  daughter  of  an  intestate  against  the  administrator 
of  his  estate  to  recover  a distributive  share  of  the  estate,  the 
defendant  set  up  as  a defence  that  the  plaintiff  had  agreed  with 
her  father  that  she  would  not  claim  a share,  and  produced  a docu- 
ment signed  and  sealed  by  her  which  professed  to  be  an  indenture 
made  between  the  plaintiff  and  her  two  sisters  of  the  first  part 
and  the  father  of  the  second  part  and  recited  that  the  parties  were 
desirous  of  settling  the  share  or  interest  of  the  daughters  in  their 
father’s  estate.  Either  before  or  after  the  execution  of  the  docm 
ment,  the  father  gave  $1,000  to  the  plaintiff  and  the  same  to  one 
of  her  sisters.  The  third  daughter  was  named  in  the  instrument, 
but  did  not  execute  it,  and  the  amount  to  be  given  to  her  was  left 
blank,  while  the  amounts  paid  to  the  other  two  were  stated  to  be 
the  consideration  for  their  covenant  and  agreement  to  accept  the 
sums  paid  to  them  in  full  satisfaction  of  all  claims  upon  the  estate 
as  heirs  at  law  or  otherwise  and  they  purported  to  free  and  discharge 
the  estate  from  all  claims,  etc.:  — 

Held,  assuming  that  the  recital  was  true  and  that  the  purpose  of  the 
document,  and  the  intention  of  those  of  the  parties  who  executed 
it,  was  to  settle  the  share  or  interest  of  the  three  daughters  in 
their  father’s  estate,  the  execution  by  the  two  daughters  who  signed 
must  have  been  tentative,  and  must  have  been  intended  to  become 
complete  only  when,  the  amount  to  be  paid  to  the  third  daughter 
having  been  settled,  she  had  joined  in  executing  the  instrument. 

Some  of  the  persons  named  as  joining  in  a covenant  (although  the 
covenant  is  expressed  to  be  made  by  them  and  each  of  them)  cannot 
be  bound  where  others  who  are  named,  and  whose  concurrence  is 
necessary  to  the  accomplishment  of  the  object  recited  in  the  deed, 
have  not  joined. 

The  plaintiff,  a daughter  of  William  Irwin,  deceased,  who  died 
intestate,  sued  the  defendant,  who  was  his  son  and  a half-brother  of 
the  plaintiff,  and  the  administrator  of  the  estate  of  the  deceased, 
for  a declaration  that  she  was  entitled  to  a distributive  share  in  the 
estate.  The  defence  set  up  was  that  the  plaintiff  agreed  with  her 
father  that  she  would  not  claim  a share. 


The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Orangeville. 
C.  R.  McKeown , K.C.,  for  the  plaintiff. 

R.  G.  Agnew,  for  the  defendant. 

June  17.  Rose,  J. : — By  his  first  marriage  the  intestate  had 
three  daughters,  of  whom  the  plaintiff  was  the  second.  The  plain- 
tiff’s mother  died  when  the  plaintiff  was  about  three  years  old. 
17 — 59  o.L.R.. 
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While  the  plaintiff  was  still  quite  young  her  father  contracted  a 
second  marriage.  By  his  second  wife  he  had  a daughter  and  three 
sons,  one  of  whom  is  the  defendant.  The  two  families  continued 
to  live  with  the  intestate  until  the  marriage  of  the  plaintiff  and  her 
two  sisters.  The  first  of  the  daughters  to  marry  was  Elizabeth 
(Mrs.  Rawn).  Two  years  after  Elizabeth’s  marriage,  the  plaintiff 
married  and  went  to  live  with  her  husband  some  two  or  three  miles 
away  from  her  father’s  house.  A year  later,  in  1906,  when  the 
plaintiff  was  a little  less  than  23  years  of  age,  the  other  sister,  Mary 
Louise,  being  about  to  marry  and  to  go  to  reside  in  Western  Canada, 
Mr.  Irwin  told  her  and  the  plaintiff  that  he  was  going  to  give 
$1,000  to  each  of  them;  and.  he  handed  over  the  amounts  in  cash, 
and  told  the  two  to  sign  a paper  which  he  put  before  them.  The 
plaintiff  says — and,  notwithstanding  some  evidence  given  by  Mr. 
J.  0.  Irwin,  who  was  about  14  years  old  at  the  time  of  the  transac- 
tion, and  who  professes  to  have  overheard  and  to  remember  some  of 
his  father’s  words,  I believe  her — that  the  paper  was  not  read  or 
explained,  but  that  she  and  her  sister  had  been  accustomed  to  do 
what  their  father,  with  whom  they  were  on  good  terms  and  in  whom 
they  had  confidence,  told  them  to  do,  and  that  she  signed  without 
giving  any  thought  to  the  form  or  contents  of  the  document. 

The  intestate  died  in  December,  1924.  Until  the  time  of  his 
death  the  paper  signed  in  1906  was  in  a drawer  of  a bureau  or  desk 
in  his  house,  and  the  plaintiff,  who  was  a frequent  visitor,  saw  it  on 
several  occasions,  and  recognised  it  as  the  document  that  she  had 
signed;  but  she  says  that  she  did  not  read  or  examine  it,  or  learn 
its  contents,  until  it  was  read  to  her  by  the  defendant’s  solicitor 
after  her  father’s  death.  Her  evidence  as  to  what  she  took  it  to  be 
was  somewhat  confused,  and  I formed  the  impression  that,  think- 
ing she  had  to  say  something,  she  was  sometimes  hazarding  a guess 
rather  than  telling  what  she  knew ; but  on  the  whole  her  statement 
that  the  document  was  printed,  which  it  is  not,  and  that  it  was 
endorsed  “ agreement,”  whereas  it  is  really  endorsed  “ release,” 
tended,  to  my  mind,  to  confirm  her  statement  that  she  did  not  know 
the  contents. 

The  document,  which  was  prepared  by  a solicitor,  is  written  on 
two  sheets  of  foolscap  and  professes  to  be  an  indenture  made 
between  the  plaintiff  and  her  two  sisters  of  the  first  part  and 
William  Irwin  of  the  second  part.  It  recites  that  the  parties  are 
desirous  of  settling  the  share  or  interest  of  the  parties  of  the  first 
part  in  Irwin’s  estate  “ as  heirs  at  law  or  otherwise,”  and  it  wit- 
nesses that  in  consideration  of  the  payment  of  $1,000  to  Mary 
Louise  Irwin,  of  (blank)  dollars  to  Mrs.  Rawn,  and  of  $1,000  to  the 
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plaintiff,  the  parties  of  the  first  part  and  each  of  them  covent 
(sic)  promise  and  agree  to  and  with  Irwin,  his  executors  adminis- 
trators and  assigns,  to  accept  the  money  “ in  full  satisfaction  of  all 
claims  and  demands  whether  at  law  or  in  equity  of  in  to  or  out  of  the 
estate  of  the  said  party  of  the  second  part  as  heirs  at  law  or  other- 
wise— and  do  hereby  free  and  discharge  the  estate  of  the  said  party 
of  the  second  part  of  all  claims  and  demands  whatsoever  from  the 
beginning  of  the  world  to  the  day  of  the  date  of  these  presents.” 
The  document  is  signed  and  sealed  by  Mary  Louise  Irwin  and  the 
plaintiff ; whether  it  was  executed  before  or  after  the  payment  of  the 
money  is  not  clear  upon  the  evidence.  Mrs.  Rawn  was  ill  on  the 
day  on  which  it  was  executed,  and  there  is  no  evidence  that  it  was 
ever  presented  to  her  for  signature. 

There  is  no  evidence  as  to  what  Mr.  Irwin’s  idea  was  in  having 
the  document  prepared.  If  he  did  not  know,  his  solicitor  did,  that 
he  was  free  to  leave  his  property  by  will  to  the  children  of  his  second 
marriage,  cutting  out  the  children  of  the  first  marriage  if  he  thought 
that  he  had  given  them  a fair  share  in  his  lifetime ; and  a conversa- 
tion that  the  plaintiff  says  that  Mr.  Irwin  had  with  her  a long  time 
after  the  execution  of  the  document,  about  the  propriety  of  pro- 
posed gifts  of  farms  to  his  sons,  rather  indicates  that  at  that  later 
time  he  thought  that  the  plaintiff  would  be  interested  in  his  estate. 
It  occurs  to  me  that  Mr.  Irwin  may  have  intended  in  1906  to  give 
to  the  children  of  his  first  marriage  what  he  looked  upon  as  their 
fair  share  of  such  part  of  his  property  as  he  intended  to  distribute 
amongst  his  children  in  his  lifetime;  that  he  may  have  desired  to 
have  a document  indicating  that  the  children  of  the  first  marriage 
were  content  with  what  he  was  doing ; and  that  the  document  really 
expresses  more  than  he  intended.  When  the  intestate  asked  the 
plaintiff  what  she  thought  about  the  proposed  gifts  of  farms  to  the 
sons,  she  said,  as  she  swears,  that  if  he  thought  it  was  not  too  much 
it  was  agreeable  to  her.  His  ^question  and  the  fact  that  he  did  not 
comment  upon  the  plaintiff’s  answer  (or  rather  that  he  is  not 
reported  as  commenting  upon  it)  are  consistent  with  his  having 
had  in  1906  some  such  idea  as  I have  suggested,  and  are  inconsistent 
with  a belief  upon  his  part  that  the  plaintiff  was  to  have  no  share 
in  what  might  pass  upon  his  death.  However,  it  is  idle  to  speculate 
upon  what  the  intestate  may  have  intended  in  1906;  the  fact,  I 
think,  is  that  there  was  no  agreement  such  as  is  evidenced  by  the 
indenture,  and  that,  neither  in  1906  nor  afterwards  in  her  father’s 
lifetime,  did  the  plaintiff  know  that  the  document  which  she  had 
signed  purported  to  affect  her  right  to  share  in  her  father’s  estate, 
or  to  bind  her  not  to  present  such  a claim  as  is  put  forward  here. 
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Perhaps  it  would  be  inaccurate  to  say  that  the  plaintiff  thought  that 
the  document  was  only  a receipt,  but  I think  that  she  did  not  realise 
that  it  was  anything  more. 

The  foregoing  is  a statement  of  the  effect  produced  upon  my 
mind,  by  the  plaintiffs  evidence;  but  the  case,  in  my  opinion,  does 
not  turn  upon  a question  as  to  the  effect  of  that  evidence.  There- 
fore, there  is  no  need  to  discuss  either  the  authorities  as  to  the 
admissibility  in  such  circumstances  of  evidence  to  contradict  a deed, 
or  the  effect  of  sec.  12  of  the  Ontario  Evidence  Act  (R.S.O.  1914, 
ch.  76),  or  the  meaning  of  the  covenant  and  of  the  release  of  such 
rights  as  the  parties  of  the  first  part  had  on  the  day  of  the  date  of 
the  deed.  The  case,  I think,  ought  to  be  disposed  of  on  the  simple 
and,  as  it  seems  to  me,  obvious  point  that  on  the  face  of  the  docu- 
ment it  is  apparent  that  there  was  no  such  concluded  agreement  as 
the  defendant  sets  up. 

The  deed  is  expressed  to  be  made  by  the  three  daughters,  of  the 
first  part,  and  the  reason  for  the  execution  of  it  is,  in  the  recital, 
expressed  to  be  the  desire  of  the  parties  to  settle  the  share  or  interest 
of  the  parties  of  the  first  part — not  of  some  of  the  parties  of  the 
first  part — in  the  estate  of  the  party  of  the  second  part,  as  heirs  at 
law  or  otherwise ; and  it  witnesses  “ therefore  ” that,  in  considera- 
tion of  the  payment  of  stated  sums  to  two  of  the  parties  of  the  first 
part  and  of  “ the  sum  of  . . . dollars  ” to  the  third  of  such 

parties,  “ they  the  said  parties  of  the  first  part  and  each  of  them  for 
themselves  their  heirs  executors  administrators  and  assigns  ” coven- 
ant promise  and  agree  as  has  been  stated.  It  bears  three  seals, 
and  opposite  the  middle  seal  is  Mrs.  Rawn’s  name  written  with  a 
pencil,  evidently  as  indicating  the  place  in  which  she  was  to  sign. 
If  it  be  assumed  that  the  recital  is  true  and  that  the  purpose  of  the 
document,  and  the  intention  of  those  of  the  parties  who  executed  it, 
was  to  settle  the  share  or  interest  of  the  three  daughters  by  the  first 
marriage  in  their  father’s  estate,  the  execution  by  the  two  daughters 
who  signed  must  have  been  tentative,  and  must  have  been  intended 
to  become  complete  only  when,  the  amount  to  be  paid  to  Mrs.  Rawn 
having  been  settled,  Mrs.  Rawn  had  joined  in  executing  the  deed. 
Several  cases  as  to  the  effect  of  documents  executed  by  some  only 
of  the  persons  intended  to  be  bound  are  cited  in  Halsbury’s  Laws  of 
England,  vol.  7,  at  p.  336,  but  they  differ  in  their  facts  from  the 
present  case,  of  which  they  cannot  be  said  to  be  decisive,  and  no 
case  was  cited  to  me,  nor  have  I found  one,  which  is  directly  in 
point.  It  would  seem,  however,  on  principle  that  some  of  the  per- 
sons named  as  joining  in  a covenant  (although  the  covenant  is 
expressed  to  be  made  by  them  and  each  of  them)  cannot  be  bound 
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where  others  who  are  named,  and  whose  concurrence  is  necessary  Rose,  J. 
to  the  accomplishment  of  the  object  recited  in  the  deed,  have  not  1920. 
joined — or,  at  least,  that  they  are  not  bound  unless  an  intention  ^ 

that  they  should  be  bound  is  established  by  evidence  properly  v: 
admitted.  lRWIN- 


For  this  reason,  I am  of  opinion  that  the  defendant  has  failed 
to  meet  the  case  made  by  the  plaintiff’s  proof  of  her  father’s  death 
intestate,  and  that  the  plaintiff  is  entitled  to  the  declaration  asked 
for,  with  costs. 


[APPELLATE  DIVISION.] 

Rex  v.  Demetrio.  1926. 

June  18. 

Criminal  Law — Theft — Circumstantial  Evidence — Reasonable  Doubt — 

Conviction — Appeal. 

A police  magistrate’s  conviction  of  a woman  for  the  theft  of  a ring 
was  set  aside  upon  appeal,  where  the  evidence  against  her  was 
merely  circumstantial,  and  not  inconsistent  with  any  other  rational 
conclusion  than  that  the  prisoner  was  the  guilty  person. 

To  warrant  a conviction  there  must  be  moral  certainty  of  guilt  to  the 
exclusion  of  every  reasonable  doubt. 

Hodge's  Case  (1838),  1 Lew.  C.C.  227,  State  v.  Clifford  (1892),  86 
Iowa  550,  and  Carlton  v.  People  (1894),  150  111.  181,  approved. 

Appeal  by  the  defendant  from  her  conviction  by  the  Police 
Magistrate  for  the  City  of  Windsor  upon  a charge  of  stealing  a ring. 

The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee,  Masten, 
Ferguson,  and  Smith,  JJ.A. 

F.  C.  Kerby,  for  the  appellant. 

Edward  Bayly,  K.C.,  for  the  Crown. 

June  18.  The  judgment  of  the  Court  was  read  by  Mulock, 

C.J.O. : — The  accused  was  tried  before  the  Police  Magistrate  at 
Windsor  for  theft  of  a diamond  ring,  and  found  guilty,  and  the 
appeal  is  from  such  conviction. 

Miss  Ettinger,  the  owner  of  the  ring,  was  walking  along  the 
street  in  Windsor  with  Mr.  Faust,  to  whom  she  was  engaged,  and, 

•observing  in  a shop  window  a sign  bearing  the  words  “ Fortune 
Telling  and  Palmistry,”  she,  with  Faust,  entered  the  shop  to  have 
her  hand  read.  Before  entering  she  removed  the  ring  in  question 
:from  her  finger  and  handed  it  to  Faust  for  safekeeping. 
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Faust  says,  and  she  corroborates  him,  that  he  then  put  the  ring 
in  the  finger  of  his  right  glove  and  that  they  then  entered  the  build- 
ing. The  accused  gave  Miss  Ettinger  a chair  near  the  wall,  where 
she  sat  down,  and  the  hand-reading  proceeded,  Faust  standing  near 
the  chair. 

He  states  that  after  putting  the  ring  in  the  finger  of  his  glove 
he  put  his  closed  hand  in  the  glove,  and  that  the  ring  was  still  in 
the  finger  and  he  continued  to  feel  it  there  for  some  time.  In 
response  to  a request  from  the  accused  for  a coin,  he  removed  his 
hand  from  the  glove,  took  a piece  of  silver  from  his  pocket,  and 
handed  it  to  her. 

After  Miss  Ettinger’s  hand  was  read,  Faust  had  his  read.  They 
were  about  20  minutes  in  the  place. 

During  that  time  a small  child,  two  or  three  years  old,  was 
sitting  on  the  floor,  and  during  the  proceedings  the  accused  picked 
up  the  child  and  placed  her  facing  the  wall  in  order  to  prevent  the 
parties  seeing  her  face,  which  the  accused  said  was  very  dirty. 

When  the  proceedings  came  to  an  end.  Miss  Ettinger  and  Faust 
stepped  out  of  the  shop  into  the  street,  and  she  says  that  when  they 
had  proceeded  two  or  three  steps  she  asked  Faust  for  the  ring,  that 
he  then  looked  in  his  glove  for  it,  but  failed  to  find  it;  that  they 
searched  along  the  street,  and  not  finding  it  they  re-entered  the 
shop,  looking  unsuccessfully  for  it  all  the  way  back  to  the  place 
where  the  hands  were  read. 

From  Faust’s  evidence  there  is  some  uncertainty  as  to  whether 
he  had  his  glove  on  before  he  went  out  upon  the  street.  On  his 
examination-in-chief,  he  said: — 

“ At  the  time  this  happened  I gave  her  a dollar  bill  for  the  for- 
tune, and  walked  out.  I did  not  have  either  glove  on  at  the  time. 
I did  not  put  my  gloves  on  as  I left  the  place.” 

The  following  is  from  his  cross-examination : — 

“ Now  you  say  that  you  did  not  put  your  glove  back  on  your 
hand  until  after  you  discovered  the  ring  was  gone?  A.  I did  not; 
say  that  . . . 

“ Q.  Didn’t  you  say  that  you  had  neither  glove  on  as  you  walked 
out?  A.  Yes,  sir,  I did  that. 

“ Q.  Well,  then,  did  you  have  the  glove  off  when  you  discovered 
the  loss  of  the  ring  ? A.  I had  the  glove  on  when  I discovered  the 
loss  of  the  ring. 

“ Q.  You  are  right  about  that?  A.  When  she  asked  me  for  the' 
ring  when  I was  outside,  the  gloves  had  been  put  on  in  the  place.. 
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“ Q.  Let  me  get  this  right.  The  gloves  had  been  put  on  in  the 
place?  You  say  the  gloves  had  been  put  on  in  the  building?  A. 
Yes. 

“ Q.  You  said  to  my  learned  friend  that  you  had  neither  glove 
on  as  you  walked  out?  A.  Well,  I got  that  wrong  because  that  is 
not  right.  I wore  them.  When  I have  gloves  I do  not  walk  around 
with  gloves  in  my  hand.  I put  the  gloves  on.” 

There  was  evidence  that  during  the  reading  of  Miss  Ettinger’s 
hand  the  accused  stooped  as  if  picking  up  something  off  the  floor, 
but  she  explained  that  she  stooped  to  remove  the  child  from  where 
it  was  sitting  on  the  floor  and  to  place  it  near  the  wall.  Miss  Ettin- 
ger  said  that  Faust  had  put  his  gloves  on  before  he  opened  the  door 
to  go  out,  and  that  when  she  asked  him  for  the  ring  he  took  his 
glove  off  and  looked  in  it.  When  they  re-entered  the  place  where 
the  hand-reading  occurred,  the  accused  was  still  there,  and  there 
were  then  with  her  another  girl  and  a tall  man.  The  accused  was 
told  of  the  loss  of  the  ring  and  denied  any  knowledge  of  it.  All 
parties  then  unsuccessfully  made  a search  for  it  on  the  floor.  There 
was  a thin  straw  mat  on  the  floor  where  the  reading  took  place. 

The  accused  denied  all  knowledge  of  the  ring,  and  it  has  not 
been  found,  and  there  is  no  direct  evidence  shewing  that  the  accused 
stole  it. 

The  question  is  whether  the  circumstantial  evidence  warrants  a 
finding  against  her:  State  v.  Atkinson  (1894),  40  S.  Car.  363,  42 
Am.  St.  Repr.  877. 

Whilst  absolute  certainty  is  not  essential  in  order  by  circum- 
stantial evidence  to  justify  a conviction  of  crime,  the  evidence  must 
be  such  as  produces  moral  certainty  of  guilt  to  the  exclusion  of 
every  reasonable  doubt:  State  v.  Clifford  (1892),  86  Iowa  550,  41 
Am.  St.  Repr.  518;  Carlton  v.  People  (1894),  150  111.  181,  41  Am. 
St.  Repr.  346. 

This  rule  was  stated  to  the  jury  by  Alderson,  B.,  in  Hodge’s 
Case  (1838),  1 Lew.C.C.  227,  at  p.  228,  as  follows:— 

“ Before  they  could  find  the  prisoner  guilty,  they  must  be  satis- 
fied, not  only  that  those  circumstances  were  consistent  with  his 
having  committed  the  act,  but  they  must  also  be  satisfied  that  the 
facts  were  such  as  to  he  inconsistent  with  any  other  rational  con- 
clusion than  that  the  prisoner  was  the  guilty  person 

In  the  present  case  the  disappearance  of  the  ring  may  reasonably 
be  accounted  for  in  other  ways  than  by  the  theory  of  its  theft  by 
the  accused.  It  may  have  been  dropped  upon  the  street  after  the 
parties  left  the  shop,  or  it  may  have  been  picked  up  by  the  child — 
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perhaps  swallowed  or  otherwise  concealed — or  by  the  girl  or  man 
who  appeared  on  the  scene  almost  at  once  after  the  parties  left  the 
shop,  or  it  may  have  rolled  away  and  fallen  into  some  place  out  of 
sight  for  the  moment. 

I am  of  opinion  that,  though  the  evidence  raises  grave  suspi- 
cion, it  falls  short  of  proving  the  charge  beyond  reasonable  doubt, 
and  therefore  does  not  warrant  a finding  that  the  accused  was 
guilty.  The  conviction,  therefore,  will  be  set  aside  and  the  accused 
declared  “ not  guilty.” 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

1926.  Coyle  v.  Grand  Trunk  Railway  Co. 

June  25. 

Matthews  v.  Grand  Trunk  Railway  Co. 


Carriers — Goods  Frozen  in  Transit — Liability  of  Railway  and  Steam- 
ship Companies — Bills  of  Lading — Limitation  of  Liability — Con- 
tract — Tort  — Negligence  — Parties  — Amendment  — Assign- 
ment of  Chose  in  Action — Failure  to  Give  Notice — Estoppel — 
‘lDelivery,, — Water-Carriage  of  Goods  Act,  1910,  9 & 10  Edw.  VII. 
ch.  61,  secs.  3,  4(a),  (c),  9,  10,  11 — Costs. 

Apples  were  shipped  from  Colborne,  Ontario,  to  Glasgow,  Scotland, 
by  rail  to  Portland,  Maine,  and  thence  by  steamship  to  Glasgow.  On 
their  arrival  at  Glasgow,  the  apples  were  found  to  be  injured  by 
frost,  and  the  two  plaintiffs,  the  shippers,  sued  both  the  rail- 
way company  and  the  steamship  company  for  amounts  which 
would  cover  the  loss  or  injury.  The  shipments  were  made  on 
through  bills  of  lading  to  Glasgow,  via  Portland.  By  the  terms  of 
the  bills  of  lading  the  steamship  company  was  protected  during  the 
water  transit  from  liability  for  loss  or  damage;  it  was  found  that 
the  freezing  did  not  occur  during  the  land  transit,  and  it  was 
admitted  that  it  did  not  occur  while  the  apples  were  in  the  possession 
of  the  railway  company  at  Portland;  and,  unless  the  plaintiffs 
proved  that  it  occurred  during  the  short  period  in  which  the  apples 
were  in  the  possession  of  the  steamship  company  at  Portland,  they 
could  not  succeed. 

The  plaintiffs  C.  & Co.  shipped  the  apples  in  the  name  of  another 
hrm  of  dealers  in  apples,  C.  & Son,  although  the  latter  had  no 
interest  in  them.  The  bill  of  lading  was  in  the  name  of  C.  & Son, 
who  were  therein  described  as  the  “shipper:” — 

Held,  that  in  an  action  upon  the  bill  of  lading  parol  evidence  to  vary 
this  would  not  be  admissible,  and  C.  & Son  must  be  conclusively 
taken  to  be  the  owners  of  the  apples. 

It  was  alleged  that  an  assignment  was  made  before  action  by  C.  & Son 
to  the  plaintiffs,  but,  no  notice  in  writing  of  the  assignment  having 
been  given,  the  assignment  was  ineffectual;  and  C.  & Son  could  not 
be  added  as  plaintiffs  without  their  consent,  which  they  refused  to 
give. 
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The  plaintiffs  C.  & Co.,  therefore,  were  not  entitled  to  relief  under 
the  contract;  but  the  liability  of  a common  carrier  is  independent 
of  contract;  and  the  plaintiffs  C.  & Co.  were  not  estopped  from 
setting  up  their  actual  ownership  in  an  action  founded  upon  the 
steamship  company’s  breach  of  duty  as  a common  carrier. 

Held,  as  to  the  bills  of  lading,  that  a steamship  company  may  limit 
its  liability;  and  the  owner  of  the  goods  shipped  is  bound  by  the 
limitation. 

The  Water-Carriage  of  Goods  Act,  1910,  9 & 10  Edw.  VII.  ch.  61  (Dom.), 
is  confined  in  its  operation  to  ships  sailing  from  Canadian  ports: 
sec.  3. 

By  cl.  11  of  the  bills  of  lading  it  was  provided  that  “with  respect  to 
the  service  after  delivery  at  the  port  . . . the  shipment  is  sub- 
ject to  all  the  terms  . . . and  exemptions  from  liabiltiy  con- 

tained in  the  Water-Carriage  of  Goods  Act:” — 

Held,  that  “ delivery  ” meant  “ delivery  by  ” the  railway  company. 

The  steamship  company  became  a carrier  from  its  receipt  of  the  goods, 
it  never  became  a warehouseman,  and  was  protected  by  its  formal 
contract. 

It  was  not  proved  that  the  steamship  company  was  negligent. 

The  judgment  of  a County  Court  in  favour  of  the  plaintiffs  against  the 
steamship  company  was  reversed. 

Quwre,  whether  the  order  made  by  the  trial  Judge  that  the  unsuccess- 
ful steamship  company  should  pay  the  costs  of  the  successful  rail- 
way company,  should  have  been  approved  if  the  judgment  had  stood. 

Appeals  by  the  defendants  the  Anchor  Donaldson  Line  Ltd. 
and  cross-appeal  by  the  plaintiffs  from  judgments  of  the  County 
Court  of  the  United  Counties  of  Northumberland  and  Durham  in 
favour  of  the  plaintiffs  as  against  the  appellants  in  actions  to  re- 
cover damages  for  apples  frozen  in  transit  from  Colborne,  Ontario, 
to  Glasgow,  Scotland. 

May  25  and  26.  The  appeals  were  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

The  Hon.  N.  W.  Rowell,  K.C.,  and  J . F.  Boland,  for  the  appel- 
lants, contended  that,  as  under  the  bill  of  lading  they  were  not 
liable  for  damage  from  frost,  the  bill  of  lading  governed ; and,  since 
the  learned  Judge  below  had  found  that  the  damage  to  the  apples 
had  been  caused  by  frost,  the  appellants  were  free  from  liability. 
The  Judge  had  found  that  the  bill  of  lading  did  not  apply  in  the 
warehouse  where,  as  he  found,  the  apples  were  frozen.  Counsel  dis- 
puted this,  submitting  that  the  bill  of  lading  did  apply,  because  the 
appellants  were  common  carriers  while  the  apples  were  in  the  ware- 
house as  well  as  elsewhere. 

[At  this  point  the  Court  asked  counsel  for  the  plaintiffs,  re- 
spondents, what  negligence  he  could  suggest  the  appellants  were 
guilty  of  for  which  they  could  claim  damages.] 

F.  L.  Webb,  for  the  respondents,  submitted  that  it  was  the  appel- 
lants* duty  to  protect  the  apples  from  frost  in  the  warehouse,  and 
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the  finding  in  this  regard  of  the  learned  County  Court  Judge  was 
correct.  This  was  a common  law  duty. 

Rowell  and  Boland  contended  that  the  wording  of  the  bill  of 
lading  exempted  the  appellants  from  responsibility  for  frost.  Water- 
carriage  included  the  storage  in  the  warehouse:  Carver’s  Carriage 
by  Sea,  7th  ed.,  p.  93,  sec.  68,  and  cases  cited  there,  and  p.  176, 
sec.  107;  Baerselman  v.  Bailey,  [1895]  2 Q.B.  301;  Halsbury’s 
Laws  of  England,  vol.  26,  p.  149;  Hudson  v.  Fernyhough  (1889), 
61  L.T.R.  722;  Holmested’s  Judicature  Act,  Rule  85,  pp.  451-58. 

[Masten,  J.A.,  suggested  that  the  preliminary  clause  11  was 
intended  for  the  period  between  receipt  of  the  goods  by  the  steam- 
ship company  and  actual  sailing.] 

Webb,  continuing  his  argument,  submitted  that  B.  H.  Coyle  had 
nothing  to  assign. 

[Riddell,  J.A. : — What  contract  have  you  with  these  shippers  ?] 

[Orde,  J.A. : — How  can  you  sue  on  B.  H.  Coyle’s  contract?] 

Webb.  The  plaintiffs  were  the  real  owners  of  the  apples.  B.  H. 
Coyle  or  B.  H.  Coyle  & Son  made  the  contract  for  the  plaintiffs. 
The  assignment  was  taken  to  avoid  the  necessity  of  making  B.  H. 
Coyle  or  B.  H.  Coyle  & Son  a party : Peterson  v.  Dominion  Tobacco 
Co.  (1922),  52  O.L.R.  598.  In  the  Mattliews  case  the  apples  were 
frozen  in  the  warehouse.  They  were  frozen  through  the  negligence 
of  the  appellants  in  leaving  them  in  a cold  warehouse  for  two  or 
three  days. 

[Orde,  J.A. : — How  do  you  get  out  of  the  contract,  the  bill  of 
lading  ?] 

Webb.  The  appellants  are  not  relieved  from  that  contract  by  a 
wrongful  act  of  their  own.  They  cannot  put  the  apples  in  a refrig- 
erator and  freeze  them  solid  and  then  rely  on  their  contract. 

[Latchford,  C.J. : — What  is  your  argument  in  your  cross- 
appeal against  the  Grand  Trunk  Railway  Company?] 

Webb.  That  cross-appeal  is  a shield  and  not  a sword.  If  the 
Court  frees  the  steamship  company  it  must  find  the  railway  com- 
pany liable,  for  the  apples  were  frozen,  and  one  or  the  other  is  liable : 
Peterson  v.  Dominion  Tobacco  Co.,  52  O.L.R.  at  p.  615. 

J.  P.  Pratt,  for  the  defendants  the  Grand  Trunk  Railway  Com- 
pany, said  that  they  had  been  brought  into  Court  by  their  co- 
defendants. He  submitted  that  he  should  hold  the  judgment  below. 

June  25.  Riddell,  J.A. : — In  these  two  actions  the  plaintiffs 
are  dealers  in  apples  who  shipped  apples  from  Colborne,  Ontario, 
to  Glasgow,  by  the  Grand  Trunk  Railway  and  Anchor-Donaldson 
Line.  The  apples  were  found,  on  their  arrival  at  Glasgow,  to  be 
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injured  by  frost;  and  the  plaintiffs  Coyle  & Sons  sued  the  railway 
company  in  the  County  Court  of  the  County  of  York,  later  adding 
the  steamship  company — and  ultimately  having  the  action  trans- 
ferred to  the  County  Court  of  the  United  Counties  of  Northumber- 
land and  Durham.  Matthews  sued  both  the  companies  in  the  latter 
Court.  Both  actions  came  on  for  trial  together  before  the  late 
Judge  Cameron,  who  died  without  having  given  judgment;  there- 
upon all  parties  agreed  that  his  Honour  Judge  McGlade,  of  the 
same  Court,  should  dispose  of  the  cases  on  the  evidence  already 
adduced. 

His  Honour  gave  judgment  against  the  steamship  company  but 
dismissed  the  actions  as  against  the  railway  company,  directing  the 
costs  of  the  railway  company  to  be  paid  by  the  steamship  company. 

The  steamship  company  appeals  against  the  judgment.  The 
plaintiffs  obtained  leave  to  appeal  in  their  actions  against  the  rail- 
way company,  but,  after  consideration,  decided  not  to  appeal. 

The  shipments  were  made  at  the  Grand  Trunk  station  at  Col- 
borne,  Ontario,  and  on  through  bills  of  lading  to  Glasgow  via 
Portland,  Maine ; and  the  freezing  must  have  been  ( 1 ) during  land 
transit  Colborne  to  Portland,  (2)  at  Portland,  or  (3)  during  water 
transit  Portland  to  Glasgow. 

The  learned  Judge  has  found  that  it  did  not  take  place  during 
the  land  transit,  and  the  plaintiffs  do  not  appeal — by  their  counsel 
before  us  they  admitted  that  they  had  no  cause  of  action  against 
the  railway  company.  Of  course  that  has  absolutely  no  effect  in 
their  case  against  the  steamship  company. 

At  Portland,  for  about  three  days,  the  apples  were  in  the  posses- 
sion of  the  railway  company,  but  during  that  time  also  the  plain- 
tiffs acquit  that  company  of  blame. 

During  the  water  transit  from  Portland  to  Glasgow,  admittedly 
the  steamship  company  is  protected  by  the  terms  of  the  bill  of  lad- 
ing exempting  it  from  liability  for  loss  or  damage  by  frost,  etc. 
Remains  then  the  short  period  during  which  the  apples  were  in  the 
possession  of  the  steamship  company  at  Portland.  Unless  the 
plaintiffs  have  proved  that  the  freezing  took  place  during  that  time, 
admittedly  they  cannot  succeed — if  they  have  proved  this,  ques- 
tions of  law  then  arise. 

In  the  Coyle  action  a question  of  law  arises  in  limine.  B.  II. 
Coyle,  of  B.  H.  Coyle  & Son,  is  a brother  of  Robert  Coyle,  head  of 
the  plaintiff  firm ; B.  H.  Coyle  & Son  are  and  have  long  been  large 
shippers  of  apples.  They  had  certain  special  advantages  as  to  sale 
at  Glasgow,  and  their  goods  had  acquired  a good  reputation.  For 
these  reasons  the  plaintiffs  shipped  these  apples  as  B.  H.  Coyle  & 
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Son’s,  although  B.  H.  Coyle  & Son  had  no  interest  in  them.  The 
bill  of  lading  is  in  the  name  of  B.  H.  Coyle  & Son,  who  are  therein 
described  as  those  from  whom  the  goods  were  received,  as  the 
“ shipper.” 

In  any  action  founded  upon  the  bill  of  lading,  of  course,  parol 
evidence  would  not  be  allowed  to  vary  this : Katzman  v.  Ownahome 
Realty  Co.,  [1924]  S.C.R.  18;  Humble  v.  Hunter  (1848),  12  Q.B. 
310.  “ This  principle  is  part  of  the  general  law:”  Musson  v.  Head 

(1925),  57  O.L.R.  38,  at  p.  42.  Nor  was  B.  H.  Coyle  & ‘Son  a 
mere  alias  for  the  plaintiffs,  the  pecuniary  advantage  achieved  by 
representing  the  apples  as  B.  H.  Coyle  & Son’s  came  to  B.  H.  Coyle 
& Son,  and  any  extra  sum  received  by  the  plaintiffs  came  to  them 
from  B.  H.  Coyle  & Son. 


Accordingly  in  any  action  on  the  bill  of  lading,  as  between  the 
plaintiffs  and  the  companies,  B.  H.  Coyle  & Son  must  be  conclu- 
sively taken  as  the  owners  of  the  apples. 

It  is  alleged  in  the  pleadings  that  an  assignment  was  made 
before  the  issue  of  the  writ  by  B.  H.  Coyle  & Son  to  the  plaintiffs, 
but  admittedly  no  notice  in  writing  of  such  assignment  was  given. 
At  the  teste  of  the  writ,  then,  the  assignment,  even  if  made,  was 
ineffectual — Halsbury’s  Laws  of  England,  vol.  4,  p.  372,  para.  790 
— and  the  plaintiffs  as  assignees  had  no  locus  standi.  In  the 
absence  of  an  amendment,  they  must  stand  on  their  rights  as  of  the 
teste  of  the  writ:  we  cannot  amend  by  adding  B.  H.  Coyle  & Son  as 
plaintiffs,  as  was  done  in  Thompson  v.  Equity  Fire  Insurance  Co. 
(1907),  17  O.L.R.  214,  221,  [1910]  A.C.  592 — they  have  refused  to 
be  added.  See  Long  v.  Gage  (1919),  16  O.W.N.  14;  Melberg  v. 
Betts  (1926),  30  O.W.N.  184.  Consequently,  so  far  as  any  relief 
is  claimable  under  the  contract,  the  plaintiffs  cannot  succeed. 

But  it  is  old  law  that  the  liability  of  a common  carrier  is  inde- 
pendent of  contract.  Lord  Mansfield  in  Forward  v.  Pittard  (1785), 
1 T.R.  27,  at  p.  33,  so  lays  it  down. 

As  is  said  in  London  and  North  Western  Railway  Co.  v.  Richard 
Hudson  and  Sons  Ltd.,  [1920]  A.C.  324,  at  p.  333,  by  Lord  Dune- 
din : “ The  same  view  ...  is  a corollary  to  the  decisions  which 
. . . settled  that  an  action  for  damages  at  the  instance  of  the 
owner  of  the  goods  against  the  carrier  could  be  held  as  an  action 'of 
tort  and  not  of  contract.”  The  actual  owners  “ did  not  require  to 
have  recourse  to  the  contract  . . . but  may  rely  on  the  common 
law  duty  of  the  railway  as  common  carriers  to  carry  the  goods 
safely.”  See  per  Lord  Phillimore  at  p.  347 : “ A suggestion  was 
made  that  Messrs.  Hudson,  as  owners  of  the  goods,  had  a right  of 
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action  . . . against  the  railway  company  as  common  carriers. 

I agree  that  this  is  so  . . .” 

In  that  case  it  was  admitted  that  the  shippers  whose  property 
the  company  might  believe  the  goods  to  be  conld  not  recover  from 
the  company,  but  that  fact  did  not  prevent  the  plaintiffs  from 
recovering. 

It  is  laid  down  broadly  in  Halsbury’s  Laws  of  England,  vol.  4, 
p.  94,  para.  158 : “ Where  goods  have  been  delivered  to  a common 
carrier,  and  they  are  lost  or  injured,  the  owner  of  the  goods  is  the 
proper  person  to  sue  for  damages;”  and  Fragano  v.  Long  (1825), 
4 B.  & C.  219,  is  cited. 

I can  find  nothing  in  this  case  to  estop  the  plaintiffs  from  setting 
up  their  actual  ownership — it  is  not  shewn,  indicated,  or  argued 
that  the  defendants  would  have  acted  differently  had  the  plaintiffs 
used  their  own  name  instead  of  B.  H.  Coyle  & Son.  In  that  view 
it  remains  to  consider  the  facts — and  these  are  common  to  both 
cases. 
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And  first  as  to  the  bill  of  lading  there  can  be  no  question  that 
the  steamship  company  may  limit  its  liability — or  that  the  owner 
is  bound  by  such  limitations. 

It  was  suggested  on  the  argument  that  the  preliminary  clause 
11  was  intended  for  the  period  between  receipt  of  the  goods  by  the 
steamship  company  and  actual  sailing ; that  cannot  be ; “ delivery  ” 
does  not  mean  " delivery  to  ” but  “ delivery  by  ” the  railway  .com- 
pany. See  the  Water-Carriage  of  Goods  Act,  1910,  9 & 10  Edw. 
VII.  ch.  61  (Dom.),  secs.  4(a),  4(c),  10,  11.  "Received”  or 
“ receipt  ” is  the  word  used  for  the  reception  by  or  delivery  to  the 
company:  secs.  4(a),  9,  14.  Moreover,  the  Act  referred  to  is  in 
express  terms  confined  to  ships  sailing  from  Canadian  ports : sec.  3. 

The  clause  of  the  bill  of  lading  that  must  govern,  if  any,  is  sub- 
clause 1 ; and  this,  it  seems  to  me,  is  intended  to  be  effective  from 
the  receipt  by  the  company : e.g.,  the  carrier  is  at  “ liberty  to  convey 
goods  in  craft  and  for  lighters  to  . . . the  ship  at  the  risk  of  the 
owners  of  the  goods and  in  the  very  “ frost  ” clause,  liability  is 
provided  against  in  case  of  damage  by  “ hook  marks  or  injury  from 
hooks,  injury  to  or  soiling  of  wrapper  or  package,”  etc.  It  would 
scarcely  be  contended  that  the  company  would  be  liable  if  the  goods 
were  injured  by  hooks  in  putting  them  on  board ; so,  too,  “ oblitera- 
tion ...  of  marks,  numbers  . . .” 

The  steamship  company  became  a carrier  from  its  receipt  of  the 
goods,  it  never  became  a warehouseman,  and  I think  it  is  protected 
by  its  formal  contract. 
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I should  add  that  I think  that  it  was  not  proved  that  the  com- 
pany was  negligent  and  consequently  would  be  liable  to  an  action 
if  not  protected  by  its  contract. 

The  appeals  should  be  allowed  and  the  actions  dismissed  with 
costs  here  and  below. 

It  is  unnecessary  to  consider  whether  the  order  that  the  steam- 
ship company  should  pay  the  costs  of  the  railway  company  could 
stand  had  the  judgments  for  the  plaintiffs  been  sustained.  I am 
not  to  be  taken  as  approving  it.  Where  the  steamship  company  is 
exonerated,  it  would  be  grossly  unjust  to  saddle  it  with  costs  which 
it  was  not  responsible  in  occasioning. 

The  appeal  as  to  costs  should  also  be  allowed  with  costs. 

I append  a copy  of  the  bill  of  lading.* 


Latchford,  C.J.,  and  Middleton  and  Orde,  JJ.A.,  agreed 
with  Riddell,  J.A. 

* The  “preliminary  clause”  (11)  and  subclause  (1)  of  the  bill  of 
lading  read  as  follows:  — 

11.  With  respect  to  the  service  after  delivery  at  the  port  of  Mont- 
real, St.  John,  Halifax,  or  other  port,  as  the  case  may  be: — The  ship- 
ment is  subject  to  all  the  terms  and  provisions  of  the  exemptions  from 
liability  contained  in  the  Water-Carriage  of  Goods  Act,  ch.  61  of  the 
statutes  of  Canada  9 & 10  Edw.  VII. 

(1)  It  is  mutually  agreed  that  the  ship  shall  have  liberty  to  sail 
with  or  without  pilots;  to  call  at  any  ports  in  any  order  for  any  pur- 
pose; to  make  deviations;  to  tow  or  assist  vessels  in  distress  or  to  be 
towed;  that  the  carrier  shall  have  liberty  to  convey  goods  in  craft 
and/or  lighters  to  and  from  the  ship  at  the  risk  of  the  owners  of  the 
goods;  and  in  case  the  ship  shall  put  in  to  a port  of  refuge,  *or  be  pre- 
vented from  any  cause  from  proceeding  in  the  ordinary  course  of  her 
voyage,  to  transship  the  goods  to  their  destination  by  any  other  ship; 
that  neither  the  ship  nor  the  owner,  agent,  charterer,  or  master  shall 
be  liable  for  loss,  damage  or  injury,  occasioned  by  pirates  or  robbers, 
by  arrest  or  restraint  of  princes,  rulers,  or  people,  or  riots,  mobs,  or 
strikes;  by  explosion,  bursting  of  boilers,  breakage  of  shafts;  by  any 
latent  defect  in  the  ship’s  hull,  equipment,  machinery,  or  appurtenances, 
or  elsewhere,  whether  existing  at  time  of  shipment  or  at  the  beginning 
of  the  voyage:  provided  the  owners  have  exercised  due  diligence  to 
make  and  keep  the  ship  seaworthy  and  properly  manned,  equipped, 
and  supplied;  by  heating,  frost,  decay,  putrefaction,  rain,  spray,  rust, 
sweating,  change  of  character,  drainage,  leakage,  breakage,  pilferage, 
wastage,  hook  marks  or  injury  from  hocks,  injury  to  or  soiling  of 
wrapper  or  packages,  or  contact  with  or  smell  or  evaporation  from  any 
other  goods,  or  vermin,  or  by  the  explosion  of  any  of  the  goods,  whether 
shipped  with  or  without  disclosure  of  their  nature  or  arising  from  the 
nature  of  the  goods  or  the  insufficiency  of  package;  nor  for  the 
obliteration,  errors,  insufficiency  or  absence  of  marks,  numbers,  address, 
or  description;  nor  for  risk  of  craft,  hulk,  or  transshipment;  nor  for 
any  loss  or  damage  caused  by  the  prolongation  of  the  voyage.  General 
average  payable  according  to  York-Antwerp  Rules  of  1890,  and  charges 
payable  as  accustomed.  If  the  owner  shall  have  exercised  due  diligence 


LIX.] 


ONTARIO  LAW  REPORTS. 


259 


Hasten,  J.A. : — -I  would  allow  these  appeals  and  dismiss  these 
actions,  on  the  ground  that  the  plaintiffs  have  failed  to  prove  that 
the  apples  were  frozen  at  a time  when  the  steamship  company  was 
legally  responsible  for  the  injury  to  them. 

Appeals  allowed. 
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Greer  v.  Township  of  Mulmur. 

Highway — nonrepair — Injury  to  Motorist — Statutory  Obligation — Con- 
solidated Municipal  Act,  sec.  Jj60 — Defective  Condition — Primd 
Facie  Case — Failure  to  Shew  Reasonable  Efforts  to  Keep  in  Repair 
— Contributory  Negligence  — Volenti  non  Fit  Injuria  — Breach  of 
Statutory  Duty — Apportionment  of  Damages — Contributory  Negli- 
gence Act,  1921t,  secs.  3, 


1926. 
June  25. 


It  is  the  duty  of  a municipality  (sec.  460  of  the  Consolidated  Municipal 
Act)  to  keep  its  roads,  or  to  use  all  efforts  to  keep  its  roads,  in  a 
reasonable  statu  of  repair.  When  want  of  repair  is  shewn,  a primd 
facie  case  is  made  out;  it  is  then  for  the  municipality  to  shew  that 
the  want  of  repair  existed  notwithstanding  all  reasonable  efforts  on 
the  part  of  the  municipality  to  comply  with  the  law. 

City  of  Vancouver  v.  Cummings  (1912),  46  Can.  S.C  R.  457,  and  later 
cases,  followed. 

What  is  reasonable  repair  is  a question  of  fact  depending  upon  all  the 
surrounding  circumstances:  Clinton  v.  County  of  Hastings  (1923), 
53  O.L.R  266. 

The  plaintiff,  driving  a motor  truck  upon  a highway,  was  injured  and 
his  truck  damaged  when  it  went  ever  the  embankment  at  the  side 
of  the  highway,  and  it  was  found  that  this  was  caused  by  the 
defective  and  dangerous  condition  of  the  highway,  and  that  the 
defendant  municipality  had  failed  to  shew  that  it  used  all  reasonable 
means  of  preventing  the  continued  existence  of  the  dangerous  condi- 


to  make  the  steamer  in  all  respects  seaworthy,  and  to  have  her  properly 
manned,  equipped,  and  supplied,  it  is  hereby  agreed  that,  in  case  of 
danger,  damage,  or  disaster  resulting  from  faults  or  errors  in  naviga- 
tion or  in  the  managing  of  the  steamer,  or  from  any  latent  defect  in 
the  steamer,  her  machinery  or  appurtenances,  or  from  unseaworthi- 
ness, whether  existing  at  the  time  of  shipment  or  the  beginning  of  the 
voyage  (provided  the  latent  defect  or  the  unseaworthiness  was  not  dis- 
coverable by  the  exercise  of  due  diligence),  the  consignees  or  owners 
of  the  cargo  shall  nevertheless  pay  salvage,  and  any  special  charges 
incurred  in  respect  of  the  cargo,  and  shall  contribute  with  the  ship- 
owner in  general  average  to  the  payment  of  any  sacrifices,  losses,  or 
expenses  of  a general  average  nature  that  may  be  made  or  incurred  for 
the  common  benefit,  or  to  relieve  the  adventure  from  any  common 
peril,  all  with  the  same  force  and  effect  and  to  the  same  extent  as  if 
such  danger,  damage,  -or  disaster  had  not  resulted  from  or  been  occa- 
sioned by  faults,  or  errors  in  navigation.  'O-r  in  the  management  of  the 
vessel,  or  any  latent  defect  or  unseaworthiness. 
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tion.  It  was  also  found  that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  accident. 

These  findings  were  affirmed  by  the  appellate  court,  and  it  was  held 
that  the  defence  volenti  non  fit  injuria  is  not  applicable  where  the 
injury  arises  from  breach  of  a statutory  duty. 

McClemont  v.  Kilgour  Manufacturing  Co.  (1912),  27  O.L  R.  305, 
approved. 

Torrance  v.  Ilford  Urban  District  Council  (1909),  7 L.G.R.  554,  dis- 
tinguished. 

As  required  by  sec.  3 of  the  Contributory  Negligence  Aot,  1924,  the  trial 
Judge  ascertained  the  entire  amount  of  damage  and  determined  the 
degree  in  which  each  party  was  at  fault,  apportioning  the  damages 
accordingly:  — 

Held,  that  specific  evidence  as  to  the  degree  of  fault  was  unnecessary, 
and  the  Judge’s  apportionment  was  not  to  be  interfered  with. 

Per  Riddell,  J.A.: — The  plaintiff  was  not  volens  in  the  sense  in  which 
the  word  is  used  in  the  maxim.  It  was  unnecessary  to  consider  how 
far  the  maxim  was  applicable  to  highway  cases  and  the  like. 

Appeal  by  the  defendant  corporation  and  cross-appeal  by  the 
plaintiff  from  the  judgment  of  Rose,  J.,  after  trial,  without  a jury, 
of  an  action  for  damages  for  personal  injuries  and  damage  to  a 
motor  truck  sustained  by  the  plaintiff  by  reason,  as  alleged,  of  a 
highway  in  the  township  being  out  of  repair.  The  trial  Judge 
found  that  the  defendant  township  corporation  was  negligent, 
assessed  the  total  damages  at  $2,100,  found  the  plaintiff  guilty  of 
contributory  negligence,  and  apportioned  the  damages  two-thirds 
against  the  defendants  and  one-third  against  the  plaintiff. 

June  8.  The  appeal  and  cross-appeal  were  heard  by  Latch- 
ford,  C.J.,  Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

A.  C.  McM aster,  K.C.,  for  the  defendant  corporation,  argued 
that  this  was  not  a contributory  negligence  case,  but  one  in  which 
the  maxim  volenti  non  fit  injuria  applied,  and  it  came  directly 
within  Torrance  v.  Ilford  Urban  District  Council  (1909),  7 L.G.R. 
554.  The  road  was  bad,  and  the  plaintiff  well  knew  its  condition, 
bo  that  he  voluntarily  assumed  the  risk  of  using  it.  If  the  defend- 
ant corporation  was  liable  and  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  there  was  no  evidence  to  warrant  the  learned  trial 
Judge  in  assessing  two-thirds  of  the  damages  against  the  defend- 
ants. The  division  should  have  been,  as  provided  in  sec.  4 of  the 
Contributory  Negligence  Act,  one-half  against  each. 

R.  G.  Agnew,  for  the  plaintiff,  contended  that  the  maxim  did 
not  apply,  because  the  plaintiff  did  not  assume  the  risk : he  was  not 
volens.  The  plaintiff  in  his  evidence  stated  that  he  would  not  have 
started  up  the  hill  if  he  had  not  thought  he  could  get  up.  The 
inspectors  for  the  township  had  passed  the  road  and  told  the  public 
they  might  use  it,  and  so  the  council  were  bound  to  keep  it  in 
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repair:  Huih  v.  City  of  Windsor  (1915),  34  O.L.R.  245,  542; 
Keech  v.  Town  of  Smith's  Falls  (1907),  15  O.L.R.  300.  As  to  the 
apportionment  of  damages,  the  learned  trial  Judge  was  sitting  as 
a jury,  and  his  findings  should  not  be  disturbed. 

June  25.  Master,  J.A. : — Appeal  by  the  defendant  from  the 
judgment  of  Rose,  J.,  dated  the  31st  March,  1926,  in  favour  of  the 
plaintiff  for  $1,400. 

The  defendant  is  a municipal  corporation,  and  the  claim  of  the 
plaintiff  is  for  damages  said  to  have  been  sustained  through  the 
alleged  breach  of  the  statutory  obligation  of  the  defendant  to  keep 
a highway  in  repair. 

The  appellant  contends,  first,  that  the  accident  is  wholly  attri- 
butable to  the  plaintifPs  own  action  in  that  he  voluntarily,  with 
full  knowledge  of  the  condition  of  the  highway  and  of  the  danger 
and  risk  of  using  it,  assumed  that  risk,  and  that  the  maxim  volenti 
non  fit  injuria  applies;  and  second,  that,  in  case  the  defendant  is 
found  liable,  and  the  plaintiff  was  guilty  of  contributory  negligence, 
then  there  was  no  evidence  to  warrant  the  trial  Judge  in  assess- 
ing two-thirds  of  the  total  damages  against  the  defendant.  The 
division  should  have  been  as  provided  in  the  statute,  one-half  against 
each. 

The  facts  are  as  follows.  The  accident  occurred  on  the  road 
allowance  forming  the  concession  line  between  concessions  4 and  5 
of  the  defendant  township,  at  a point  where  the  highway  ascends 
a considerable  hill  of  red  clay.  Owing  to  the  steepness  of  the  hill, 
the  highway  (as  originally  constructed)  effected  the  ascent  by  a 
deviation,  which  lengthened  the  distance  and  lessened  the  grade. 
This  deviation  had  been  in  use  for  many  years,  and  its  shale  founda- 
tion had  been  surfaced  with  gravel  so  that  it  was  passable  for 
motor  vehicles  in  wet  weather. 

In  or  prior  to  August,  1925,  the  council  of  the  defendant  cor- 
poration determined  to  do  away  with  the  deviation  and  to  continue 
the  highway  in  a straight  line  up  the  hill.  This  was  accomplished 
by  what  is  known  as  a cut  and  fill;  the  top  of  the  hill  being  cut 
down  and  an  embankment  made  at  the  bottom  so  as  to  lessen  the 
grade  and  make  it  more  or  less  continuous  and  even  throughout. 
The  total  expenditure  for  this  cutting  and  grading  was  about  $200. 

The  grading  was  begun  in  August,  1925,  and  completed  on  or 
about  the  7th  October.  This  left  the  road  ungravelled  with  a sur- 
face of  red  clay  which  had  not  had  time  to  settle.  It  so  remained 
in  an  unfinished  condition  until  after  the  occurrence  of  the  acci- 
dent in  question  on  the  7th  November,  1925. 

18 — 59  o.l.r. 
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On  the  9th  March,  1926,  when  the  plan  exhibit  1 was  prepared, 
the  steepest  grades  in  this  new  road  were  8.66  feet  in  25  and  6.55 
feet  in  25.  I have  found  no  evidence  shewing  whether  any  change 
in  these  grades  had  occurred  between  November,  1925,  and  March, 
1926. 

During  the  construction  of  the  new  road,  the  gravelled  deviation 
road  was  closed  or  else  became  impassable  owing  to  the  impossibil- 
ity of  reaching  it  from  the  new  embankment  at  the  foot  of  the  hill, 
which  was  17  feet  high  at  the  point  of  deviation.  The  new  unfin- 
ished road  does  not  appear  to  have  been  closed  to  public  use  at  any 
time,  but  rather  to  have  been  travelled  more  or  less  at  all  times  by 
the  public.  The  result  was  that  during  the  wet  fall  weather  the 
unsettled  clay  surface  became  cut  up  with  deep  ruts.  On  the  19th 
October  the  plaintiff  complained  to  one  Foster,  the  clerk  of  the 
defendant  corporation  and  superintendent  of  highways  pro  tem., 
concerning  the  condition  of  the  road,  and  the  plaintiff’s  statement 
of  the  interview"  is  as  follows : — 

“ Q.  Foster  said  that  the  provincial  engineer  of  highways  and 
he,  Foster,  had  been  to  see  the  place  and  had  what?  A.  And  had 
passed  the  job. 

“ Q.  And  had  passed  the  job?  A.  And  the  grade  was  all  right. 

“ Q.  And  the  grade  was  all  right?  A.  And  for  me  to  go  on  and 
travel  it. 

“ Q.  Was  there  anything  more  done  on  the  roadway  from  then 
until  the  time  of  your  accident?  A.  No,  no,  there  was  nothing 
more  done.” 

The  circumstances  of  the  accident  may  be  briefly  stated.  On 
the  morning  of  that  day,  the  plaintiff  walked  down  the  hill  and 
observed  that  it  was  dry  and  in  the  best  condition  in  which  he  had 
seen  it  at  any  time. 

“ The  road  seemed  to  be  travelled,  had  got  two  ruts  in  it,  so 
that  it  seemed  to  be  in  a position  to  travel  through  it  only  for  those 
bumps  being  up  and  down  in  it. 

“ Q.  There  had  been  cars  going  up  and  down  the  hill?  A.  Yes, 
yes,  empty  ones.  I didn’t  see  none  with  loads  on.” 

In  the  course  of  the  afternoon  it  began  to  rain,  and  the  road  in 
consequence  became  slippery;  nevertheless  the  plaintiff  tried  to 
bring  his  truck  (a  motor  vehicle)  to  his  farm  over  this  hill.  He 
made  at  least  three  attempts  to  ascend,  keeping  the  wheels  of  his 
machine  in  the  ruts  which  had  been  formed.  In  every  case  he 
failed  to  surmount  the  hill.  Then  he  made  a further  attempt  by 
causing  the  wheels  of  his  motor  to  straddle  the  rut,  but  again  he 
came  to  a standstill  and  held  his  machine  where  it  was  by  blocking 
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one  wheel  of  the  motor  with  a stone.  He  then  sent  his  hired-man 
to  his  farm — half  a mile  distant — to  bring  the  team  of  horses  and 
pull  the  motor  truck  up.  These  various  attempts  occupied  an  hour 
or  more,  and  meantime  it  continued  to  rain  and  the  road  became 
more  slippery.  Before  the  horses  arrived,  the  motor  truck  slipped 
backward  and  slid  down  the  slippery  hill  and  off  the  embankment 
at  a point  where  it  was  17  feet  high.  To  save  himself  the  plaintiff 
jumped  from  the  motor  truck  as  it  was  going  over  the  embankment, 
and  was  injured.  The  motor  truck  took  fire  and  was  partly  de- 
stroyed. 

The  plaintiff  claims  for  personal  injuries  and  for  the  injury  to 
his  motor  truck.  The  learned  trial  Judge  assessed  the  total  dam- 
ages at  $2,100;  found  the  plaintiff  guilty  of  contributory  negli- 
gence ; and  apportioned  the  damages  two-thirds  against  the  defend- 
ants and  one-third  against  the  plaintiff.  In  the  course  of  his  judg- 
ment the  learned  trial  Judge  says: — 

“ The  law,  as  I understand  it,  is  that  it  is  the  duty  of  a muni- 
cipality to  keep  its  roads,  or  to  use  all  reasonable  efforts  to  keep  its 
roads,  in  a reasonable  state  of  repair.  When  it  is  shewn  that  a 
road  is  not  in  a reasonable  state  of  repair  and  that  damage  has 
been  caused  by  the  want  of  repair,  a prima  facie  case  is  established 
against  the  municipality.  Confusion  has  arisen  frequently  by  rea- 
son of  the  fact  that  the  action  of  the  municipality  has  been  called 
negligent,  and  people  have  thought  that  it  was  for  the  plaintiff  in 
such  a case  to  establish  negligence.  That,  as  I say,  is  not  what  I 
understand  the  law  to  be.  When  want  of  repair  is  shewn,  a prima 
facie  case  is  made  out ; it  is  then  for  the  municipality  to  shew  that 
the  want  of  repair  existed  notwithstanding  all  reasonable  efforts  on 
the  part  of  the  municipality  to  comply  with  the  law.” 

With  that  statement  of  the  law  I fully  agree.  It  was  so  laid 
down  by  the  Supreme  Court  of  Canada  in  City  of  Vancouver  v. 
Cummings  (1912),  46  Can.  S.C.R.  457,  and  Jamieson  v.  City  of 
Edmonton  (1916),  54  Can.  S.C.R.  443.  These  cases  were  followed 
by  this  Court  in  Sandlos  v.  Township  of  Brant  (1921),  49  O.L.R. 
142.  I would  also  refer  to  the  recent  judgment  of  the  Court  of 
Appeal  for  Saskatchewan  in  the  case  of  Gunderson  v.  Rural  Muni- 
cipality of  Colder  (1.922),  66  D.L.R.  595.  In  discussing  the  facts 
of  this  case  with  reference  to  this  point,  the  learned  trial  Judge 
says : — 

“ In  this  particular  case  on  the  day  of  the  accident  there  was 
a perfectly  obvious  want  of  repair,  the  road  was  not  safe,  and  the 
municipality  has  made  efforts  to  shew  that  it  is  not  the  fault  of  the 
municipality  that  it  was  not  safe.  I think  that  effort  wholly  fails. 
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App.  Div.  The  change  in  the  road  had  been  decided  npon  and  undertaken  two 
months  before.  The  minor  character  of  the  work  is  shewn  by  the 
fact  that  the  expense,  apart  from  gravelling,  was  only  to  be  a couple 
of  hundred  dollars.  While  the  change  was  being  made,  the  old  road 
of°Mtjlmur  ^en(^  *n  ^ was  Pu^  ou^  commission  by  the  fact  that  grad- 

’ ing  from  the  bridge  up  to  the  new  road  had  been  commenced  and 

Masten,  J.A.  there  was  now  a bank  across  the  entrance  from  the  straight 
part  to  what  is  called  on  the  plan  and  by  the  witnesses  the  devia- 
tion road.  The  so-called  deviation  road  was  reasonably  safe, 
although  the  grades  in  it  were  steep.  There  was  no  reason  that  has 
been  made  to  appear  why  it  should  not  have  been  kept  in  use  as  a 
detour  until  the  new  road  was  put  into  first-class  condition.  I sup- 
pose it  would  have  cost  a few  dollars  to  make  an  approach  from  the 
new  bank  on  to  the  old  deviation  road,  but  the  township  was  able 
to  afford  a few  dollars.  So  that,  even  if  there  is  some  excuse — and 
I do  not  think  really  there  is  any — for  the  township  not  having  the 
new  road  completed  and  gravelled  and  made  fit  for  travel  long 
before  the  time  of  the  accident,  there  is  no  excuse  for  its  not  having 
afforded  an  alternative  route.  Therefore  I think  the  plaintiff’s 
case  against  the  municipality  is  made  out.” 

A perusal  of  the  evidence  leads  me  to  agreement  with  this  find- 
ing of  fact  by  the  learned  trial  Judge.  This  highway  was  not  in 
a reasonable  state  of  repair,  having  regard  to  the  old  and  settled 
character  of  the  district  and  the  nature  of  the  traffic  customarily 
passing  over  it;  and  this  defective  condition  was  a contributing 
cause  to  the  accident.  That  establishes  a prima  facie  case  of  breach 
by  the  defendant  township  of  its  statutory  obligation  under  sec.  460 
of  the  Municipal  Act,  and  the  defendant  has  failed  to  shew  that  it 
took  all  reasonable  means  of  preventing  the  continued  existence  of 
this  dangerous  condition.  True  the  road  was  unfinished  and  merely 
in  course  of  construction ; but,  while  the  public  were  prevented  from 
using  the  old  deviation,  the  new  road  was  not  in  any  way  closed  to 
the  public  by  the  municipal  authorities,  as  it  might  well  have  been ; 
nor  was  any  notice  posted  warning  the  public  that  it  could  be  used 
only  at  the  user’s  risk.  As  to  whether  such  warning  would  have 
been  effective  I express  no  opinion.  It  was  not  given ; on  the  con- 
trary, the  plaintiff  was  invited  on  the  19th  October  to  use  the  road 
in  question. 

It  is  not  to  be  assumed  from  anything  decided  in  this  case  that 
a statutory  obligation  is  imposed  on  every  township  in  Ontario  to 
make  its  roads  passable  for  motor  vehicles  in  all  places,  at  all  times, 
and  in  all  kinds  of  weather.  In  Clinton  v.  County  of  Hastings 
(1923),  53  O.L.R.  266,  I referred  to  the  principles  laid  down  re- 
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specting  “ reasonable  repair  ” in  Foley  v.  Township  of  East  Flam- 
borough  (1898),  29  O.R.  139,  and  Colbeck  v.  Township  of 
Brantford  (1861),  21  U.C.R.  276,  and  said  (p.  283)  : — 

e<  What  is  reasonable  repair  is  a question  of  fact  depending 
upon  all  these  surrounding  circumstances,  and  hence  the  facts  of 
one  case  afford  no  fixed  rule  by  which  to  determine  another  case 
where  the  facts  are  different.” 

The  facts  of  the  present  case  are  both  unusual  and  peculiar  and 
cannot  be  taken  as  establishing  any  rule  of  general  application. 

On  the  question  of  contributory  negligence,  I can  add  nothing 
to  what  is  said  by  the  trial  Judge.  He  declines  to  give  effect  to  the 
plaintiff’s  account  of  the  accident,  and  concludes  on  conflicting 
evidence  that  the  plaintiff  was  guilty  of  negligence  contributing  to 
the  accident.  I agree  with  his  conclusions ; but,  even  if  I doubted, 
I would  feel  great  difficulty  under  the  circumstances  in  reversing 
his  finding. 

The  main  question,  however,  which  was  discussed  before  us  was 
the  contention  of  Mt.  McMaster  that  the  maxim  volenti  non  fit 
injuria  applied,  and  for  that  contention  he  relied  on  the  case  of 
Torrance  v.  Ilford  Urban  District  Coiincil,  7 L.G-.R.  554.  In 
that  case  the  plaintiff  claimed  for  the  death  of  his  horse,  which 
had  died  from  over-exertion  in  pulling  a waggon  over  loose  stones 
laid  by  the  defendants  on  a highway  in  the  course  of  repairing  it. 
The  plaintiff’s  claim  was  based  on  negligence,  there  being  no  duty 
respecting  repair  of  highways  and  no  civil  liability  imposed  by 
statute  on  the  defendant  municipality.  Held,  by  the  Court  of 
Appeal,  that  under  the  circumstances  the  driver  must  be  held  to 
have  elected  to  take  the  risk  of  crossing  the  stones,  and  on  that 
ground  the  plaintiff  could  not  recover. 

Now,  in  the  present  case,  it  is  perfectly  obvious  that  the  plain- 
tiff well  knew  the  condition  of  the  road,  both  its  steepness,  its 
uneven  character,  and  the  slippery  nature  of  the  wet  clay.  To  that 
►extent,  this  case  is  identical  with  the  case  cited;  but  the  fact  that 
the  present  defendant  is  under  a statutory  obligation  to  maintain 
its  highways  in  repair  distinguishes  this  case  from  the  authority 
'Cited.  In  1912,  it  was  determined  by  the  Common  Pleas  Divi- 
sional Court  (Meredith,  C.J.,  Teezel  and  Kelly,  JJ.)  that  the  de- 
fence of  volenti  non  fit  injuria  is  not  available  where  the  injury 
.arises  from  breach  of  a statutory  duty : McClemont  v.  Kilgour 
Manufacturing  Co.  (1912),  27  O.L.R.  305,  following  Baddeley  v. 
Earl  Granville  (1887),  19  Q.B.D.  423.  Notwithstanding  some 
criticisms  of  this  principle  in  certain  leading  text-books,  I cannot 
find  that  it  has  been  doubted  or  distinguished  in  subsequent  cases. 
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It  was  recently  applied  in  the  case  of  Davies  v.  Thomas  Owen  & 
Co.  Ltd.,  [1919]  2 K.B.  39.  Salter,  J.,  says  at  p.  42 : — 

“ That  being  so,  the  only  defence  remaining  to  the  defendants 
is  that  embodied  in  the  maxim  volenti  non  fit  injuria.  That  would 
oJTluLMtiR  ^ave  a:®or^e<^  a g°°d  defence  to  a claim  at  common  law  for  damage 

caused  by  negligence,  but  it  is  clear  from  the  decision  in  Baddeley 

Hasten,  J.A.  Granville  and  from  the  observations  in  Thomas  v.  Quarter- 

maine  that  the  maxim  affords  no  defence  where  the  plaintiff  can 
shew  that  the  injury  he  has  sustained  has  been  the  direct  conse- 
quence of  a breach  by  the  defendant  of  an  express  statutory  duty 
imposed  upon  him.” 

Even  if,  as  some  learned  authors  appear  to  think,  the  principle 
indicated  above  is  not  absolute  but  goes  no  further,  than  to  afford  a 
presumption  that  the  maxim  is  not  applicable  in  the  case  of  a 
statutory  obligation,  I am  still  of  opinion  that  the  result  in  the 
present  case  is  the  same. 

In  Thomas  v.  Quartermain  (1887),  18  Q.B.D.  685,  697,  Bowen, 
L. J.,  says : — 

“ Where  the  danger  is  visible  and  the  risk  appreciated,  and 
where  the  injured  person,  knowing  and  appreciating  both  risk  and 
danger,  voluntarily  encounters  them,  there  is,  in  the  absence  of 
further  acts  of  omission  or  commission,  no  evidence  of  negligence 
on  the  part  of  the  occupier  at  all.”  And  at  p.  696 : “ Mere  knowl- 
edge may  not  be  a conclusive  defence.  There  may  he  a perception 
of  the  existence  of  the  danger  without  comprehension  of  the  risk.” 

I think  the  plaintiff  must  be  held  to  have  had  a perception  of 
the  existence  of  the  danger  sufficient  to  charge  him  with  contri- 
butory negligence,  but  I also  think  that  he  was  without  such  a com- 
prehension of  the  risk  as  to  permit  the  court  to  say  that  he  volun- 
tarily assumed  it. 

I conclude  therefore: — 

1.  That  the  township  is  guilty  of  a breach  of  its  statutory  duty 
to  repair. 

2.  That  the  maxim  volenti  non  fit  injuria  does  not  apply. 

3.  That  the  plaintiff  was  guilty  of  contributory  negligence. 

With  respect  to  the  second  point  raised  on  the  appeal,  viz., 

regarding  an  apportionment  of  the  damages  according  to  the  degree 
of  fault,  I am  unable  to  discern  any  ground  for  interference  with 
the  judgment  below.  It  is  to  be  observed  that  the  trial  Judge  was 
performing  all  the  functions  of  a jury  in  a case  that  but  for  the 
statute  would  naturally  have  been  tried  by  a jury,  and  his  findings 
are  to  be  regarded  from  that  aspect. 
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As  required  by  sec.  3 of  the  Contributory  Negligence  Act,  1924, 
14  Geo.  Y.  ch.  32  (Ont.),  he  has  ascertained  the  entire  amount  of 
the  damages  at  $2,100.  He  has  determined  the  degree  in  which 
each  party  was  in  fault.  The  complaint  is  that  no  evidence  was 
specifically  directed  to  that  point,  and  therefore  his  apportionment 
is  without  foundation.  I cannot  accede  to  that  argument.  How 
could  mathematical  or  accountancy  evidence  be  given  on  such  a 
question?  If  not,  then  the  only  possible  evidence  would  be  the 
opinion-evidence  of  witnesses  as  to  the  degree  of  fault  of  the  parties 
respectively.  But  that  appears  to  me  to  be  a matter  for  the  inde- 
pendent tribunal  that  has  heard  the  evidence  and  must  find  the 
facts.  Section  4 providing  for  an  equal  distribution  of  fault  comes 
into  operation  only  when  the  judge  or  jury  finds  that  it  is  not  upon 
the  evidence  practicable  to  determine  the  respective  degrees  of 
fault.  Here  the  judge,  having  all  the  facts  before  him,  has  found 
it  practicable  to  make  the  apportionment.  I can  see  no  ground  for 
interfering. 

The  appeal  should  be  dismissed  with  costs. 

I find  among  the  papers  a notice  of  cross-appeal  by  the  plaintiff 
against  the  finding  of  contributory  negligence,  but  I have  no  note 
that  such  a question  was  argued  before  us. 

The  cross-appeal  should  be  dismissed  with  such  costs  as  may 
be  appropriate  under  the  circumstances. 

Latchford,  C.J.,  and  Middleton  and  Orde,  JJ.A.,  agreed  with 
Masten,  J.A. 

Riddell,  J.A. : — I agree  in  the  result.  I do  not  think  that  the 
plaintiff  was  volens  in  the  sense  in  which  the  word  is  used  in  the 
well-known  maxim.  It  is  not  necessary,  I think,  to  consider  how 
far  the  maxim  applies  in  the  case  of  a highway  and  the  like.  Per- 
haps the  last  word  has  not  been  said  on  this  matter. 
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Brandon  y.  Bank  of  Montreal. 

Banks  and  Banking — Transfer  of  Money  from  one  Bank  to  another — 
Usual  Banking  Practice — Receipt  Signed  by  Customer — Acceptance 
by  Paying  Bank — “ Settlement-card ” — Doors  of  Paying  Bank  Closed 
before  Transaction  Completed — Credit  Given  to  Customer  in  Books 
of  Receiving  Bank — Liability  of  Customer — Absence  of  Delay  and 
Negligence. 

The  plaintiff,  being  suspicious  of  the  solvency  of  the  H.  bank,  at  the 
C.  branch  of  which  he  had  a savings  account,  and  being  desirous 
of  withdrawing  his  money  from  that  bank  and  depositing  it  with  the 
defendant  bank,  on  the  15th  August,  1923,  gave  his  pass-book,  shew- 
ing a credit  balance,  to  the  manager  of  the  branch  of  the  defendant 
bank  at  O.,  which  was  12  or  15  miles  distant  from  C.,  and  signed  a 
document  supplied  by  the  local  manager,  headed  “Bank  of  Montreal, 
Savings  Department,”  dated  the  15th  August,  1923.  This  document 
stated  that  “pass-book  must  be  presented  with  this  receipt,”  and 
contained  the  name  cf  the  H.  bank,  but  no  amount  was  mentioned 
in  it.  The  operative  words  were  “Received  from  the  the 

sum  of dollars,  bal.  of  acct.  and  interest  to  be  charged  to 

savings  account  No.  62  ” This,  when  signed,  was  ieA  with  the 
defendant  bank’s  branch  manager,  together  with  the  plaintiff’s  H. 
bank  pass-book.  On  the  same  day,  a savings  account  was  opened 
in  the  plaintiff’s  name  in  the  defendant  bank.  In  that  account  a 
credit  appeared  of  $1,447.52  on  the  17th  August,  with  a cross-entry 
of  the  same  amount  on  the  21st  August,  but  no  entry  was  made  in 
the  pass-book  issued  by  the  defendant  bank  to  the  plaintiff  in  respect 
of  the  $1,447.52,  nor  was  he  informed  that  any  such  credit  was  being 
given  to  him.  The  defendant  bank  forwarded  the  H.  bank  pass- 
book and  the  receipt  signed  by  the  plaintiff  to  the  C.  branch  of 
the  H.  bank,  where  they  were  received  on  the  16th  August;  and  the 
local  manager  of  the  C.  bank  made  out  and  sent  by  post  to  the 
defendant  bank  at  O.  a “settlement-card,”  which  was  received  at  0. 
on  the  17th  August.  This  card  stated  that  the  H.  bank  at  C.  had 
“credited  our  Toronto  branch”  with  $1,448.02  in  payment  of  an  item 
of  that  amount,  and  added,  “Please  endorse  this  card  and  clear 
through  Toronto.”  This  was  immediately  forwarded  by  post  to  the 
defendant  bank  in  Toronto,  and  was  there  received  on  the  18th 
August.  The  H.  bank,  having  become  insolvent,  closed  its  doors 
■on  the  afternoon  of  the  17th  August  and  did  not  again  re-open 
them:  — 

Held , that  the  document  signed  by  the  plaintiff  was  not  a cheque  within 
the  meaning  of  the  Bills  of  Exchange  Act;  it  was  received  by  the 
defendant  bank  for  collection  only  and  as  agent  of  the  plaintiff,  and 
the  relation  of  debtor  and  creditor  was  not  established. 

The  defendant  bank  had  followed  the  practice  established  by  the 
evidence  to  be  the  usual  and  proper  banking  practice,  had  done  what 
it  agreed  with  the  plaintiff  would  be  done,  and,  not  having  been 
guilty  of  delay  or  other  negligence,  was  not  liable  to  the  plaintiff. 

Boyd  v.  Nasmith  (1888),  17  O.R.  40,  distinguished. 

Action  to  recover  the  sum  of  $1,637.82  alleged  to  have  been 
deposited  by  the  plaintiff  with  the  defendants  as  his  bankers. 
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May  10  and  11.  The  action  was  tried  before  Grant,  J.,  without 
a jury,  at  Lindsay. 

A.  M.  Fulton , for  the  plaintiff. 

P.  W.  Beatty , for  the  defendant  bank. 
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Bank  of 
Montreal. 


June  25.  Grant,  J. : — This  action  arises  out  of  the  insolvency 
and  liquidation  of  the  Home  Bank  of  Canada. 

The  plaintiff  is  a baker  having  his  place  of  business  and  resi- 
dence at  the  village  of  Cannington. 

The  branch  of  the  Bank  of  Montreal  which  was  directly  con- 
nected with  this  transaction  is  at  Oakwood,  distant  from  Cannington 
approximately  12  or  15  miles. 

The  plaintiff  for  some  years  carried  a savings  deposit  account 
in  the  branch  of  the  Home  Bank  of  Canada  situate  at  the  village 
of  Cannington.  In  the  usual  course  of  distributing  his  wares  he 
was  accustomed  once  or  twice  in  each  week  to  visit  the  village  of 
Oakwood.  On  Saturday  the  11th  day  of  August,  1923,  the  plaintiff 
called  at  the  office  of  the  defendant  bank  in  Oakwood  and  had  a 
brief  conversation  with  Mr.  Walkey,  the  local  manager  of  the  bank, 
in  regard  to  the  question  of  opening  an  account  in  that  bank. 
According  to  the  plaintiff’s  evidence,  he  stated  that  he  wanted  to 
transfer  his  money  from  the  Home  Bank  at  Cannington  to  the 
Bank  of  Montreal  at  Oakwood;  and  he  states  that  the  manager 
told  him  to  bring  over  his  bank-book  on  Wednesday  and  sign  a 
cheque  to  transfer  the  money.  The  plaintiff  on  cross-examination 
admitted  that  ten  days  or  two  weeks  previously  he  had  heard  from 
his  wife  that  some  man  had  said  therp  was  something  wrong  in  the 
Home  Bank. 

In  his  evidence  in  chief  the  plaintiff  stated  in  effect  that  on  the 
15th  August  he  had  heard  something  about  the  Home  Bank,  but 
did  not  think  there  was  anything  wrong,  and  the  plaintiff  insisted 
that  he  transferred  his  bank-account  because  it  was  more  convenient. 

Mr.  Walkey,  the  Oakwood  manager  of  the  Bank  of  Mjontreal, 
states  that  on  the  15th  August,  when  the  plaintiff  produced  his  pass- 
book, he  held  it  up  and  asked,  “ Have  you  heard  anything that 
the  plaintiff  inquired  of  him,  Walkey,  what  course  they  would  take 
in  order  to  transfer  his  account,  and  that  he  explained  that  the 
plaintiff  must  sign  a cheque  and  the  bank  would  send  the  cheque 
and  the  pass-book  through  to  Cannington  and  get  a settlement 
which  would  be  sent  in  to  Toronto,  and  in  that  way  would  get  it 
paid,  and  that  the  plaintiff  told  him  that  he  had  “ better  go  ahead.” 

The  plaintiff  states  on  this  point  that  Walkey  said  he  would 


270 


Grant.  J. 

1926. 

Eeandon 

V. 

Bank  of 
Montreal. 


ONTARIO  LAW  REPORTS.  [vol. 


send  it  away  and  get  it  back  in  a few  days  (referring  to  the  cheque 
and  the  pass-book). 

As  between  these  two  witnesses  I accept  the  evidence  of  Walkey, 
the  manager  of  the  Bank  of  Montreal,  in  preference  to  the  evidence 
of  the  plaintiff.  The  plaintiff  said  he  had  been  considering  for  a 
long  time  transferring  his  account,  but  could  not  give  any  satis- 
factory reason  for  doing  so  at  this  particular  time.  My  conclusion 
upon  the  evidence  is  that  the  reason  is  quite  obvious,  namely,  that 
the  plaintiff’s  suspicions  in  regard  to  the  Home  Bank  had  been 
aroused,  and  that,  whether  or  not  he  had  previously  considered  the 
transferring  of  his  account,  the  determining  factor  was  his  doubt  as 
to  the  stability  of  the  Home  Bank.  I am  quite  convinced  upon  the 
evidence  that  the  plaintiff  desired  to  transfer  his  account  for  that 
reason,  and  I accept  and  rely  upon  the  testimony  of  Walkey,  the 
branch  manager  of  the  defendant  bank,  as  to  what  conversation  took 
place  between  them. 

On  Wednesday  the  15th  day  of  August,  when  on  his  second  trip, 
the  plaintiff  again  called  at  the  Bank  of  Montreal  in  Oakwood  and 
produced  his  pass-book  shewing  $1,440.82  balance  at  his  credit,  and 
the  conversation  took  place  as  narrated  by  Walkey  and  referred  to 
above. 

Walkey  then  took  a form  of  receipt  (exhibit  4)  used  by  patrons 
of  the  Bank  of  Montreal  in  withdrawing  money  from  the  savings 
department  of  that  bank.  The  form,  in  so  far  as  it  was  completed 
on  the  15th  August,  did  not  contain  any  amount,  nor  did  it  shew 
any  figures  for  the  amount;  the  material  parts  of  the  form  as 
written  on  the  15th  August  would  be  as  follows : — 

Pass-book  must  be  presented  with  this  receipt. 
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Transfer  62 

Bank  of  Montreal 
Savings  Department. 

$ August  15,  1923. 

Int.  $ 

Total  $ 

Home  Bank  of  Canada,  Cannington. 

Received  from  the  Bank  of  Montreal the  sum 


of 


Dollars. 

100 


Bal.  of  acct.  and  interest. 

To  be  charged  to  Savings  Account  No.  62. 

(Sgd.)  Frank  Brandon. 

This  was  signed  by  the  plaintiff  and  left  in  the  hands  of  the 
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manager  of  the  Bank  of  Montreal,  together  with  the  plaintiff’s 
Home  Bank  pass-book. 

At  the  same  time  the  plaintiff  produced  $200  in  cash  which  he 
desired  to  deposit  in  the  Bank  of  Montreal.  Exhibit  5 is  the 
original  deposit-slip  which  was  then  made  out,  and  upon  which 
the  plaintiff  signed  his  name  as  the  same  now  appears  thereon 
below  the  particulars  of  the  amounts  deposited.  A savings  deposit- 
account  was  opened  in  the  plaintiff’s  name,  a true  copy  whereof 
is  filed  as  exhibit  7.  A savings  bank  pass-book  was  issued  to  the 
plaintiff  (exhibit  1).  It  will  be  noted  that  the  first  item  in  exhibit 
1 and  exhibit  7 respectively  is  a credit  of  $200,  the  amount  of  the 
deposit  referred  to,  which  was  made  on  the  15th  August,  1923.  In 
exhibit  7,  that  is  the  ledger-account,  a credit  appears  of  $1,447.52, 
with  a cross-entry  of  the  same  amount  on  the  21st  August.  But  it 
will  be  noted  that  there  was  no  entry  in  the  plaintiff’s  pass-book  of 
any  such  item  of  credit  on  the  17th  August,  or  indeed  at  any  other 
time.  In  other  words,  although  the  officials  of  the  defendant  bank 
on  the  17th  August,  when  a settlement-card,  later  referred  to,  was 
received  from  the  Home  Bank  at  Cannington,  entered  in  the  ledger 
in  the  bank  a credit  in  the  plaintiff’s  account  of  $1,447.52,  the 
amount  mentioned  in  the  settlement-card  less  charges,  yet  no  such 
credit  was  entered  in  the  plaintiff’s  pass-book,  nor  upon  the  evi- 
dence can  I find  that  he  was  informed  or  notified  that  any  such 
credit  was  being  given  or  made  to  him.  On  exhibit  7 a ring  in 
coloured  lead-pencil  marking  is  to  be  found  around  the  figures  of 
the  credit  and  also  of  the  cross-entry  debited,  which  pencil  mark- 
ing was  explained  by  the  manager,  Walkey,  who  stated  that  it  had 
been  placed  there  by  him  as  the  customary  warning  and  notice  to 
the  ledger-keeper  that  the  customer  was  not  to  be  allowed  to  draw 
the  money  or  any  part  of  it. 

The  officials  of  the  Bank  of  Montreal  forwarded  the  Home  Bank 
pass-book  and  exhibit  4 to  the  branch  of  the  Home  Bank  of 
Canada  at  Cannington,  which,  according  to  the  evidence  before 
me,  was  the  agent  at  Cannington  of  the  Bank  of  Montreal.  Mail 
was  at  that  time  received  in  Cannington  twice  a day,  that  is  in 
the  morning  and  in  the  evening. 

According  to  the  evidence,  the  Home  Bank  pass-book  and  exhi- 
bit 4 were  received  by  the  Home  Bank  in  Cannington  on  the  16th 
August,  on  which  date  the  local  manager  of  that  bank  made  out 
and  mailed  to  the  Bank  of  Montreal  at  Oakwood  what  is  called  the 
settlement-card  (exhibit  6).  This  card,  which  was  received  at  the 
Bank  of  Montreal  at  Oakwood  on  the  17th  August,  according  to  the 
evidence,  is  the  usual  notice  sent  by  the  branch  of  one  bank  to 


271 

Grant.  J. 
1926. 

Brandon 

v. 

Bank  of 
Montreal. 


272 


ONTARIO  LAW  REPORTS. 


Grant,  J. 

1926. 

Brandon 

v. 

Bank  of 
Montreal. 


[yol. 

the  branch  of  another  whereby  the  latter  upon  forwarding  the  card 
to  its  principal  office  in  Toronto,  where  the  clearing  house  is  con- 
ducted, may  obtain  the  transfer  of  the  credit  or  amount  of  the 
account  (as  in  this  case),  and  upon  the  completion  of  such  trans- 
action through  the  clearing  house  notice  thereof  is  at  once  for- 
warded by  the  Toronto  office  of  the  bank  to  its  branch  in  the  town 
or  village  (in  this  case  Oakwood). 

It  will  be  noticed  on  perusal  of  exhibit  6 that  it  is  dated  the 
16th  August,  1923,  at  Cannington;  that  it  bears  a number  (1838)  ; 
that  it  is  addressed  to  the  Bank  of  Montreal,  Oakwood,  and 
states : — 

“ We  have  credited  our  Toronto  branch  ($1,448.02)  fourteen 
hundred  & forty-eight  02/100  dollars  in  payment  of  the  following 
items. 

f;  W.  H.  Killaby  D.  F.  Gall. 

p.  p. 

ec  Accountant.  Manager. 

“ B.C.  27  $1,448.02  $1,448.02. 

“ Aug.  17,  1923. 

“ Please  endorse  this  card  and  clear  through  Toronto.” 

The  date,  “ Aug.  17,  1923,”  apparently  was  stamped  on  the 
card  at  Oakwood,  in  the  Bank  of  Montreal,  upon  its  receipt. 

On  the  address  side  of  the  card  exhibit  6,  under  the  heading 
“ Receiving  bank  stamp,”  appears  a stamp  of  the  Bank  of  Mont- 
real, Toronto,  shewing  the  date  18th  August,  1923,  after  what 
appears  to  be  the  word  “ cleared,”  and  the  further  date  “Aug.  '20, 
1923.”  Underneath  this  stamp  and  somewhat  obscured  by  it 
appears  to  be  what  I read  as  the  ordinary  stamp  endorsement, 
“ Pay  to  the  order  of  any  bank  or  banker,  Bank  of  Montreal,  Oak- 
wood,  Ont.,”  with  some  figures  which  I cannot  decipher. 

It  has  been  made  quite  clear  upon  the  evidence  before  me  that 
the  settlement-card,  exhibit  6,  was  received  at  the  Bank  of  Mont- 
real, Oakwood,  on  the  17th  August,  and  was  immediately  forwarded 
by  mail  to  the  Bank  of  Montreal  in  Toronto  in  order  that  the  trans- 
action might  be  cleared  in  the  usual  manner  of  banking  practice. 
The  card,  exhibit  6,  was  received  in  Toronto  apparently  on  the 
18th  August,  but  unfortunately  the  Home  Bank  of  Canada  closed 
its  doors  on  the  evening  of  the  17th  August,  and  did  not  re-open 
them,  nor  did  that  bank  take  any  part  in  the  clearing  transactions 
of  the  18th  August. 

It  will  be  seen  from  the  above  statement  of  the  dates  that  there 
was  no  delay  whatsoever  on  the  part  of  the  Bank  of  Montreal  either 
in  Oakwood  or  in  Toronto,  nor  indeed  was  there  any  delay  in  put- 
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ting  through  the  transaction  from  the  time  that  the  pass-book  and 
exhibit  4,  the  bank  receipt  form,  were  handed  over  to  Walkey,  the 
manager  of  the  Bank  of  Montreal  at  Oakwood.  The  evidence  given 
by  Shipman,  who  was  at  that  time  manager  of  the  branch  of  the 
Home  Bank  at  Cannington,  confirms  the  above  outline  of  the 
transaction.  As  to  exhibit  4 it  will  be  noted  that  according  to  his 
evidence  the  figures  for  the  amount  entered  in  this  exhibit  were 
made  up  by  him  and  placed  upon  it  as  they  now  appear,  and  that 
on  the  same  date,  the  16th  August,  the  accepted  stamp  and  paid 
stamp  of  the  Home  Bank  of  Canada,  Cannington  branch,  were 
placed  upon  the  face  of  this  exhibit,  the  accepted  stamp  being  put 
on  by  the  ledger-keeper  and  the  paid  stamp  by  the  teller.  He  also 
stated  that  the  credit-account,  $1,448.02,  had  been  transferred  to 
the  Home  Bank,  Toronto  branch,  and  he  stated  further  that  this 
was  the  usual  manner  in  which  such  transactions  were  put  through, 
and  that  thereby  the  Bank  of  Montreal  in  Toronto,  on  presenting 
the  settlement-card  through  the  clearing  house,  would  obtain  the 
credit. 

This  witness  states  that  in  the  week  between  the  6th  and  11th 
August,  1923,  there  was  what  he  called  a slight  run  on  the  Home 
Bank  branch  in  Cannington;  that  he  obtained  outside  funds  in 
response  to  a requisition  he  had  sent  to  the  Toronto  office  and  was 
able  to  overcome  the  flurry.  This  witness,  who  was  a banker  of 
some  years’  experience,  stated  that  the  course  which  was  followed 
by  the  Oakwood  branch  of  the  Bank  of  Montreal  in  this  case  was 
the  usual  banking  practice  adopted  by  the  banks  in  such  circum- 
stances, and  that  he  in  the  Home  Bank  would  have  adopted  exactly 
the  same  course  if  the  positions  had  been  reversed.  He  stated 
further  that  the  settlement-card,  exhibit  6,  would  not  leave  his 
branch  in  Cannington  until  the  evening  of  the  16th  August,  and 
would  not  be  received  by  the  _Bank  of  Montreal  in  Oakwood  until 
the  17th  August. 

In  answer  to  my  question,  this  witness  stated  further  that  he 
did  not  know  of  any  other  recognised  banking  practice  by  which 
the  Bank  of  Montreal  could  have  put  through  the  transfer  of  this 
account. 

Clarence  H.  Taylor,  who  was  assistant  to  Mr.  G.  T.  Clarkson, 
the  liquidator  of  the  Home  Bank,  in  the  course  of  his  evidence 
stated  that  he  had  been  in  the  employ  of  the  Bank  of  Toronto  for 
twenty-five  years,  and  that  what  was  done  in  this  case  by  the  Bank 
of  Montreal  at  Oakwood  was  both  the  usual  banking  practice  and 
good  banking  practice,  and  further  that  it  was  customary,  under 
the  circumstances  which  obtained  in  this  case,  to  present  such 
items  as  this  in  the  way  in  which  exhibit  4 was  presented. 
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Counsel  agreed  on  certain  admissions,  which  were  briefly: — 

1.  That  the  date  of  commencement  of  the  winding-up  of  the 
Home  Bank  was  the  20th  August,  1923. 

2.  That  the  branch  of  the  Home  Bank  at  Cannington  did  not 
open  for  business  on  the  18th  August,  1923. 

3.  That  the  head  office  of  the  Home  Bank  in  Toronto  suspended 
payment  at  3 p.m.  (daylight  saving  time,  though  2 p.m.  stand- 
ard time)  on  the  17th  August,  1923,  and  no  payments  were  made 
by  it  after  that  time. 

4.  That  the  Home  Bank  did  not  take  any  part  at  the  clearing 
house  on  the  morning  of  the  18th  August,  1923. 

Exhibit  10  is  the  carbon  copy  of  the  typewritten  portion  of  the 
letter  or  written  communication  sent  on  the  15th  August,  1923, 
by  the  Bank  of  Montreal  at  Oakwood,  to  the  Home  Bank  of  Can- 
ada at  Cannington,  the  second  item,  “B.C.  27  bal.  acct.  & int. 
N.P.,”  referring  to  this  transaction,  and  attached  thereto,  for  the 
purpose  only  of  shewing  the  form  of  letter  or  communication  used, 
is  a copy  of  that  form,  upon  which  however  the  typewritten  par- 
ticulars, etc.,  have  no  reference  whatever  to  the  present  transac- 
tion. The  purpose  of  this  form  is  to  shew  that  the  letter  enclosing 
the  pass-book  and  receipt  (exhibit  4)  was  addressed  to  the  manager 
of  the  Home  Bank  of  Canada  at  Cannington,  and  read,  “ Dear  Sir, 
we  enclose  for  collection,”  and  then  followed  the  particulars  of  the 
items. 

Exhibit  11  is  a certified  copy  of  the  later  portion  of  the  ledger- 
sheet  containing  particulars  of  account  No.  62  in  the  Home  Bank 
of  Canada  at  Cannington,  under  the  name  of  the  plaintiff.  The 
later  items  on  this  exhibit  will  shew  the  total  of  principal  $1,440.82, 
with  an  item  of  $7.20  added  thereto  for  accrued  interest,  making 
the  total,  as  shewn  on  the  settlement-card,  of  $1,448.02,  the  with- 
drawal of  which  closed  the  account. 

The  defendant  bank  produced  (exhibit  13)  a copy  of  an  entry, 
under  date  of  the  15th  August,  shewing  this  item  as  under  the 
heading  “ Bills  held  for  collection,”  and  (exhibit  14)  a copy  of 
what  is  called  iC  cash  item  account/  shewing  this  item  as  received 
from  the  Home  Bank  at  Cannington,  $1,448.02.  Also  there  is  pro- 
duced, as  exhibit  15,  the  cash  item  list  sent  in  to  the  Toronto  office 
by  the  Oakwood  branch  of  the  Bank  of  Montreal  on  the  17th 
August,  upon  which  appears  this  item,  and  exhibit  16  is  the  return 
cash  item  list  of  the  18th  August,  with  which  is  the  dishonoured 
settlement  returned  to  the  Oakwood  branch. 

Counsel  for  the  plaintiff  contended  on  behalf  of  his  client  that 
the  Bank  of  Montreal  at  Oakwood,  having  no  instructions,  was 
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bound  in  law  to  present  exhibit  4 (which  counsel  called  a cheque) 
and  obtain  cash  for  the  same,  and  had  no  right  to  receive  or  accept 
a settlement-card  from  the  Home  Bank  at  Cannington;  that  the 
settlement-card  was  taken  for  the  convenience  of  the  banks  or  the 
defendant  bank;  he  complained  of  want  of  notice  of  dishonour  or 
non-payment,  the  plaintiff  alleging  that  he  was  not  notified  of 
this  for  a year  or  more;  and  that,  exhibit  4 having  been  accepted 
by  the  Home  Bank  and  the  amount  of  the  plaintiffs  credit  in  that 
bank  having  been  cancelled,  from  the  moment  when  that  was  done 
the  defendant  became  the  creditor  of  the  Home  Bank  of  Canada,  and 
at  the  same  time  became  debtor  to  the  plaintiff  for  the  amount. 
The  plaintiffs  counsel  relied  on  the  principle  which  is  enunciated 
in  Boyd  v.  Nasmith  (1888),  17  O.R.  40,  and  a number  of  other 
and  more  recent  cases  in  which  that  decision  was  followed. 

Counsel  for  the  defendant  bank  took  the  position  that  the  bank 
had  done  exactly  what  it  had  agreed  with  the  plaintiff  to  do ; that 
the  plaintiff  had  been  told  of  the  course  which  would  be  followed  in 
the.  usual  manner  of  banking  practice,  and  assented  thereto ; that 
the  defendant  bank  was  not  negligent ; that  there  was  no  delay ; and 
that  what  was  done  in  this  case  was  the  usual  and  regular  and 
proper  banking  practice  in  the  circumstances. 

I find  as  facts  that  the  plaintiff  desired  and  was  taking  steps  to 
transfer  his  account  from  the  Home  Bank  at  Cannington  at  this 
particular  time  because  he  had  become  suspicious  or  at  least  dubious 
about  the  position  or  stability  of  the  Home  Bank;  that  on  the  15th 
August  he  was  told  by  the  manager  of  the  Oakwood  branch  of  the 
defendant  what  course  would  be  followed  in  putting  through  the 
transfer  of  the  account,  and  that  he  assented  thereto;  that  the 
course  which  was  followed  was  the  usual  and  proper  banking 
practice,  under  the  circumstances  which  obtained  in  this  trans- 
action; that  there  was  no  negligence  nor  was  there  any  delay  in 
putting  the  matter  through ; that  what  the  plaintiff  desired  to  have 
done,  and  what  the  defendant  bank  through  its  agent  agreed  to  do, 
was  to  obtain,  in  the  ordinary  course  of  business  and  by  the  usual 
means,  a transfer  on  behalf  of  the  plaintiff  of  his  account  in  the 
Home  Bank  to  the  Bank  of  Montreal  at  Oakwood ; and  that  it  was 
not  a case  of  the  giving  of  a cheque  by  the  plaintiff  to  the  defendant 
bank,  of  which  the  defendant  bank  thereby  became  the  holder  for 
Value,  or  otherwise;  and  that,  as  was  stated  by  the  defendant’s 
manager  Walkey,  he  informed  the  plaintiff  on  the  18th  August  that 
the  plaintiff’s  receipt  (exhibit  4)  had  not  been  paid  to  the  Bank 
of  Montreal,  but  had  been  dishonoured.  In  my  view  of  the  evi- 
dence, while  the  local  manger  of  the  defendant  bank  was  doubtless 
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desirous  of  obtaining  the  deposit,  yet  what  he  was  doing  was  being 
done  to  accommodate  the  plaintiff;  no  transaction  was  being  put 
through  by  which  the  bank  receipt  (exhibit  4)  was  being  discounted 
or  being  accepted  as  payment  upon  any  matter  with  the  Bank  of 
Montreal.  It  seems  to  me  quite  unreasonable,  if  not  indeed  absurd, 
to  suggest  that  the  manager  of  the  defendant  bank  at  Oakwood 
should  have  sent  some  person  specially  to  Cannington  in  order  to 
present  and  obtain  payment  in  cash  for  the  bank-receipt  (exhibit 
4).  If  the  plaintiff  had  wanted  that  course  adopted,  why  would 
he  go  away  from  Cannington  to  Oakwood  in  order  to  have  some 
person  come  back  to  Cannington  to  draw  out  the  amount  of  his 
bank-account  in  the  latter  village.  It  would  have  been  a very 
simple  matter  for  him  to  have  signed  a cheque  for  the  amount  of 
his  savings  account  and  have  drawn  the  money  himself,  or,  if  that 
was  not  convenient  for  business  reasons,  he  could  have  given  the 
cheque  to  his  wife  or  some  person  else  to  draw  the  money  for  him 
and  in  that  manner  have  obtained  the  cash.  If  there  was  any 
negligence  shewn,  it  was  on  the  part  of  the  plaintiff  and  not  on  the 
part  of  the  defendant  bank  or  its  employees. 

I have  read  all  the  decisions  which  were  cited  to  me  by  counsel 
for  both  parties.  I am  of  opinion  that  the  authorities  cited  by 
counsel  for  the  plaintiff  are  clearly  distinguishable  upon  the  facts. 
In  the  case  at  bar  the  defendant  bank  received  the  bank  receipt 
(exhibit  4)  for  collection  only  and  as  agent  of  the  plaintiff,  and 
even  if  they  had  entered  in  the  plaintiff’s  pass-book  credit  for  the 
amount  of  the  item  (which  they  had  not,  as  appears  by  reference 
to  exhibit  1)  that  would  not  have  established  the  relationship  of 
debtor  and  creditor  between  the  defendant  and  the  plaintiff.  See 
In  re  Farrow's  Bank  Ltd.,  [1923]  1 Ch.  41,  applying  the  principles 
of  the  decision  In  re  Agra  and  Masterman’ s Bank,  [1866]  W.N. 
399,  36  L.J.  Ch.  151. 

Having  received  the  document  (exhibit  4)  for  collection  only, 
having  followed  the  usual  and  proper  banking  practice  in  putting 
the  matter  through,  and  therein  having  done  what  they  agreed  in 
this  instance  with  the  plaintiff  would  be  done,  and  not  having  been 
guilty  of  delay  or  other  negligence  in  so  doing,  I cannot  see  that 
there  is  any  good  basis  or  ground  for  liability  on  the  part  of  the 
defendant  bank. 

Moreover,  it  appears  to  me  of  importance  that  exhibit  4 is  not 
a cheque  within  any  reasonable  interpretation  of  the  provisions  of 
the  Bills  of  Exchange  Act.  It  is  not  an  order  upon  the  Home  Bank 
of  Canada,  nor  is  it  a bill  drawn  upon  it,  but  merely  a form  of 
receipt.  It  is  not  made  payable  to  the  Bank  of  Montreal,  nor 
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endorsed  over  to  it,  but  to  my  mind  presents  very  strong  confirma- 
tion of  the  view  already  expressed  that  the  defendant’s  local  agent 
was  merely  endeavouring  to  assist  the  plaintiff  in  transferring  his 
account  from  the  Home  Bank  to  the  Bank  of  Montreal. 

In  Boyd  v.  Nasmith  the  cheque  was  drawn  on  a bank  in  the 
same  city,  namely  in  Toronto,  and  was  handed  over  as  payment 
completing  the  purchase  of  a piece  of  land.  Instead  of  having  the 
cheque  cashed,  the  plaintiffs  merely  had  it  marked  “ good.”  The 
Central  Bank,  on  which  the  cheque  was  drawn,  stopped  payment 
that  day.  It  was  held  that  the  drawer  of  the  cheque  was  discharged 
from  liability  thereon.  The  above  brief  statement  of  some  of  the 
facts  shews  the  material  distinction  between  that  case  and  the  case 
at  bar. 

I do  not  think  that  any  good  purpose  would  be  served  by  going 
over  the  particulars  of  the  various  decisions  to  which  counsel  for 
the  plaintiff  referred,  as  in  my  opinion  the  principles  of  those 
decisions  are  not  applicable  to  the  facts  as  I have  found  them  to 
be  in  the  case  at  bar. 

Section  90,  subsec.  2,  of  the  Bills  of  Exchange  Act  provides 
that  “ where  authorised  by  agreement  or  usage,  a presentment 
through  the  post  office  is  sufficient,”  and  this  is  explicitly  recognised 
in  the  case  of  Regina  v.  Banlc  of  Montreal  (1886),  1 Can.  Ex. 

. C.R.  154. 

Reference  is  also  given  to  certain  English  decisions  upon  the 
same  point  in  Mr.  Falconbridge’s  third  edition  (1924)  of  Banking 
and  Bills  of  Exchange,  at  the  foot  of  p.  724. 

The  fact  of  acceptaance  by  one  bank  as  a deposit  of  a certified 
cheque  upon  another  bank,  and  crediting  the  depositor  with  the 
amount  thereof , was  considered  by  the  Judicial  'Committee  of  the 
Privy  Council  in  Baden  v.  Newfoundland  Savings  Bank,  [1899] 
A.C.  281.  That  was  a much  stronger  case  as  against  the  bank 
than  the  case  at  bar,  but  it  was  there  held  that  the  cheque  had 
never  ceased  to  be  the  property  of  the  plaintiff  and  had  not  become 
the  property  of  the  bankers. 

It  is  stated  explicitly  by  Davies,  J.,  in  Bank  of  Montreal  v.  The 
King  (1907)  38  Can.  S.C.R.  258,  at  p.  278,  that  it  is  always  open 
to  the  parties  to  shew  the  agreement  or  arrangement  under  which 
any  negotiable  instrument  is  placed  in  the  hands  of  the  bank.  I 
have  already  stated  my  conclusion  of  fact  upon  that  point.  Other 
grounds  of  defence  need  not  be  discussed. 

My  conclusion,  therefore,  must  be  that  the  plaintiff  has  failed 
to  establish  any  liability  to  him  upon  the  part  of  the  defendant,  and 
his  action  therefore  must  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Toronto  Finance  Corporation  Ltd.  and  Cook  v.  Banking 
Service  Corporation  Ltd. 

Company — Contract — Allotment  of  Shares  in  Consideration  of  Agree- 
ment to  Perform  Services — Relation  of  Value  of  Services  to  Par 
Value  of  Shares — Ultra  Vires — Ratification — Novation — Powers  of 
Common  Law  Corporation — Ontario  Companies  Act,  sec.  210  ( 6 
Geo.  V.  eh.  35,  sec.  6) — Limitation  of  Liability  of  Shareholders — 
Agreement  to  Procure  Subscriptions  for  Shares — Sec.  100(2 ) of  Act 
— Breach  of  Covenant — Damages — Payment  for  Services  Rendered 
— Joinder  of  Shareholder  as  Co-plaintiff  with  Company — Retention 
of  Benefit — 'Costs. 

The  judgment  of  Rose,  J , 57  O.L.R.  514,  was  affirmed  upon  all  points. 

In  making  the  agreements  attacked,  all  parties  acted  on  the  erroneous 
assumption  that  the  par  value  of  the  shares  was  not  an  element  to 
be  considered  in  fixing  the  consideration  which  the  plaintiff  corpora- 
tion should  receive  for  its  shares;  and  the  agreements  could  not  be 
regarded  as  agreements  honestly  entered  into  on  the  basis  that  the 
services  or  the  agreement  to  perform  the  same  had  or  would  have 
to  the  company  a value  equal  to  or  greater  than  the  par  value  of 
the  shares.  The  Courts  do  not  put  any  limit  on  the  price  which  a 
company  may  honestly  pay  for  property  or  services,  but  a company 
may  not  issue,  allot,  or  transfer  its  shares  on  the  basis  that  they  are 
of  less  than  their  nominal  par  value. 

There  cannot  be  ratification  of  an  ultra  vires  agreement;  and  in  this 
case  there  was  no  novation. 

As  a common  law  corporation  has  not  capacity  to  limit  by  contract  the 
liability  of  its  shareholders,  it  is  unnecessary  to  express  any  opinion 
on  the  scope  and  effect  of  sec.  210  of  the  Ontario  Companies  Act 
(added  by  6 Geo.  V.  ch.  35,  sec.  6). 

The  agreement  that  the  common  shares  should  be  allotted  and  used  as 
payment  to  the  defendant  corporation  for,  among  other  things,  pro- 
curing or  agreeing  to  procure  subscriptions  for  the  preferred  shares, 
was  contrary  to  subsec.  2 of  sec.  100  of  the  Companies  Act. 

Shares  cannot  be  paid-up  by  a covenant,  the  remedy  for  the  breach  of 
which  is  limited  to  damages. 

On  a declaration  of  ultra  vires,  the  Court  has  no  authority  to  order  the 
company  to  pay  for  the  services  rendered. 

The  Court  will  not  look  upon  a shareholder  who  has  received  and  seeks 
to  retain  a benefit  received  under  an  ultra  vires  transaction  as  one 
qualified  to  attack  the  transaction  under  which  he  takes  the  benefit. 

Per  Hodgins,  J.A.: — Where  the  consideration  which  is  said  to  pay-up 
the  shares  in  full  is  a promise  to  render  personal  services  of  a 
financial  or  business  character,  which  in  the  nature  of  things  cannot 
be  compelled  if  performance  is  neglected  or  refused,  the  shares  are 
not  in  fact  paid-up.  The  breach  of  such  a contract  must  necessarily 
result  only  in  damages,  based  on  the  value  of  the  services  and  not 
on  the  value  of  the  shares.  In  no  case  have  personal  services  to  be 
rendered  in  futuro  been  held  to  be  a proper  consideration  for  the 
payment-up  of  shares. 

Quwre,  whether  sec.  210  of  the  Ontario  Companies  Act  had  any  bearing 
upon  this  case. 

Appeal  by  the  defendant  company  and  cross-appeal  by  the 
plaintiff  Cook  from  the  judgment  of  Rose,  J.,  57  O.L.R.  514. 


LIX.] 


ONTARIO  LAW  REPORTS. 


279 


April  20.  The  appeal  and  cross-appeal  were  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

W.  R.  Smyth,  K.C.,  and  R.  S.  Robertson,  K.C.,  for  the 
defendant  company,  contended  that  the  agreement  was  not  ultra 
vires.  Where  there  is  substantial  consideration,  no  fraud,  and 
no  mention  of  the  amount  of  consideration  in  the  agreement 
itself,  the  company  cannot  be  said  to  have  issued  shares  at 
a discount,  even  if  the  quantum  of  shares  issued  appears  to  be  an 
excessive  consideration  for  the  services  rendered.  There  was  rati- 
fication and  confirmation  of  the  agreement  by  the  plaintiff  com- 
pany. Since  the  parties  cannot  be  restored  in  statu  quo,  rescission 
will  not  be  granted.  The  doctrine  of  ultra  vires  does  not  apply 
to  a common  law  corporation.  The  plaintiff  company  was  given 
the  powers  of  a common  law  corporation  by  sec.  210  of  the  Ontario 
Companies  Act.  Hood  v.  Caldwell  (1921),  50  O.L.R.  387,  and 
[1923]  S.C.R.  488,  is  not  applicable.  Reference  to  Diebel  v.  Strat- 
ford Improvement  Co.  (1916-17),  37  O.L.R.  492,  38  O.L.R.  407; 
Edwards  v.  Blackmore  (1918),  42  O.L.R.  105. 

F.  W.  Weyenast  and  M.  P.  Hyndman,  for  the  plaintiff  com- 
pany, relied  on  the  findings  of  the  trial  Judge.  They  argued  that, 
in  substance,  the  agreement  provided  for  the  sale  of  shares  at  a 
discount  and  was  ultra  vires  and  in  violation  of  sec.  100  of  the 
Ontario  Companies  Act.  The  evidence  does  not  shew  ratification 
or  confirmation  of  the  agreement.  In  any  event,  there  can  be  no 
ratification  of  an  ultra  vires  agreement.  The  Court  will  declare 
a transaction  ultra  vires  even  if  the  parties  cannot  be  placed  in 
statu  quo.  The  plaintiff  company  possessed,  by  virtue  of  sec.  210, 
added,  by  6 Geo.  Y.  ch.  35,  sec.  6,  to  the  Ontario  Companies  Act, 
the  capacity  of  a common  law  company  in  respect  only  of  those 
powers  expressly  granted  by  its  charter  or  conferred  by  the  Act. 
fn  any  event,  the  plaintiff  company  could  not  limit  the  liability  of 
its  shareholders.  Reference  to  Hood  v.  Caldwell,  supra’,  PellatCs 
Case  (1867),  L.R.  2 Ch.  527. 

Christopher  C.  Robinson,  K.C.,  for  the  defendant  Cook,  argued 
that  the  allotment  of  common  stock  pursuant  to  the  agreement 
was  bad  and  ultra  vires  of  the  company.  He  contended  that  it  was 
never  considered  that  the  services  of  the  appellant  company  were 
worth  the  amount  represented  by  the  shares  agreed  to  be  allotted, 
at  their  par  value.  He  further  contended  that  Cook,  a successful 
party  who  had  been  properly  before  the  Court,  should  not  have 
been  visited  with  costs.  Reference  to  Ooregum  Gold  Mining  Co. 
of  India  v.  Roper,  [1892]  A.C.  125. 
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Rolertson,  K.C.,  in  reply,  pointed  ont  that  Cook  had  been 
unnecessarily  added  and  should  pay  costs.  Reference  to  Hood 
v.  Eden  (1905),  36  Can.  S.C.R.  476;  Henderson  v.  Strang  (1918- 
19),  43  O.L.R.  617,  45  O.L.R.  215. 

June  29.  Ferguson,  J.A. : — Appeal  by  the  defendant  corpora- 
tion from  a judgment  of  Rose,  J.,  dated  the  20th  July,  1925, 
declaring  ultra  vires  and  void  agreements  between  the  plaintiff  and 
defendant  corporations  whereby  the  plaintiff  corporation  agreed 
to  allot  to  the  defendant  corporation,  as  fully  paid-up  and  non- 
assessable, 99,983  shares  of  the  common  stock  of  the  plaintiff  cor- 
poration (par  value  $999,830),  in  consideration  of  the  defendant 
corporation  agreeing  to  do  and  perform  certain  services  for  the 
benefit  of  the  plaintiff  corporation;,  and  also  setting  aside  the 
allotments  made  pursuant  to  such  agreements  except  in  so  far  as 
the  shares  allotted  have  passed  into  the  hands  of  innocent  third 
parties  to  whom  certificates  have  been  issued  by  the  plaintiff  cor- 
poration. 

The  plaintiffs  allege  that  a dummy  board  of  directors,  selected 
for  the  plaintiff  corporation  by  the  defendant  corporation,  and  the 
defendant  corporation,  all  acting  on  an  erroneous  view  of  the  law, 
entered  into  agreements  to  allot  and  issue  to  the  defendant  corpora- 
tion, as  fully  paid-up,  the  common  shares  of  the  plaintiff  company, 
for  considerations  which  nobody  thought  or  agreed  had  a value  to 
the  plaintiff  corporation  of  anything  approaching  the  par  value  of 
the  said  shares,  and  that  such  allotments  and  issue  were  agreed  to 
be  made  for  the  purpose  of  enabling  the  common  shares  to  be  used 
for  bonusing  purchasers  of  preferred  shares. 

The  learned  trial  Judge,  after  a full  and  accurate  review  of  the 
facts,  found  that,  while  the  services  agreed  to  be  given  for  the 
shares  were  of  considerable  value  to  the  plaintiff  corporation,  yet 
they  had  not  in  fact,  or  in  the  opinion  of  the  parties,  a value 
approaching  the  par  value  of  the  shares,  namely,  $999,830 ; that 
the  plaintiff  corporation,  acting  through  a board  named  and 
selected  by  the  defendant  corporation,  and  the  defendant  cor- 
poration contracted  on  the  hypothesis  that  because  the  plain- 
tiff corporation  at  the  time  of  the  agreements  had  no  assets, 
the  common  stock  had  no  fixed  value,  and  that  the  said  shares 
could  be  exchanged  and  allotted  by  reference  to  their  actual 
value  rather  than  by  reference  to  their  par  value,  and  that 
neither  party  to  the  contracts  applied  its  mind  to  the  problem, 
will  the  services  agreed  to  be  rendered  by  the  defendant  cor- 
poration have  to  the  plaintiff  corporation  a value  of  $999,830  ? 
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Also  that,  when  the  contracts  were  made,  no  party  to  them 
thought  the  said  services  had  or  could  have  to  the  plaintiff  cor- 
poration any  such  money  value;  and  that  therefore  the  parties 
intended  to  and  did  in  fact  agree  that  the  shares  of  the  plaintiff 
company  should  be  issued  at  a discount.  On  these  findings,  the 
learned  Judge  concluded  that  the  agreement  to  allot  and  allotments 
made  pursuant  to  such  agreement  were  ultra  vires  of  the  corpora- 
tion and  incapable  of  ratification. 

The  appellants  attack  the  judgment  on  five  grounds  or  proposi- 
tions : — 

(1)  That  where  there  has  been  payment  for  shares  in  kind,  the 
transaction  is  not  ultra  vires  unless  it  appears  that  the  parties  have 
agreed  upon  a price  for  the  property  less  than  the  nominal  par 
value  of  the  shares,  and  that  the  Courts  will  not  inquire  into  the 
value  of  the  property  or  services  agreed  to  be  given  for  shares, 
unless  the  parties  in  fixing  a price  for  the  property  acted  dis- 
honestly or  fraudulently. 

(2)  That  the  learned  trial  Judge  having  found  honesty  and 
that  no  money  value  was  fixed  for  the  services  agreed  to  be  rend- 
ered by  the  defendant  corporation  in  exchange  for  the  shares,  the 
plaintiffs’  action  fails. 

(3)  That  the  plaintiff  corporation,  with  knowledge  of  the 
facts,  ratified  and  confirmed  the  agreement. 

(4)  That  the  doctrine  of  ultra  vires  does  not  apply  to  a com- 
mon law  corporation,  and  by  sec.  210  of  the  Ontario  Companies 
Act,  the  plaintiff  is  given  the  capacity  of  a common  law  company. 

(5)  That,  as  the  parties  cannot  be  restored  to  their  original 
positions,  rescission  will  not  be  granted. 

The  plaintiffs  seek  to  maintain  the  judgment  appealed  from, 
on  the  f ollowing  grounds  or  propositions : — 

(1)  That  the  evidence  supports  the  findings  of  the  learned 
trial  Judge  and  makes  plain  that  nobody  concerned  ever  thought  or 
agreed  or  intended  to  agree  that  the  services  for  which  the  shares 
in  question  were  agreed  to  be  issued  as  fully  paid-up  were  worth 
the  nominal  par  value  of  those  shares;  that  both  parties  to  the 
agreements  and  everybody  concerned  in  the  making  of  them 
thought  that  the  intrinsic,  actual,  or  market  value  of  the  shares 
could  form  the  basis  of  the  agreement ; and  dealt  with  them  on  that 
basis  in  the  belief  that  if  the  consideration  given  for  the  shares  was 
equal  to  the  intrinsic,  actual,  or  market  value,  shares  could  for 
that  value  be  allotted  to  the  defendants  as  fully  paid-up  so  that 
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they  might  be  used  to  assist  the  sale  of  the  preferred  shares;  and 
that  therefore  the  agreements  and  allotments  made  thereunder  are 
ultra  vires  and  void. 

(2)  That  the  two  written  documents  evidencing  the  contracts 
or  agreements  of  the  parties  by  their  terms  make  it  plain  that  the 
plaintiff  company  agreed  to  and  did  apply  its  shares  in  manner 
and  for  purposes  expressly  prohibited  by  sec.  100  of  the  Ontario 
Companies  Act. 

(3)  That,  on  failure  of  the  defendant  company  to  perform  the 
services  agreed  to  be  rendered  other  than  subscribing  or  procuring 
subscriptions  for  preferred  shares,  the  plaintiffs5  remedy  would 
be  limited  to  a claim  for  damages  for  breach  of  contract,  and  that 
shares  in  a limited  company  cannot  be  paid-up  by  a covenant  for 
the  breach  of  which  the  only  remedy  is  damages. 


(4)  That  there  can  be  no  ratification  of  an  ultra  vires  agree- 
ment; and  that,  if  there  could  be,  the  evidence  is  not  sufficient  to 
establish  ratification  or  novation. 


(5)  That  the  fact  that  the  parties  cannot  be  restored  is  no 
answer  to  an  action  to  have  a transaction  declared  ultra  vires. 

(6)  That  sec.  210  of  the  Ontario  Companies  Act  should  be 
interpreted  as  having  only  the  effect  of  giving  to  an  Ontario  com- 
pany the  capacity  of  a common  law  company  for  the  purpose  of 
exercising  the  powers  expressly  granted  by  its  charter,  or  expressly 
conferred  by  the  Act,  and  that  in  any  event  a common  law  company 
had  no  power  to  limit,  by  agreement  or  otherwise,  the  liability  of 
its  shareholders. 

It  is,  I think,  clearly  established  that,  in  making  the  agree- 
ments attacked,  all  parties  thereto  acted  on  the  erroneous  assump- 
tion that  the  par  value  of  the  shares  was  not  an  element  to  be  con- 
sidered in  fixing  the  consideration  the  plaintiff  corporation  should 
receive  for  the  shares,  and  consequently  that  they  did  not  direct 
their  minds  to  a consideration  of  the  problem,  what  relationship 
does  the  value  of  the  services  agreed  to  be  rendered  bear  to  the  par 
value  of  the  shares?  Nor  did  they  consider  or  agree  upon  the 
money  value  of  such  services;  from  which  it  seems  to  follow  that 
the  agreements  cannot  be  regarded  as  agreements  honestly  entered 
into  on  the  basis  that  the  services  or  the  agreement  to  perform  the 
same  had  or  would  have  to  the  company  a value  equal  to  or  greater 
than  the  par  value  of  the  shares. 

It  is,  I think,  quite  well  established  by  many  cases  that  where 
the  parties  have  negotiated  on  the  basis  that  the  law  requires  the 
shares  to  be  taken  into  consideration  at  their  par  value,  the  Courts. 
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will  not,  as  collateral  to  an  investigation  as  to  whether  or  not 
shares  have  been  issued  at  a discount,  review  the  honest  valuation 
which  the  parties  have  put  upon  the  services  or  property  to  be 
given  for  the  shares,  for  the  statute  and  the  Courts  do  not  put  any 
limit  on  the  price  the  company  may  honestly  pay  for  property  or 
services,  but  the  authorities  seem  to  be  uniform  that  the  company 
may  not  issue,  allot,  or  transfer  its  shares  on  the  basis  that  they 
are  of  less  value  than  their  nominal  par  value:  North-West  Elec- 
tric Co.  Ltd.  v.  Walsh  (1898),  29  Can.  S.C.R.  33;  Hood  v.  Cald- 
well, 50  O.L.R.  387  and  [1923]  S.C.R.  488;  Ooregum  Gold  Mining 
Co.  of  India  v.  Roper,  [1892]  A.C.  125;  Welton  v.  Saffery,  [1897] 
A.C.  299;  and  that  is  what  the  trial  Judge  finds  was  done  in  this 
case. 
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He  says  (57  O.L.R.  at  p.  526)  : “ The  parties  to  the  present 
action  entered  into  the  transaction  believing  and  acting  upon  the 
assumption  that  because  the  unissued  common  stock  had  no  actual 
intrinsic  value  it  might  be  issued  for  a consideration  less  than  its 
nominal  par  valued5 

In  Hood  v.  Caldwell,  supra,  referred  to  by  the  trial  Judge,  I 
considered  the  authorities  and  stated  fully  my  reasons  for  my  then 
and  now  opinion  that  it  is  ultra  vires  of  a company  to  agree  to  allot 
or  to  issue  shares  on  the  basis  here  found,  and  consequently  it  is 
unnecessary  to  review  again  the  authorities  or  to  restate  my  reasons 
for  that  opinion. 

It  may  well  be  that,  while  an  agreement  to  take  less  for  the 
shares  than  par  is  ultra  vires,  an  allotment  pursuant  thereto  may 
not  be  so,  but  that  as  between  the  allottees  and  the  creditors  of  the 
company,  the  allottees  who  have  acted  as  shareholders  should  be 
held  to  be  holders  of  the  said  shares  and  liable  to  pay  par  therefor, 
and  that  as  between  the  company  and  the  allottees  the  allotments 
should  not  be  set  aside  at  the  instance  of  the  company  or  its  share- 
holders, except  on  terms : see  Zimmerman  v.  Trustee  of  Andrew 
Motherwell  of  Canada  Ltd.,  [1925]  3 D.L.R.  953;  but,  as  pointed 
out  in  Hood  v.  Caldwell,  I think  that  point  is  settled  for  this  Court 
by  Lindsay  v.  Imperial  Steel  and  Wire  Co.  (1910),  21  O.L.R.  375, 
and  I take  it  the  defendant  corporation  does  not  desire  nor  seek  to 
hold  the  allotments  on  terms  other  than  those  agreed  to. 

That  brings  us  to  the  defendant  corporation’s  contention  that 
the  plaintiff  corporation  ratified,  or  by  new  contract  adopted  and 
confirmed. 

I am  of  opinion  that  there  cannot  be  ratification  of  an  ultra 
vires  agreement;  for,  if  the  agreement  is  in  fact  one  which  the 
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company  could  not  make,  it  follows  that  there  is  no  contract  in 
existence,  and  there  cannot  be  ratification  of  something  non-exist- 
ent: Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche  (1875), 
L.R.  7 H.L.  653,  and  other  cases  cited  in  Palmer’s  Precedents,  12th 
ed.,  vol.  1,  p.  29. 

On  the  question  of  novation,  a consideration  of  the  evidence 
leads  me  to  the  conclusion  that  the  parties  never  considered  the 
making  of  a new  agreement  on  the  basis  that  the  plaintiff  company 
had  to  get  for  its  shares  something  agreed  to  have  a money  value 
to  the  plaintiff  company  equal  to  the  nominal  par  value  of  the 
shares. 

That  brings  us  to  the  defendant  corporation’s  contention  as  to 
the  meaning  and  effect  of  sec.  210  of  the  Companies  Act. 

Counsel  did  not  cite  any  authority  for  the  proposition  that  a 
common  law  company  had  capacity  to  limit  by  contract  the  lia- 
bility of  its  shareholders,  and  I know  of  none — and,  in  the  absence 
of  such,  it  is  unnecessary  to  reconsider,  in  the  light  of  the  interest- 
ing and  instructive  judgment  of  the  Appellate  Division  of  Mani- 
toba in  Re  Northwestern  Trust  Co.,  [1926]  1 D.L.R.  689,  the  views 
to  which  I gave  expression  in  Edwards  v.  Blackmore,  42  O.L.R.  105. 

Now  and  before  dealing  with  the  defendant  corporation’s  com- 
plaint as  to  the  form  of  judgment,  or  the  relief  granted,  I pro- 
pose to  consider  the  second  and  third  propositions  stated  by  counsel 
for  the  plaintiffs  as  additional  grounds  on  which  the  judgment 
appealed  from  might  be  supported. 

The  second  is  that  the  agreements  attacked  and  the  allotments 
made  contravene  sec.  100  of  the  Companies  Act,  and  particularly 
subsec.  2 of  sec.  100.  That  subsection  reads : — 

“ (2)  Except  as  provided  by  subsection  1 no  company  shall 
apply  any  of  its  shares  or  capital,  either  directly  or  indirectly,  in 
payment  of  any  commission,  discount  or  allowance  to  any  person 
in  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  conditionally,  for  any  shares  of  the  company  or  pro- 
curing or  agreeing  to  procure  subscriptions,  whether  absolute  or 
conditional,  for  any  such  shares,  whether  the  shares  or  capital  be 
so  applied  by  being  added  to  the  purchase-money  of  any  property 
acquired  by  the  company  or  to  the  contract  price  of  any  work  to 
be  executed  for  the  company,  or  be  paid  out  of  the  nominal  pur- 
chase-money  or  contract  price  or  otherwise.” 

Paragraphs  2 and  3 of  the  first  agreement  of  the  15th  Febru- 
ary, 1921,  to  which  the  banking  corporation  is  the  first  party,  and 
the  finance  corporation  is  the  second  party,  reads: — 
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“2.  The  first  party  further  agrees  to  enter  into  a separate  agree- 
ment, obligating  it  to  underwrite  or  sell  all  of  the  preferred  shares 
of  the  second  party,  at  the  rate  of  not  less  than  $300,000  yearly, 
in  order  to  provide  ample  working  capital  to  enable  the  second 
party  to  successfully  carry  on  its  business  operations,  the  selling 
price  of  said  shares  not  to  be  less  than  par  plus  a premium  of  10 
per  cent.,  nor  greater  than  par  plus  a premium  of  25  per  cent.,  the 
first  party  to  be  allowed  a commission  of  15  per  cent,  upon  the 
selling  price  of  the  said  shares,  and  that  it,  the  first  party,  will 
further  look  after  the  collection  of  any  instalments  due  upon  sub- 
scriptions, upon  being  allowed  a further  commission  of  5 per  cent, 
based  upon  the  selling  price  of  all  of  the  said  shares  underwritten 
or  sold  by  the  first  party.  And  in  any  event  the  sale  price  of  the 
said  shares  is  to  average  such  as  to  net  the  second  party  total  pro- 
ceeds of  not  less  than  $940,000  from  the  issue. 

“ 3.  The  consideration  payable  by  the  second  party  to  the  first 
party  for  the  foregoing  is  hereby  fixed  at  99,983  shares  of  the  com- 
mon stock  of  the  second  party,  to  be  issued  to  the  first  party  as 
fully  paid  and  non-assessable,  upon  the  first  party  executing  this 
agreement,  and  the  further  agreement  with  reference  to  the  obtain- 
ing of  the  second  party’s  working  capital  hereinbefore  referred  to.” 

The  second  agreement  of  the  15th  February  is  made  in  pursu- 
ance of  para.  2 of  the  first  agreement,  and  under  it  the  banking 
corporation  is  obligated  to  underwrite  or  sell  the  finance  corpora- 
tion’s preferred  shares,  and  is  entitled  to  receive  a cash  commission 
of  15  per  cent,  for  selling  and  5 per  cent,  for  collecting. 

The  prospectus  of  the  plaintiff  corporation,  dated  the  14th 
March,  1921,  and  filed  in  the  Provincial  Secretary’s  office,  as 
required  by  the  Act,  deals  with  the  two  agreements  of  the  15th 
February,  in  the  following  words : — 

“ Under  the  agreement  dated  February  15th,  1921,  and  in 
return  for  certain  rights,  privileges,  and  services  to  be  performed, 
99,983  shares  of  the  common  stock  of  the  company  have  been 
issued  as  fully  paid  to  the  Banking  Service  Corporation  Limited. 
This  agreement  may  be  inspected  at  the  company’s  office  during 
reasonable  hours. 

“ The  brokerage  to  be  paid  for  the  sale  of  the  stock  shall  not 
exceed  in  the  aggregate  15  per  cent,  of  the  sale  price  of  ten  pre- 
ferred shares.” 

It  seems  clear  that  the  parties  by  the  first  agreement  contracted 
that  one  of  the  considerations  for  the  issue  of  the  common  stock 
was  the  defendant  corporation’s  agreement  to  underwrite  or  sell 


App.  Div. 

1926. 

Toronto 
Finance 
Corpora- 
tion Ltd. 
and  Cook 
v. 

Banking 
Service 
Corpora- 
tion Ltd. 

Ferguson, 

J.A. 


286 


App.  Div. 

1926. 

Toronto 
Finance 
Corpora- 
tion Ltd. 
and  Cook 
v. 

Banking 
Service 
Corpora- 
tion Ltd. 

Ferguson, 

J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

the  preferred  shares,  contrary  to  subsecs.  1 and  2 of  sec.  100  of  the 
Ontario  Companies  Act. 

It  is  admitted  that  all  the  cash  commissions  have  been  paid, 
and  it  is  by  subsec.  1 of  sec.  100  made  plain  that  these  were  the 
only  commissions  the  plaintiff  corporation  could  pay,  and  paras. 
2 and  3 of  the  first  agreement  of  the  15th  February  make  it  plain 
that  the  parties  agreed  that  the  common  shares  should  be  allotted 
and  used  as  payment  to  the  defendant  corporation  for,  among  other 
things,  procuring  or  agreeing  to  procure  subscriptions  for  the  pre- 
ferred shares,  contrary  to  subsec.  2 of  sec.  100,  which  section  is 
taken  from  sec.  8 of  the  English  Companies  Act,  1900,  and  has 
been  considered  and  interpreted  in  Shorto  v.  Colwill  (1909),  101 
L.T.R.  598;  Burrows  v.  Matabele  Gold  Reefs  and  Estates  Co.  Ltd., 
[1901]  2 Ch.  23;  Hilder  v.  Dexter,  [1902]  A.C.  474;  and  Andreae 
v.  Zinc  Mines  of  Great  Britain  Ltd.,  [1918]  2 K.B.  454. 

The  plaintiffs’  third  contention  is  that  shares  cannot  be  paid- 
up  by  a covenant,  the  remedy  for  the  breach  of  which  is  limited 
to  damages. 

In  Gardner  v.  Iredale,  [1912]  1 Ch.  700,  at  pp.  715,  716, 
Parker,  J.,  says : — 

“ With  regard  to  the  defendants’  contention  that  the  agreement 
of  March  15,  1911,  was  wholly  ultra  vires,  it  was  based  on  the  prin- 
ciples laid  down  in  PellatCs  Case,  L.R.  2 Ch.  527,  and  by  Lindley, 
L.J.,  in  In  re  Wragg  Ltd.,  [1897]  1 Ch.  829.  These  cases  appear 
to  decide  that,  though  the  statutory  liability  incident  to  the  holding 
of  shares  in  limited  companies  may  be  satisfied  by  proof  of  pay- 
ment or  of  accord  and  satisfaction,  it  is  not  open  to  a company  to 
agree  with  the  holder  or  proposed  holder  of  its  shares  to  replace  the 
statutory  liability  by  a special  contract  sounding  in  damages  only. 
The  defendants  say  that  this  is  precisely  what  is  affected  to  be  done 
by  the  agreement  of  March  15,  1911,  the  statutory  liability  on  the 
36,000  shares  to  be  allotted  thereunder  being  replaced  by  a special 
contract  to  erect  a theatre,  the  remedy  for  the  breach  of  which 
would  be  in  damages  only.  On  the  other  hand,  there  seems  to  be 
no  objection  to  an  agreement  by  a limited  company  that  a debt 
which  it  presently  owes  shall  be  satisfied  by  the  allotment  of  fully- 
paid  shares  of  the  same  nominal  amount.  If,  therefore,  the  con- 
tract of  March  15,  1911,  can  be  read  as  a contract  to  build  a 
theatre  in  consideration  of  £9,000  payable  upon  the  sealing  of  the 
agreement,  with  a provision  that  the  £9,000  shall  be  satisfied  by 
the  issue  of  fully-paid  shares  to  that  amount,  it  would  I think  be 
valid.  On  the  whole.  I incline  to  the  view  that  this  agreement 
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ought  to  be  so  read,  but  it  is  not  necessary  in  the  circumstances 
actually  to  decide  this  point.” 

The  evidence  and  findings  preclude  us  from  reading  these 
agreements  in  the  way  suggested  by  Mr.  Justice  Parker. 

That  leaves  for  consideration  the  plaintiff  s’  contention  as  to 
the  form  of  the  judgment.  The  defendant  corporation  contends 
that  the  judgment  has  the  effect  of  depriving  it  of  any  remunera- 
tion for  its  services  other  than  those  involved  in  selling  shares.  I 
am  not  clear  that  this  contention  is  well-founded,  for  it  has  already 
received  and  disposed  of  to  third  parties  about  half  the  total  issue 
of  common  shares,  though  it  has  not  yet  sold  nearly  all  of  the  pre- 
ferred shares;  and  I incline  to  the  view  that,  according  to  the  true 
intent  of  the  parties,  the  common  stock  issue  was  agreed  to  be  made 
for  the  purpose  of  bonusing  the  preferred  shareholders;  and  thus 
to  facilitate  the  sale  of  preferred  shares,  and  to  assist  the  defend- 
ant corporation  to  earn  the  cash  commission  agreed  to  be  paid  on 
the  sale  of  preferred  shares,  rather  than  to  recompense  the  defend- 
ant corporation  for  installing  its  system ; in  any  event  it  seems  well 
established  that,  on  a declaration  of  ultra  vires , we  have  no  author- 
ity to  order  the  company  to  pay  for  the  services  rendered.  See 
cases  collected  in  Palmer’s  Company  Law,  10th  ed.,  pp.  116,  117. 

For  these  reasons,  I would  dismiss  the  defendant  corporation’s 
appeal  with  costs  (one  set  only),  which  leaves  for  consideration  a 
cross-appeal  by  the  plaintiff  Cook  in  reference  to  costs,  for  which 
appeal  leave  was  granted  by  order  dated  the  14th  October,  1925. 

The  plaintiff  Look  is  one  of  the  purchasers  of  preferred  shares 
to  whom  common  shares  were  transferred  as  a bonus.  On  his  writ- 
ten consent,  and  on  application  of  his  co-plaintiff,  he  was  added  as 
a party  plaintiff.  At  the  trial  and  before  this  Court  Cook  sup- 
ported the  claim  of  his  co-plaintiff  to  have  the  allotment  and  issue 
of  common  shares  declared  ultra  vires.  However,  he  did  not  offer 
to  surrender  his  bonus  shares — on  the  contrary,  he  claimed  to  retain 
them  as  against  his  co-plaintiff.  Of  Cook  and  his  costs  the  learned 
Judge  says  (57  O.L.R.  at  p.  529)  : — 

“ I have  not  been  able  to  understand  the  theory  upon  which  the 
plaintiff  Cook  was  brought  into  the  case.  He  has  no  great  interest, 
but  at  a late  stage  was  persuaded  by  two  of  the  directors  to  join  as 
a plaintiff.  Having  joined,  what  he  seeks  on  behalf  of  himself  and 
the  other  shareholders  upon  whose  behalf  he  professes  to  sue  is 
that  the  company  be  given  the  relief  for  which  it  asks.  If  the 
company  is  entitled  to  relief,  as  in  my  opinion  it  is,  it  can  obtain 
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it  without  Cookes  assistance,  and  if  it  is  not  entitled  neither  is 
Cook.  Therefore,  so  far  as  he  is  concerned,  there  will  be  no  order 
save  that  he  pay  to  the  defendants  such  costs,  if  any,  as  have  been 
occasioned  to  them  by  the  application  made  for  leave  to  join  him 
as  a plaintiff  and  by  his  being  a plaintiff.” 

Like  the  trial  Judge,  I am  unable  to  understand  why  Cook  was 
added,  for  it  seems  clear  that  the  Courts  will  not  look  upon  a share- 
holder who  has  received  and  seeks  to  retain  a benefit  received  under 
an  ultra  vires  transaction,  or  an  illegal  transaction,  as  one  qualified 
to  attack  the  transaction  under  which  he  takes  the  benefit  As  put 
by  Duff,  J.,  in  Henderson  v.  Strang  (1920),  60  Can.  S.C.R.  201,  at 
p.  208 : “ The  appellant,  by  her  conduct,  has  precluded  herself  from 
attacking  the  transaction  she  now  seeks  to  impeach;”  and  by 
Anglin,  J.  (now  C.J.),  at  p.  210:  “The  necessity  for  the  Court 
doing  justice  . . . would  appear  not  to  require  that  she  should 
be  allowed  as  a shareholder,  suing  on  behalf  of  herself  and  all 
other  shareholders  (other  than  the  individual  defendant)  of  the 
defendant  company,  to  assert  its  rights.” 

Under  these  circumstances  and  for  these  reasons,  I would  not 
interfere  with  the  order  appealed  from,  and  would  dismiss  Cook’s 
cross-appeal  with  costs. 


Mulock,  C.J.O.,  Magee  and  Smith,  JJ.A.,  agreed  with  Fer- 
guson-, J.A. 

Hodgins,  J.A. : — Appeal  by  the  defendant  corporation  from  the 
judgment  of  Rose,  J.  (57  O.L.R.  514). 

Where  there  is  good  faith  and  honesty  the  Court  will  not  inquire 
into  a bargain  whereby  shares  are  paid-up  by  a consideration  other 
than  cash.  But  I think  the  contracts  in  question  here  raise  a case 
within  the  well-known  exceptions  to  that  rule. 

If  the  parties  were  practically  identical  on  both  sides  and  the 
bargain  made  was  of  such  a nature  as  to  indicate  that  no  real  idea 
existed  of  paying  up  the  par  value  of  the  shares  by  the  equivalent 
bargained  for,  then  it  may  well  be  called  illusory,  or  involving 
the  issue  of  shares  for  less  than  their  par  value. 

But  I prefer  to  place  my  judgment  on  this  point:  that  where 
the  consideration  which  is  said  to  pay-up  the  shares  in  full  is  a 
promise  to  render  personal  services  of  a financial  or  business  char- 
acter, which  in  the  nature  of  things  cannot  be  compelled  if  per- 
formance is  neglected  or  refused,  then,  in  my  judgment,  the  proper 
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conclusion  ought  to  be  that  the  shares  are  not  in  fact  paid-up.  The 
breach  of  such  a contract  must  necessarily  result  only  in  damages, 
based  on  the  value  of  the  services  and  not  on  the  value  of  the 
shares.  Such  a contract  is  not  one  which  “ must  really  pay  for  the 
shares:”  Chapman's  Case , [1895]  1 Ch.  771,  774.  It  is  not  pay- 
ment at  all,  for  the  shareholder  can  keep  the  shares  and  avoid 
payment  on  them  simply  by  refusing  performance.  Its  c<  obvious 
result  ” is  that  shares  are  issued  at  a discount,  and  this  result  gives 
colour  to  the  transaction.  See  per  A.  L.  Smith,  L.J.,  in  In  re 
Wragg  Ltd.,  [1897]  1 Ch.  798,  at  p.  835. 

I can  find  no  case  where  personal  services  to  be  rendered  in 
futuro  were  held  to  be  a proper  consideration  for  the  payment-up 
of  shares.  In  In  re  Addlestone  Linoleum  Co.  (1887),  37  Ch.  D. 
191,  204,  Cotton,  L.J.,  speaks  of  shares  paid  up  by  “ services  rend- 
ered,” and  so  does  Lord  Watson  in  the  Ooregum  case,  [1892]  A.C. 
at  p.  136.  Lord  Herschell  in  the  same  case  says  (p.  140)  that  a 
share  may  be  allotted  as  fully  paid-up  in  respect  of  “ services 
received  by  the  company.”  The  use  of  the  word  “ services  ” by 
Lindley,  L.J.  (pp.  827,  830,  831),  in  In  re  Wragg  Ltd.,  supra, 
must  be  taken  to  carry  the  same  meaning  and  not  as  importing 
merely  the  promise  to  perform  the  services  in  the  future.  For 
completed  services  a contract  to  pay  in  fully  paid-up  shares  is  a 
good  one,  as  held  in  Inglis  v.  Wellington  Hotel  Co.  (1878),  29 
U.C.C.P.  387.  In  Re  Modern  House  Manufacturing  Co.  (1913), 
29  O.L.R.  266,  the  promise  which  was  held  by  two  Judges  to  be  a 
good  consideration  was  to  convey  property,  and  so  could  be  spe- 
cifically enforced. 

In  Rellatt’s  Case,  L.R.  2 Ch.  527,  the  agreement  on  the  appli- 
cation for  shares  was  that  the  subscriber  should  only  pay  30s.  per 
share  in  cash,  and  that  the  calls  for  the  rest  should  be  set  off 
against  the  price  of  goods  for  which  he  was  to  receive  orders  and 
to  supply.  Turner,  L.J.  (pp.  532,  533)  said  of  this  agreement: — 

“ On  the  first  question,  I do  not  mean  to  go  the  length  of  say- 
ing that  in  no  case,  and  under  no  circumstances,  can  the  directors 
enter  into  a contract  with  a tradesman,  who  undertakes  to  supply 
goods  to  the  company,  that  the  price  of  the  goods  shall  be  set  off 
against  the  calls  upon  shares  taken  by  him.  Possibly  such  a con- 
tract may,  in  some  cases,  be  capable  of  being  entered  into.  But 
in  ordinary  cases  such  a contract  would,  in  my  opinion,  be  ultra 
vires , beause  it  alters  the  tradesman’s  position  as  a shareholder 
from  his  position  as  defined  by  the  Companies  Act.  If  he  should 
fail  in  the  performance  of  his  part  of  the  contract,  and  neither 
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supply  goods  nor  pay  calls,  the  company  would  have  no  remedy 
against  him  but  by  action  for  breach  of  contract,  whereas,  by  the 
Act  of  Parliament,  the  liability  to  pay  calls  is  a specialty  debt,  and 
the  company  has  the  usual  remedies  of  a specialty  creditor.  I do 
not  think  that  it  is  within  the  powers  of  directors  to  alter  the  posi- 
tion of  a shareholder  in  this  way,  and  on  this  ground,  apart  from 
other  considerations  tending  the  same  way,  I think  this  agreement 
not  binding  on  the  company,  and  if  the  company  is  not  bound, 
Pellatt  cannot  be  bound.” 

In  this,  Cairns,  L.J.  (afterwards  Lord  Cairns,  L.C.),  agreed, 
saying  (p.  536)  : — 

“ Goods  might  not  be  supplied  at  all,  or  they  might  be  supplied 
of  such  a quality  that  they  ought  to  be  rejected,  and  the  remedies 
against  the  shareholder  might  be  unavailable,  while  the  other  share- 
holders had  all  along  been  paying  in  cash.  If  the  agreement  was 
ultra  vires  of  the  directors,  then,  since  it  must  be  taken  as  a whole, 
the  question  falls  to  the  ground,  and  the  directors  have  no  right 
to  hold  Mr.  Pellatt  to  be  a shareholder.” 

The  late  Sir  Francis  Gore-Browne  in  his  work  on  Companies, 
35th  ed.  (p.  193),  refers  to  this  case  as  establishing  that  “ an  agree- 
ment to  accept  the  supply  of  goods  at  a future  time  against  calls 
is  not  valid,  for  that  is  to  contract  that'  future  calls  may  be  satis- 
fied by  damages  for  a breach  of  contract  to  supply  the  goods.” 

The  Scots  Court  of  Session,  in  National  House  Property  Invest- 
ment Co.  Ltd.  Y.Watson , [1908]  S.C.  888,  had  to  consider  a simi- 
lar question  on  appeal  from  the  Lord  Ordinary — A.  applied  for 
shares  in  a company,  and  paid  the  amount  due  on  application,  on 
the  express  condition  that  the  firm  of  which  he  was  a member 
should  be  appointed  to  a certain  office  (as  surveyor)  and  that  he 
should  be  at  liberty  to  pay  up  the  balance  on  his  shares  by  fees 
to  be  earned  by  the  firm.  The  Lord  Ordinary,  following  Pellatfs 
Case,  held  the  condition  ultra  vires,  and  the  Court  of  Session 
affirmed  his  decision. 

The  contracts  here  are  attacked  not  only  on  this  ground  but  for 
the  reason  that  they  offend  against  the  provisions  of  our  Act 
respecting  the  payment  of  commissions. 

I have  nothing  to  add  on  that  branch  of  the  case  to  what  my 
brother  Ferguson  has  written.  I agree  with  his  conclusions.  Part 
of  the  services  have  been  rendered  and  accepted;  but,  as  the  relief 
sought  is  limited,  and  leaves  untouched  the  distribution  of  the 
shares  already  made,  I see  no  unfairness  in  giving  effect  to  the 
plaintiffs’  claim  for  what  is  left. 
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No  real  argument  was  made  before  us  that  sec.  210  of  the 
Ontario  Companies  Act  give  the  plaintiff  company  the  right  to  sell 
its  shares  at  a discount. 

But,  assuming  that  its  effect  is  correctly  set  out  in  Edwards  v. 
Blackmore,  42  O.L.R.  105,  I should  find  great  plausibility  in  the 
conclusion  that  the  company  could  sell  shares  at  a discount.  If 
it  has  power  to  transact  business  as  a natural  person  has,  why 
could  it  not  sell  its  shares  for  what  they  would  fetch,  as  well  as  to 
carry  on  any  enterprise  or  business  it  pleased  irrespective  of  its 
charter  powers  or  shareholders  ? The  case  I mention  rests  upon 
Bonanza  Creek  Gold  Mining  Co.  v.  The  King , [1916]  1 A.C.  566, 
and  that  in  turn  is  founded  on  the  Act  of  1864,  27  & 28  Yict.  ch. 
23  (Province  of  Canada). 

The  power  given  by  that  Act  to  the  Governor  in  Council  was 
to  grant,  by  letters  patent,  charters  of  incorporation  to  companies 
for  certain  purposes,  which  companies  should  be  “ capable  forth- 
with of  exercising  all  the  functions  of  an  incorporated  company, 
as  if  incorporated  by  a special  Act  of  Parliament.”  Companies 
incorporated  under  a special  Act  of  Parliament  were,  however, 
limited  by  the  doctrine  of  ultra  vires , which  was  strictly  applied  to 
them,  as  is  evidenced  by  such  cases  as  Eastern  Counties  Railway 
Co.  v.  Hawkes  (1855),  5 H.L.C.  331,  and  East  Anglian  Railway  Co. 
v.  Eastern  Counties  Railway  Co.  (1851),  11  C.B.  775.  It  is  some- 
what perplexing  to  arrive  at  the  conclusion  that  power  to  incor- 
porate such  companies  by  letters  patent  under  the  great  seal  was 
authority  for  the  exercise  of  the  prerogative  in  order  to  create  com- 
panies wholly  free  from  the  doctrine  of  ultra  vires. 

While  therefore  the  decision  in  the  Bonanza  case  seems,  not- 
withstanding the  words  of  the  Act  of  1864,  to  involve  the  con- 
clusion that  the  mining  company  in  question  there  became,  by 
exercise  of  the  prerogative,  a common  law  company,  with  unlimited 
capacity,  as  if  created  by  charter,  the  inclusion  of  sec.  210  as  one 
of  the  provisions  of  the  Ontario  Companies  Act,  under  which  enact- 
ment companies  have  been  declared  to  be  subject  to  the  rule  that 
their  shares  cannot  be  disposed  of  at  a discount,  surrounds  its  true 
interpretation  with  difficulties.  Moreover,  by  7 Wm.  IV.  ch.  73 
(1837)  the  Crown  was  given  power  to  grant  to  trading  and  other 
companies,  after  that  date,  privileges  which  it  would  be  competent 
for  his  Majesty  to  grant  by  any  charter  of  incorporation  and  also 
to  limit  the  libility  of  shareholders  therein  to  the  amount  unpaid 
on  their  shares.  Such  a power,  and  indeed  the  power  of  attaching 
any  liability  to  the  individual  members,  was  not  formerly  possessed 
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by  the  Crown  when  granting  a royal  charter.  See  Palmer’s  Com- 
pany Law,  10th  ed.,  p.  3.  Does  sec.  210,  when  it  speaks  of  “ the 
general  capacity  which  the  common  law  ordinarily  attaches  to  com- 
panies created  by  charter,”  refer  to  those  chartered  before  1837  or 
after  that  date?  I confess  I am  nnable  without  hearing  further 
argument  to  say  whether  sec.  210  has  any  bearing  or  not  on  this 
case. 

I agree  that  the  judgment  in  appeal  should  be  affirmed  both 
on  the  main  question  and  as  to  the  costs  of  Cook. 


Hodgins, 

J.A. 


Both  appeal  and  cross-appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Gordon  Mackay  & Co.  Ltd.  y.  J.  A.  Larocque  Co.  Ltd. 

Company — Dominion  Companies  Act,  sec.  69 A (7  & 8 Geo.  V.  eh,  25, 
sec.  9) — Trust-deed — Charge  on  Land  and  Movable  Assets — Whether 
Necessary  to  Register  under  Bills  of  Sale  and  Chattel  Mortgage 
Act — •“ Floating  Charge ” — Assignment  of  Booh  Debts  Act,  1923,  13  & 
15  Geo.  V.  ch.  29. 

The  judgment  of  Fisher,  J.,  58  O.L.R.  305,  was  affirmed  upon  the 
branch  of  the  case  relating  to  the  assignment  of  book  debts,  and 
(Magee  and  Ferguson,  JJ.A  , dissenting)  reversed  upon  the  other 
branch. 

Held,  by  the  majority  of  the  Court  that,  as  to  the  property  mentioned 
in  the  trust-deed,  other  than  the  real  estate,  there  was  created  a 
floating  charge  or  security  and  not  a chattel  mortgage  within  the 
meaning  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 

Review  of  the  authorities. 

Johnston  v.  Wade  (1908),  17  O.L.R,  372,  followed. 

An  appeal  by  the  defendants  the  Capital  Trust  Corporation 
Ltd.  from  the  judgment  of  Fisher,  J.,  58  O.L.R.  305. 

May  3 and  4.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

F.  II.  Chrysler,  K.C.,  and  W.  R.  West , for  the  appellants, 
argued  that  the  deed  and  trust  mortgage,  as  to  the  property 
comprised  therein,  was  severable  into  two  distinct  parts,  namely, 
an  immediate,  actual,  and  specific  mortgage  of  real  estate 
described  therein,  taking  effect  immediately  as  to  such  real 
estate,  and  an  equitable  charge  upon  the  goods  and  chattels 
and  upon  the  book  debts,  which  was  not  immediate,  nor  actual,  nor 
specific,  and  which  did  not  take  effect  as  such  until  it  became 
crystallised  when  possession  was  taken  by  the  trustee  on  the  9th 
June,  1925,  and  that  the  instrument,  so  far  as  it  affects  the  goods 
and  chattels  and  the  book  debts  of  the  Larocque  company,  is  aptly 
and  correctly  described  as  a floating  charge  upon  such  goods  and 
chattels  and  upon  the  book  debts : Evans  v.  Rival  Granite  Quarries 
Ltd.,  [1910]  2 K.B.  979;  Palmer’s  Company  Law,  12th  ed.,  p. 
327;  Halsbury’s  Laws  of  England,  vol.  13,  pp.  74  and  104;  Collyer 
v.  Isaacs  (1881),  19  Ch.D.  342;  Tailby  v.  Official  Receiver  (1888), 
13  App.  Cas.  523;  In  re  Yorkshire  Woolcombers  Association  Ltd., 
[1903]  2 Ch.  284;  Governments  Stock  and  Other  Securities  Invest- 
ment Co.  Ltd.  v.  Manila  ^Railway  Co.  Ltd.,  [1897]  A.C.  81;  Illing- 
worth v.  Houldswortli,  1 1 904]  A.C.  355;  National  Provincial  Bank 
of  England  Ltd.  v.  United  Electric  Theatres  Ltd.,  [1916]  1 Ch. 
132;  De  Beers  Consolidated  Mines  Ltd.  v.  British  South  Africa  Co., 
20 — 59  o.l.r. 


1926. 
June  29. 


294 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1926. 

Gordon 
Mackay 
& Co.  IiTD. 
V. 

J.  A. 

Larocque 
Co.  Ltd. 


[yol. 

[1912]  A.C.  52..  The  Bills  of  Sale  and  Chattel  Mortgage  Act  does 
not  extend  or  apply  to  the  instrument  in  question,  which  was  not 
a chattel  mortgage  requiring  registration  under  the  provisions  of 
the  Act.  Neither  does  the  assignment  of  Book  Debts  Act,  1923, 
13  & 14  Geo.  Y.  ch.  29  (Ont.),  extend  or  apply  to  the  instrument, 
which  is  not  an  assignment  of  book  debts,  but  is  properly  described 
as  a floating  charge  upon  the  book  debts  of  the  company.  The 
instrument  in  question  was  duly  delivered  to  the  Secretary  of  State 
for  Canada  for  registration  in  the  manner  required  by  the  Domin- 
ion Companies  Amendment  Act,  1917,  7 & 8 Geo.  Y.  ch.  25,  sec.  9, 
adding  sec.  69A  to  the  principal  Act.  This  section  (subsec.  1(a)) 
expressly  provides  for  registration  of  a mortgage  or  charge  which 
i9  a “ floating  charge  on  the  undertaking  or  property  of  the  com- 
pany.” Having  been  registered  with  the  Secretary  of  State,  the 
instrument  need  not  be  registered  as  a chattel  mortgage. 

G.  II.  Kilmer , K.C.,  and  T.  A.  Beament,  K.C.,  for  the  plain- 
tiffs and  the  trustee  in  bankruptcy  of  J.  A.  Larocque  Company  Ltd., 
respondents,  contended  that  the  assignment  of  the  goods  and  chat- 
tels and  all  the  movable  assets,  present  and  future,  was  a mortgage 
within  the  meaning  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
R.S.O.  1914,  ch.  135,  and  for  want  of  registration  was  void  as 
regards  these  assets  against  the  creditors  of  the  mortgagor;  and, 
as  the  book  debts  were  included  in  the  description  of  the  movable 
assets,  the  instrument  is  an  assignment  of  or  a charge  thereon,  and, 
not  being  registered  as  provided  by  the  Assignment  of  Book  Debts 
Act,  1923,  13  & 14  Geo.  Y.  ch.  29  (Ont.),  is  void  as  against 
creditors.  There  was  here  not  only  a floating  charge,  but  a trans- 
fer of  property,  and  therefore  the  instrument  operated  as  an  imme- 
diate and  continuing  charge,  subject  only  to  the  company’s  right  to 
deal  with  the  property  in  the  ordinary  course  of  business  until 
default,  and  took  effect  at  once,  and  not  merely  when  it  became 
crystallised  by  default  or  taking  of  possession:  Johnston  v.  Wade 
(1908),  17  O.L.R.  372;  National  Trust  Co.  v.  Trusts  and  Guaran- 
tee Co.  (1912),  26  O.L.R.  279;  Coyne  v.  Lee  (1887),  14  A.R.  503; 
Perrin  v.  Wood  (1874),  21  Gr.  492;  Dedriclc  v.  Ashdown  (1888), 
15  Can.  S.C.R.  227 ; International  Typesetting  Machine  Co.  v.  Fos- 
ter (1920),  60  Can.  S.C.R.  416;  Capital  Trust  Co.  v.  Yellowhcad 
Pass  Coal  and  Colce  Co.  (1916),  30  D.L.R.  468.  If  the  instrument 
was  not  a mortgage,  it  was  intended  to  operate  as  such,  and  so  came 
within  the  statutory  definition  of  a mortgage:  R.S.O.  1914,  ch.  135. 
sec.  2(c).  Registration  with  the  Secretary  of  State  for  Canada 
was  not  enough,  because  the  instrument  comes  within  the  Bills  of 
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Sale  and  Chattel  Mortgage  Act.  A mortgage  cannot  be  made 
merely  a floating  charge  by  calling  it  so. 

Chrysler,  K.C.,  in  reply  referred  to  In  re  Benjamin  Cape  & 
Sons  Ltd.,  C1914]  1 €h.  800,  and  HemmanPs  Companies  Acts,  8th 
ed.,  p.  103. 

June  29.  Smith,  J.A. : — The  defendant  J.  A.  Larocque  Com- 
pany Limited  was  a joint  stock  company  carrying  on  business  as  a 
retail  merchant  at  the  city  of  Ottawa,  and  is  now  in  liquidation. 
By  an  indenture  termed  a ce  trust-deed,”  dated  the  17th  September, 
1923,  it  purported  to  “ sell,  assign,  transfer,  hypothecate,  mort- 
gage, pledge,  and  set  over,  and  charge  unto  ” the  defendant  the 
Capital  Trust  Corporation  Limited  the  real  estate  specifically  de- 
scribed in  para.  1,  subject  to  a mortgage  then  thereon,  and 

“2.  All  its  movable  assets  for  the  time  being,  both  present  and 
future,  of  whatsoever  kind  and  wheresoever  situate,  in  the  Province 
of  Ontario,  hereinafter  referred  to  as  the  floating  charge  prop- 
erty ” and  including  its  undertaking  and  its  other  property  and 
assets,  real,  personal,  or  mixed,  present  and  future,  not  hereinbe- 
fore assured,  together  with  all  its  present  and  future  tolls,  rents, 
revenues  . . . and  all  of  the  property  and  things  of  value  of 

every  kind  and  nature  which  the  company  may  be  or  hereafter  shall 
become  possessed  of  or  entitled  to,”  to  hold  in  trust  to  secure  a bond 
issue  of  $250,000.  There  is  a proviso  that  the  “ floating  charge  ” 
created  by  this  para.  2 “ shall  in  no  way  hinder  or  prevent  the 
company,  until  the  security  hereby  constituted  shall  become  en- 
forceable and  the  trustee  shall  have  demanded  or  become  bound 
to  enforce  the  same,  either  by  dividends  out  of  the  profits,  leasing, 
mortgaging,  pledging,  selling,  alienating,  or  otherwise  disposing  of 
or  dealing  with  the  subject-matters  of  such  ‘ floating  charge  * in 
the  ordinary  course  of  its  business  and  for  the  purpose  of  carrying 
on  the  same.” 
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There  is  a further  proviso  that  if  the  company  shall  pay  the 
bonds  and  perform  the  agreement  the  indenture  is  to  be  void,  and 
that  until  default  the  company  .shall  be  permitted  to  possess, 
operate,  manage,  use,  and  enjoy  the  mortgaged  premises,  and  sell, 
pledge,  dispose  of,  or  deal  with  bills,  notes,  accounts,  products, 
merchandise,  or  articles  in  the  usual  course  of  the  business.  On 
default  the  trustee  was  to  be  entitled  to  take  possession  and  operate 
the  business  and  to  sell.  The  security  was  also  to  become  enforce- 
able on  an  order  made  or  resolution  passed  for  the  winding-up  of 
the  company. 
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The  bonds  (form  of  which  is  set  out  in  the  trust-deed)  state 
on  their  face  that  they  are  secured  as  provided  in  the  trust-deed 
and  are  to  rank  pari  passu  and  that  the  property  mentioned  in  the 
trust-deed,  u excepting  such  as  is  charged  by  way  of  floating  charge 
only,”  is  subject  to  a prior  mortgage.  The  property  covered  by 
this  prior  mortgage  was  the  real  estate  only,  which  is  the  only 
property  specifically  described  in  the  trust-deed. 

On  the  20th  September,  1923,  the  company  issued  $120,000  of 
the  bonds  and  delivered  them  to  La  Banque  Provinciate  du  Canada 
as  security  for  $70,000.  After  default  by  the  company,  the  trustee, 
on  the  9th  June,  1925,  took  possession  of  the  real  estate  and  other 
assets,  and  has  since  carried  on  the  business  pursuant  to  the  pro- 
visions of  the  trust-deed  on  behalf  of  the  bondholders.  On  the  6th 
August  the  plaintiffs  Gordon  Mackay  & Co.  commenced  this  action 
on  behalf  of  themselves  and  other  creditors,  and  on  the  21st  Aug- 
ust, 1925,  the  J.  A.  Larocque  Company  Limited  was  by  order  of 
the  Court  declared  bankrupt  and  the  Canadian  Credit  Men’s  Asso- 
ciation Limited  became  trustee  in  bankruptcy,  and  by  order  of  the 
17th  November,  1925,  was  added  as  a plaintiff  in  the  action.  The 
trust-deed  was  registered  in  the  land  registry  office  and  filed  with 
the  Secretary  of  State,  as  required  by  the  Dominion  Companies 
Act,  but  was  not  registered  pursuant  to  the  Ontario  Bills  of  Sale 
and  Chattel  Mortgage  Act.  The  question  is  whether  or  not  it  is  a 
mortgage  or  conveyence  intended  to  operate  as  a mortgage  required 
by  that  Act  to  be  registered  in  order  to  be  valid  as  against  credi- 
tors of  the  company. 

On  behalf  of  the  appellant,  the  trustee  for  the  bondholders,  it 
is  contended  that  as  to  all  the  property  of  the  company,  except  the 
real  estate,  the  trust-deed  created  only  a floating  charge,  which  is 
not  a chattel  mortgage  within  the  meaning  of  the  Act,  but  some- 
thing entirely  different  in  legal  effect.  On  the  other  hand,  it  is 
contended  that  the  document  itself  in  express  language  purports, 
by  the  words  “ assign,  transfer,  and  mortgage,”  already  quoted,  to 
transfer  the  title  to  and  property  in  both  the  real  estate  described 
in  para.  1 and  the  other  assets  described  in  para.  2,  and  in  effect 
creates  a mortgage  on  both. 

A long  line  of  cases  has  given  a fairly  definite  legal  meaning 
to  the  term  “ floating  charge  ” and  has  defined  the  difference 
between  such  a charge  and  a mortgage  of  property  presently  owned 
or  to  be  acquired  in  the  future. 

Tn  re  Panama  Neiv  Zealand  and  Australian  Royal  Mail  Co. 
(1870),  L.R.  5 Ch.  318,  is  an  early  case  frequently  cited.  There 
the  company  issued  debentures,  at  the  top  of  which  were  the  words 
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“ Mortgage  Debenture.”  On  the  face  of  the  debentures  the  com- 
pany, under  its  seal,  charged  “ the  undertaking,  and  all  sums  of 
money  arising  therefrom,  and  all  the  estate,  right,  title,  and 
interest  of  the  company  therein,”  with  the  payment  of  the  amount. 
It  was  held  that  the  word  “ undertaking  ” had  reference  to  all  the 
property  of  the  company  existing  then  and  that  might  become  the 
property  of  the  company,  and  inferred  that  the  company  would  go 
on  and  that  the  debenture-holders  would  not  interfere  till  default 
or  till  the  debentures  became  due,  but  that  the  moment  the  company 
came  to  be  wound  up  the  rights  of  the  debenture-holders  attached 
and  their  rights  were  prior  to  those  of  general  creditors. 

In  re  Florence  Land  and  Public  Works  Go.  (1878),  10  Ch.  D. 
530,  was  a case  of  a similar  bond  in  which  the  company,  under 
seal,  bound  themselves  and  assigns,  “ and  all  their  estate,  property, 
and  effects,”  to  pay  the  bond.  It  was  held  that  these  words  were 
equivalent  to  the  word  “ undertaking  ” and  created  a charge 
on  the  assets  of  the  company  in  priority  to  the  general  creditors. 

In  re  Hamilton  s Windsor  Ironworks  (1879),  12  Ch.D.  707, 
was  a case  where  the  company  by  indenture  of  mortgage  of  the 
9th  March,  1877,  “ granted  ” to  the  General  Credit  and  Discount 
Company,  the  mortgagee,  firstly,  specific  land,  secondly,  all  the 
undertaking  of  the  company,  and,  thirdly,  all  the  plant,  tools, 
stock-in-trade,  money,  and  effects  of  the  company  which  at  any 
time  should  belong  to  the  company.  It  was  held  that  a specific 
asset  of  the  company  hypothecated  subsequently  by  the  company 
as  security  for  money  borrowed  to  carry  on  the  business  had 
priority,  on  a winding-up,  over  the  mortgage.  The  document  pur- 
ported to  be  a mortgage  and  to  grant,  that  is,  convey  and  transfer, 
the  title  and  ownership  of  the  property  and  undertaking  etc.  to 
the  mortgagee,  and  Malms,  V.-C.,  at  p.  710,  states  “ the  effect  of 
the  deed  of  the  9th  of  March,  1877  ” (i.e.,  the  mortgage),  “ to  be 
precisely  the  same,  no  more  and  no  less  than  if  on  that  day  the 
iron  company  had  issued  debentures  to  the  credit  company  (the 
mortgagee)  assigning  all  the  undertaking  of  the  company.”  He 
goes  on  to  say  that  the  meaning  of  the  deed  was  that  the  iron 
company  was  to  be  left  perfectly  at  liberty  to  carry  on  its  busi- 
ness, though  all  the  property  of  the  company  was  included  by  an 
assignment  of  the  undertaking,  and  therefore  had  power  to  hypo- 
thecate specific  assets  to  procure  money  for  carrying  on  the  busi- 
ness. This  was  a document  similar  to  the  one  in  question  here, 
and  the  case  clearly  indicates  that  it  is  not  the  particular  form  of 
the  document  or  the  particular  words  used  that  are  to  be  looked  at, 
but  the  real  nature  and  substance  of  the  contract  between  the 
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parties.  The  argument  there  was  precisely  the  argument  that  we 
have  here,  namely,  that  the  mortgagees  had  a regular  mortgage  on 
the  property  hypothecated  to  Pitman  & Edwards,  and  the  latter 
had  notice  of  it,  but  this  contention  did  not  prevail,  the  effect  of 
the  decision  being  that  the  mortgage  did  not  attach  to  the  specific 
assets  as  and  when  they  came  into  the  ownership  of  the  mortgagor, 
as  in  the  case  of  a mortgage  of  specific  property  to  be  acquired  at 
a future  time.  This  distinction  between  a mortgage  and  a floating 
charge  runs  through  all  the  cases. 

Wheatley  v.  Silk  stone  and  Haigh  Moor  Coal  Co.  (1885),  29 
Ch.  D.  715,  was  a case  in  which  debentures  issued  by  a company 
purported  to  make  them  a first  charge  on  the  undertaking  and 
assets  present  and  future,  and  the  company  subsequently  borrowed, 
for  the  purposes  of  the  company,  money  on  security  of  a deposit 
of  title-deeds  of  the  colliery  property  of  the  company  and  a written 
agreement  charging  this  property  with  payment  of  the  money.  It 
was  held  that  this  later  charge  took  priority  over  the  debenture 
notwithstanding  the  statement  that  the  debenture  was  a “ first 
charge  ” because  (p.  724)  “ the  debenture  is  intended  to  be  a 
general  floating  security  over  all  the  property  of  the  company  as 
it  exists  at  the  time  when  it  is  to  be  put  in  force;  but  it  is  not 
intended  to  prevent  and  has  not  the  effect  of  in  any  way  prevent- 
ing the  carrying  on  of  the  business  in  all  or  any  of  the  ways  in 
which  it  is  carried  on  in  the  ordinary  course.” 

Governments  Stock  and  Other  Securities  Investment  Co.  Ltd. 
y.  Manila  Railway  Co.  Ltd.,  [1897]  A.C.  81,  is  a case  in  the  House 
of  Lords -confirming  the  principles  laid  down  in  the  cases  already 
cited.  At  p.  86  Lord  Macnaghten  describes  a floating  charge.  The 
debenture  there  charged,  by  way  of  floating  security,  all  the  prop- 
erty of  the  company,  present  and  future,  and  had  a condition 
endorsed  that  notwithstanding  the  charge  the  company  might  in 
the  course  of  its  business  sell  or  deal  with  its  property  till  default 
in  payment  of  interest  for  three  months  or  until  an  order  or  resolu- 
tion for  winding-up.  After  default  for  more  than  three  months 
and  before  any  steps  taken  to  enforce  the  security,  the  company 
mortgaged  specific  assets.  It  was  held  that  after  the  default  for 
three  months  the  debenture  remained  a floating  security  till  the 
holders  took  some  step  to  enforce  it. 

In  re  Yorkshire  Woolcombers  Association  Lid.,  [1903]  2 Ch.. 
2)84,  was  a case  in  which  a company  by  deed  assigned  all  its- 
present  and  future  book  debts  to  a trustee  as  security  to  its  guar- 
antors. There  was  no  provisions  against  possession  being  taken  by 
the  trustee,  but  there  was  a'  provision  that  he  might  appoint  a 
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receiver  and  exercise  the  statutory  power  of  sale,  but  was  not  to  be 
answerable  for  allowing  the  company  to  receive  the  book  debts.  It 
was  held  that  the  deed  contained  the  true  elements  of  a floating 
charge  and  was  void  because  not  registered  as  required  in  case  of  a 
floating  charge  by  sec.  14  of  the  Companies  Act,  1900.  Romer, 
L.J.,  lays  down  three  characteristics  of  a floating  charge:  (1)  if 
it  is  a charge  on  a class  of  assets  of  a company  both  present  and 
future;  (2)  if  that  class  is  one  which,  in  the  ordinary  course  of 
the  business  of  the  company,  would  be  changing  from  time  to  time ; 
and  (3)  if  it  is  contemplated  by  the  charge  that  until  some  future 
step  is  taken  by  or  on  behalf  of  the  mortgagees  the  company  may 
carry  -on  its  business  in  the  ordinary  way  as  far  as  concerns  the 
particular  class  of  assets  charged.  The  charge  in  the  document  in 
question  in  the  present  appeal  certainly  has  all  these  three  charac- 
teristics. It  is  to  be  noted  too  that  the  book  debts  were  “ assigned  ” 
by  deed  and  not  simply  ci  charged,”  and  that  there  was  a power 
of  sale  given  the  trustee.  There  was  again  the  same  argument 
there  as  in  the  present  case,  viz.,  that  it  was  an  immediate  assign- 
ment of  a particular  class  of  assets,  a specific  charge  on  the  book 
debts,  present  and  future,  which  passed  the  equitable  interest  in 
book  debts  incurred  after  the  assignment.  Vaughan  Williams,  L.J., 
deals  with  this  argument  at  p.  294,  “ For  a e specific  security  ? you 
need  not  have  a security  of  a subject-matter  which  is  then  in  exist- 
ence. I mean  by  c then  ’ at  the  time  of  the  execution  of  the  secur- 
ity; but  what  you  do  require  to  make  a specific  security  is  that  the 
security  whenever  it  has  once  come  into  existence,  and  been  iden- 
tified or  appropriated  as  a security,  shall  never  thereafter  at  the 
will  of  the  mortgagor  cease  to  be  a security.”  It  was  because  the 
charge  was  on  all  debts,  present  and  future,  constantly  changing, 
which,  until  steps  were  taken  to  realise  the  security,  the  company 
could  deal  with,  as  paid  in,  so  as  to  prevent  them  being  any  longer 
part  of  the  security,  that  it  was  held  to  be  a floating  charge  and 
not  a “ specific  security  ” as  defined  by  Vaughan  Williams,  L.J. 
The  case  went  to  the  House  of  Lords,  where  the  decision  was  con- 
firmed: Illingworth  v.  Houldswortli,  [1904]  A.C.  355,  where  the 
characteristics  of  a floating  charge  are  discussed  and  the  distinc- 
tion between  such  a charge  and  a specific  charge  is  pointed  out. 

Cox  Moore  v.  Peruvian  Corporation  Ltd.,  [1908]  1 Ch.  604,  is 
to  the  same  effect  as  the  cases  already  cited. 

Evans  v.  Rival  Granite  Quarries  Ltd.,  [ 1910]  2 K.B.  979,  is 
also  to  the  same  effect — that  a floating  charge  over  undertaking 
and  assets  does  not  specifically  affect  particular  assets  until  some 
event  occurs  which  causes  the  security  to  crystallise  into  a fixed 


App.  Div. 

1926. 

Gordon 
Mackay 
& Co.  Ltd. 
v. 

J.  A. 

Larocque 
Co.  Ltd. 


Smith,  JA. 


300 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1926. 

Gordon 
Mackay 
& Co.  Ltd. 
v. 

J.  A. 

Larocque 
Co.  Ltd. 

Smith.  J.A. 


[VOL. 

security.  A creditor  recovered  judgment  against  the  company  and 
obtained  a garnishee  order  nisi  against  the  banking  account  of  the 
company,  which  was  made  absolute  on  an  application  made  before 
steps  were  taken  to  enforce  the  charge.  At  p.  999  Buckley,  L.J., 
described  a floating  security  as  follows : — 

“ A floating  security  is  not  a future  security ; it  is  a present 
security,  which  presently  affects  all  the  assets  of  the  company 
expressed  to  be  included  in  it.  On  the  other  hand,  it  is  not  a 
specific  security;  the  holder  cannot  affirm  that  the  assets  are  spe- 
cifically mortgaged  to  him.  The  assets  are  mortgaged  in  such  a 
way  that  the  mortgagor  can  deal  with  them  without  the  concur- 
rence of  the  mortgagee.  A floating  security  is  not  a specific  mort- 
gage of  the  assets,  plus  a licence  to  the  mortgagor  to  dispose  of 
them  in  the  course  of  his  business,  but  is  a floating  mortgage 
applying  to  every  item  comprised  in  the  security,  but  not  specific- 
ally affecting  any  item  until  some  event  occurs  or  some  act  on  the 
part  . of  the  mortgagee  is  done  which  causes  it  to  crystallise  into  a 
fixed  security.” 

He  goes  on  to  cite  a number  of  cases  where  the  security  had 
crystallised  into  a specific  security  by  some  act  on  behalf  of  the 
bondholders;  and,  discussing  the  rights  as  between  an  execution 
creditor  and  the  bondholders,  says  (p.  1002)  : “ No  equity  arises 
in  a debenture-holder,  whose  security  is  a floating  charge,  from 
his  merely  giving  notice  to  seize  a particular  asset  of  the  company ; 
he  must  do  something  to  turn  his  security  from  a floating  into  a 
fixed  charge.” 

In  National  Provincial  Bank  of  England  Ltd.  v.  United  Elec- 
tric Theatres  Ltd.,  [1916]  1 Ch.  132,  the  mortgage  was  construed 
to  be  a floating  security. 

Applying  the  principle  of  these  cases  to  the  document  here  in 
question,  I think  it  is  clear  that,  as  to  all  the  assets  except  the  land 
specifically  described,  it  creates  a floating  security  and  not  a spe- 
cific mortgage  or  security  on  these  assets.  While  I think  all  the 
conveyancing  words  used  except  “ charge  ” might  properly  be  held 
to  apply  to  the  real  estate  in  para.  1 only,  and  the  word  “ charge  ” 
to  the  property  described  in  para.  2,  I am  of  opinion  that  the  par- 
ticular conveyancing  words  used  are  really  of  no  importance,  as  it 
is  wholly  a question  of  what  the  effect  is.  What  are  the  character- 
istics of  the  transaction?  There  is  a mortgage  or  charge  by  a 
company  carrying  on  business  as  a retail  merchant  on  the  under- 
taking and  assets  of  the  company  present  and  future,  which  con- 
templates and  expressly  provides  for  the  carrying  on  by  the  corn- 
pan  v of  its  business  in  the  ordinary  course.  This  constitutes  in 
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fact  a floating  security  regardless  of  what  particular  conveyancing 
terms  are  used,  as  shewn  by  the  cases  cited.  In  addition,  the  docu- 
ment expressly  states  that  it  is  the  intention  to  create  a floating 
charge  only  on  the  assets  other  than  the  real  estate  described. 
That  being,  as  I think,  clear,  the  question  is,  does  the  Bills  of  Sale 
and  'Chattel  Mortgage  Act  require  a document  creating  such  a 
floating  security  to  be  filed  in  order  to  be  valid  as  against  credi- 
tors ? The  interpretation  section  declares  that  “ mortgage  99  shall 
include  a conveyance  intended  to  operate  as  a mortgage,  and  sec.  5 
provides  that  every  mortgage  of  goods  and  chattels  in  Ontario 
which  is  not  accompanied  by  an  immediate  delivery  and  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  or  a true 
copy  thereof,  shall  be  registered.  Section  7 provides  that  if  not  so 
registered  it  shall  be  void  as  against  creditors.  It  was  held  that 
the  original  Act  did  not  apply  to  mortgages  of  goods  to  be  acquired 
in  the  future,  and  an  amendment  was  introduced,  now  sec.  11,  to 
make  the  Act  applicable  to  such  property.  Unless  the  document 
is  a mortgage  of  existing  goods  and  chattels  within  the  meaning 
of  sec.  5 or  of  goods  and  chattels  to  be  acquired  witihin  the  mean- 
ing of  sec.  11,  the  Act  does  not  apply  to  it  at  all. 
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In  Johnston  v.  Wade,  17  O.L.R.  372,  the  'Court  of  Appeal  held 
that  bonds  issued  by  a company  which  on  their  face  charged  the 
undertaking  of  the  company  with  their  payment  were  a floating 
security,  and  not  mortgages  or  conveyances  intended  to  operate  as 
mortgages,  within  the  meaning  of  the  Act;  and  that  decision  is 
binding  on  us  here.  G-arrow,  J.A.,  dissented.  In  the  reasons  given 
by  the  majority,  some  stress  is  laid  on  the  form  of  the  security,  and 
it  is  pointed  out  that  it  gave  no  right  to  take  possession.  It  seems 
2lear  that  a power  to  the  bondholders  or  trustee  for  them  to  take 
possession  and  to  sell  might  have  been  inserted  in  the  bonds  there 
in  question  without  changing  the  character  of  the  security.  In  one 
of  the  above  cases  there  was  a power  of  sale  in  the  bond  which 
implied  a power  to  take  and  give  possession,  and  it  was  held  to  be 
a floating  security.  In  any  event  the  case  is  not  a decision  that  a 
bond  with  a power  to  take  possession  or  a floating  charge  created 
in  different  form  such  as  we  have  here  is  a mortgage  within  the 
Act,  as  these  questions  did  not  arise.  The  real  basis  of  the  deci- 
sion is  that  the  security  was  different  in  substance  from  a mort- 
gage described  in  the  Act  and  passed  no  property  in  the  goods. 
The  difference  in  substance  and  effect  clearly  appears  from  the 
cases  cited  and  the  quotations  from  them  which  T have  made.  It 
is  repeatedly  pointed  out  in  these  cases  that  a floating  charge  gives 
only  an  equitable  right  and  passes  no  property  in  any  specific 
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property,  at  all  events  till  the  security  crystallises  into  a specific 
charge.  It  is  argued,  however,  that  when  the  security  crystallises, 
on  action  being  taken  by  or  on  behalf  of  the  bondholders  in  pur- 
suance of  the  terms  of  the  agreement,  the  charge  at  once  attaches 
to  specific  property,  and  the  charge  then  becomes  a mortgage.  If 
that  argument  is  sound,  it  applies  with  equal  force  to  every  floating 
security  regardless  of  the  form  of  document  by  which  it  is  created, 
and  in  my  opinion  could  only  prevail  by  a reversal  of  Johnston  v.. 
Wade,  by  which  we  are  here  bound.  There,  as  here,  there  was  a 
floating  charge,  giving  only  an  equitable  right.  In  both  cases  the 
floating  charge  crystallised  into  a specific  charge,  and  I can  see 
no  room  for  a distinction  as  to  the  resulting  rights  of  the  bond- 
holders in  the  property,  though  a special  mode  of  enforcing  these 
lights  is  provided  in  one  case  and  not  in  the  other. 

I am  unable  to  see  that  sec.  24  of  the  Act  indicates  that  a docu- 
ment such  as  we  have  here,  creating  a floating  charge,  is  to  be 
deemed  a mortgage  within  the  Act.  That  section  deals  with  a 
mortgage  on  goods  made  to  a trustee  for  securing  bonds.  Such  a 
mortgage  may  of  course  be  made  on  specific  goods,  in  which  case 
it  would  without  question  come  within  the  meaning  of  the  Act, 
so  that  the  section  gives  no  indication  of  whether  or  not  a floating 
security  is  to  be  deemed  such  a mortgage. 

The  argument  that  the  transaction  comes  within  the  mischief 
aimed  at  by  the  statute,  powerful  as  I think  it  is,  applies  with 
equal  force  in  the  case  of  a floating  charge  created  by  the  deben- 
tures only,  but  did  not  prevail  in  Johnston  v.  Wade  and  cannot  in 
face  of  that  decision  prevail  here. 

In  National  Trust  Co.  v.  Trusts  and'  Guarantee  Co.,  26  O.L.R. 
279,  Teetzel,  J.,  held  that  a security  in  similar  form  to  the  one 
here  in  question  was  a mortgage  within  the  meaning  of  the  Act, 
distinguishing  the  case  from  Johnston  v.  Wade,  on  the  ground  of 
the  form  of  the  security  being  by  mortgage  to  a trustee,  instead  of 
the  charge  being  created  by  the  bond  itself. 

In  Capital  Trust  Co.  v.  Yeltoivhead  Pass  Coal  and  Coke  Co., 
30  D.L.R.  468,  Beck,  J.,  in  the  case  of  a similar  security,  held  that 
it  was  not  a mortgage  within  the  meaning  of  the  Alberta  Act, 
which  is  the  same  as  the  Ontario  Act. 

International  Typesetting  Machine  Co.  v.  Foster  (1920),  60 
Can.  S.C.R.  416,  comes  close  to  the  point  at  issue  here,  without 
however  actually  touching  it.  The  appellant  in  1913  sold,  on  a 
conditional  sale  agreement,  a specific  machine  to  a company.  In 
1915  the  company  gave  the  respondents  as  security  for  an  advance 
a first  mortgage  debenture  not  registered  as  a chattel  mortgage. 
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which  charged  with  payment  thereof  the  undertaking  and  property 
of  the  company,  present  and  future,  but  declared  the  charge  as  to 
the  company’s  “ fixed  assets  ” to  be  a specific  charge  and  as  to 
other  assets  a floating  security.  The  issue  was  between  the  condi- 
tional vendor  and  the  debenture-holders  only,  and  the  majority  of 
the  Court  held  that  the  title  passed  from  the  vendors  to  the  com- 
pany by  failure  to  register  a renewal  statement,  and  the  debenture- 
holders’  charge  took  priority,  but  refused  to  consider  what  might 
have  been  the  rights  of  creditors  had  they  been  parties  to  the  issue. 
Duff  and  Mignault,  JJ.,  dissenting,  took  the  view  that  the  appel- 
lant, the  conditional  vendor,  was  a creditor,  though  it  had  lost  its 
property  in  the  goods,  and  as  contract  creditor  had  a status  to 
attack  the  validity  of  the  charge  on  the  machine  because  not  regis- 
tered as  a chattel  mortgage.  They  further  held  that  these  machines 
were  “ fixed  assets  ” as  against  which  the  charge  was  declared  by 
the  debentures  to  be  specific,  and  as  to  these  the  debenture  was  a 
mortgage  within  the  meaning  of  the  Act  and  void  against  the 
creditor  for  lack  of  registration.  This  case  does  not  give  very 
definite  help  towards  the  solution  of  the  present  problem.  It  is 
to  be  noted,  however,  that  in  the  opinion  of  the  two  dissenting 
Judges  the  necessity  for  registration  did  not  depend  on  the  form  of 
the  security  but  on  the  substance  and  effect  of  it.  Though  in  form 
a debenture  purporting  to  charge  the  property,  it  was  held  by  them 
to  be  nevertheless  a mortgage  because  the  charge  was  a specific  one 
on  “ fixed,”  that  is,  specific  property.  No  effect  is  given  to  what 
was  said  in  Johnston  v.  Wade  about  the  difficulty  or  impossibility 
of  numerous  bondholders  complying  with  the  provisions  of  the  Act. 
No  reference  is  made  to  the  effect  on  property  covered  by  the  float- 
ing charge  only,  as  that  point  was  not  involved.  While  Johnston 
V.  Wade  is  mentioned,  it  is  only  to  shew  that  in  that  case  there  was  a 
floating  charge  only,  and  not,  as  in  the  case  under  consideration, 
a specific  charge  on  fixed  assets. 

I am  therefore  of  opinion  that  as  to  the  property  mentioned  in 
the  trust-deed,  other  than  the  real  estate,  there  was  created  a float- 
ing charge  or  security  and  not  a mortgage  within  the  meaning  of 
the  Act. 

As  to  the  book  debts  the  assignment  comes  within  the  express 
words  of  the  Assignment  of  Rook  Debts  Act,  13  & 14  Geo.  Y.  ch. 
29,  and  is  void  as  against  the  trustee  in  bankruptcy. 

1 would,  therefore,  dismiss  the  appeal  as  to  the  book  debts  and 
allow  it  as  to  the  other  property.  The  general  costs  of  the  action 
should  be  to  the  plaintiffs  with  a set-off  of  the  costs  of  defence  as 
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to  the  item  on  which  the  defendants  succeed.  Success  on  the 
appeal  being  divided,  there  should  be  no  costs. 

Mulock,  C.J.O.,  agreed  with  Smith,  J.A. 

Hodgins,  J.A. : — The  questions  raised  are  important. 

I find  in  Prideaux’s  Precedents  in  Conveyancing,  22nd  ed., 
vol.  2,  pp.  171,  172,  173,  the  usual  forms  of  “ floating  charges,” 
• such  as  debentures  and  mortgages  to  secure  debentures,  and  the 
trust  company  here  asserts  that  the  proper  designation  of  its  secur- 
ity is  a “ floating  charge.”  I take  that  to  mean  such  security  as 
these  forms  illustrate,  which  have  in  the  like  or  similar  language 
become  the  subject  of  many  English  decisions. 

In  one  precedent  (p.  172)  the  operative  word  is  “ charge,”  and 
the  property  charged  is  the  “ undertaking  and  all  their  property 
and  assets,  both  present  and  future  ...  to  the  intent  that  this 
debenture  shall  be  a floating  security  on  the  said  undertaking  and 
property.”  Where  land  is  involved  and  it  is  desired  to  register  the 
document  in  the  land  registry,  the  form  on  p.  173  proceeds:  “ The 
company,  as  beneficial  owners,  hereby  charge  by  way  of  legal  mort- 
gage all  that,”  etc.  (describing  the  land  charged). 

I refer  to  these  as  indicating  the  usual  and  conventional  forms 
used  for  creating  floating  charges  of  personal  property,  including 
those  where  land  is  included  by  way  of  specific  charge.  They  indi- 
cate that  neither  the  inclusion  of  a charge  on  land,  even  if  so 
described  as  to  charge  it  specifically,  nor  the  mortgaging  of  present 
and  future  personal  property,  is  inconsistent  with  the  security 
thus  created  if  the  intent  is  clear  that  it  is  to  be  a floating  charge 
on  personal  property.  I refer  also,  among  many  other  illustrations, 
to  In  re  standard  Manufacturing  Co.,  [1891]  1 Ch.  627,  and 
National  Provincial  Bank  of  England  Ltd.  v.  United  Electric  Thea- 
tres Ltd.,  [1916]  1 Ch.  132,  for  forms  of  floating  charges  in  which 
these  elements  appear  without  eliciting  any  adverse  remark. 

I have  perused  the  debentures  and  the  mortgage  security  care- 
fully and  have  reached  the  conclusion  that  as  to  all  assets  (other 
than  land,  which  is  not  in  question  here)  the  security  is  intended 
to  be  and  is,  if  properly  construed,  nothing  but  a floating  charge 
on  those  assets.  It  is  quite  true  that  there  is  used,  in  addition  to 
the  word  “charge  ” (which  does  in  fact  appear  in  the  instrument 
in  question  here),  a multiplicity  of  other  words,  “sell,  transfer, 
mortgage,  pledge,  and  set  over,”  but  their  usual  signification  must, 
in  my  opinion,  yield  to  the  declared  purpose  with  which  they  are 
used,  and  cannot  be  effective  to  make  the  instrument  anything 
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more  or  less  than  that  which,  on  the  fair  construction  of  the  whole 
of  its  contents,  it  is  clearly  intended  to  be.  The  debenture  itself 
says  that  the  property  is  subject  to  a prior  mortgage,  “ excepting 
such  as  is  charged  by  way  of  a floating  charge  only.”  And  this 
exception  is  defined  in  the  mortgage  in  para.  2,  where  everything, 
other  than  land,  is  described  as  “ the  floating  charge  property,” 
and  the  security  itself  as  “ the  floating  charge  created  by  this  para- 
graph.” Apart  from  these  important  references,  the  whole  frame 
and  tenor  of  the  document,  with  its  powers,  duties,  and  rights, 
make  it  perfectly  clear  that  the  parties  who  signed  it,  and  those 
who  accepted  and  acted  under  it,  intended  it  for,  and  believed  it 
to  be,  a floating  charge  with  all  the  implications  arising  from  that 
form  of  security. 

The  argument  here,  based  on  certain  expressions  in  the  trust- 
mortgage,  is  the  same  as  that  used  in  the  National  Provincial  case, 
supra,  namely,  that  “ the  words  of  the  mortgage  are  too  strong  to 
allow  it  to  be  construed  as  a floating  charge.” 

I agree  that  the  parties  cannot  by  describing  a document  as 
being  something  other  than  it  really  is,  as  shewn  by  the  legal  effect 
of  the  transaction  of  which  it  purports  to  be  the  record,  compel  the 
Court  to  give  it  a meaning  contrary  to  its  legitimate  import.  Nor 
can  an  outsider  fasten  on  words  and  expressions  and  insist  that 
they  should  be  given  a meaning  and  effect  contrary  to  what  on  the 
proper  construction  of  the  document  they  should  have.  The  words 
of  Lord  Halsbury,  L.C.,  in  Illingworth  v.  Houldsworth,  [1904] 
A.C.  at  p.  358,  express  the  proper  test  and  they  are  applicable  to 
the  instrument  in  question  here  : — 

“It  appears  to  me,  notwithstanding  the  argument  we  have  heard, 
that  it  is  impossible  to  doubt  that  the  bargain  between  the  parties 
which  is  evidenced  by  this  instrument  is  one  which  could  only  be 
carried  out  at  all  by  its  being  a floating  security  such  as  I have 
indicated,  and  which  must  comprehend  those  incidents.” 

Lord  Justice  Fletcher  Moulton,  in  Evans  v.  Rival  Granite 
Quarries  Ltd.,  [1910]  2 K.B.  979,  at  p.  993,  says  that  the  con- 
clusions of  the  Courts  which  have  defined  a floating  charge  “ did 
not  depend  upon  the  special  language  used  in  the  particular  docu- 
ment, but  upon  the  essence  and  nature  of  a security  of  this  kind.” 
A mortgage  of  chattels  differs  from  a floating  charge  in  its 
immediate  effect  and  in  its  operation.  A covenant  to  settle,  con- 
vey, or  mortgage,  or  a grant  by  way  of  mortgage  of  after-acquired 
chattel  property,  is  fed  by  the  acquisition  of  the  property ; so  it  is 
in  regard  to  real  estate.  In  such  a case  equity  treats  the  covenant 
or  grant  as  having  been  effectively  performed  or  satisfied  when  the 
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conditions  are  present  which  could  enable  the  covenant  or  grant  to  . 
be  completed,  and  so  affects  the  property  immediately  on  its  acqui- 
sition by  virtue  of  the  covenant,  grant,  or  mortgage.  It  operates 
upon  that  .property  by  relation  back  to  the  original  covenant  or 
grant  and  becomes  thus  a specific  charge.  One  of  the  characteris- 
tics of  a floating  charge  as  stated  in  the  Rival  case  (p.  994)  by 
Fletcher  Mioulton,  L.J.,  interpreting  Lord  Macnaghten’s  words  in 
the  Illingworth  case,  is  that  it  “ does  not  of  itself  fasten  and  settle 
even  on  the  property  existing  at  the  moment.”  “ It  is,”  he  adds, 

4<r  an  existing  charge  and  is  rightly  termed  so,  but  care  must  be 
taken  to  remember  that  it  has  not  settled  and  fastened  on  the 
property  which  is  the  subject  of  the  charge.”  Buckley,  L.J.,  now 
Lord  Wrenbury,  whose  authority  on  company  law  is  unquestioned, 
in  dealing  with  the  effect  of  previous  cases,  expands  the  descrip- 
tion in  these  words  (p.  999)  : — 

“ A floating  security  is  not  a future  security ; it  is  a present 
security,  which  presently  affects  all  the  assets  of  the  company 
expressed  to  be  included  in  it.  On  the  other  hand,  it  is  not  a spe- 
cific security;  the  holder  cannot  affirm  that  the  assets  are  specific- 
ally mortgaged  to  him.  The  assets  are  mortgaged  in  such  a way 
that  the  mortgagor  can  deal  with  them  without  the  concurrence 
of  the  mortgagee.  A floating  security  is  not  a specific  mortgage  of 
the  assets,  plus  a licence  to  the  mortgagor  to  dispose  of  them  in  the 
course  of  his  business,  but  is  a floating  mortgage  applying  to  every 
item  comprised  in  the  security,  but  not  specifically  affecting  any 
item  until  some  event  occurs  or  some  act  on  the  part  of  the  mort- 
gagee is  done  which  causes  it  to  crystallise  into  a fixed  security. 
Mr.  Shearman  argued  that  it  was  competent  to  the  mortgagee  to 
intervene  at  any  moment  and  to  say  that  he  withdrew  the  license 
as  regards  any  particular  item.  That  is  not  in  my  opinion  the 
nature  of  the  security;  it  is  a mortgage  presently  affecting  all  the 
items  expressed  to  be  included  in  it,  but  not  specifically  affecting 
any  item  till  the  happening  of  the  event  which  causes  the  security 
to  crystallise  as  regards  all  the  items.  This  crystallisation  may  he 
brought  about  in  various  ways.  A receiver  may  be  appointed,  or 
the  company  may  go  into  liquidation  and  a liquidator  be  appointed, 
or  any  event  may  happen  which  is  defined  as  bringing  to  an  end  the 
licence  to  the  company  to  carry  on  business.  There  is  no  case  in 
which  it  has  been  affirmed  that  a mortgagee  of  this  description 
may  at  any  moment  forbid  the  company  to  sell  a particular  piece 
of  property  or  may  take  it  himself  and  keep  it,  and  leave  the  licence 
to  carry  on  the  business  subsisting  as  regards  everything  else.  This 
would  be  inconsistent  with  the  real  bargain  between  the  parties, 
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which  is  that  the  mortgagee  gives  authority  to  the  company  to  use 
all  its  property  until  the  licence  to  carry  on  business  comes  to  an 
end.  It  is  impossible  to  evolve  from  the  contractual  relation 
between  a company  and  its  debenture-holders  the  proposition  for 
instance  that  the  latter  may  serve  a notice  on  the  company’s  bank- 
ers with  regard  to  the  honouring  of  the  company’s  cheques  and 
still  say  that,  although  he  had  stopped  payment  of  the  company’s 
cheques,  he  was  not  interfering  with  the  carrying  on  of  the  com- 
pany’s business.  Such  a contention  would  be  inconsistent  with  the 
true  relation  between  the  parties.” 

The  three  characteristics  distinguishing  a floating  charge  from 
what  is  a mortgage,  as  generally  understood,  are  found  in  the  judg- 
ment of  Romer,  L.J.,  in  the  Court  of  Appeal,  in  In  re  Yorkshire 
Wooicombers  Association  Ltd.,  [1903]  2 Ch.  284,  at  p.  295.  These 
are : — 

“(1)  If  it  is  a charge  on  a class  of  assets  of  a company  present 
and  future;  (2)  if  that  class  is  one  which,  in  the  ordinary  course 
of  the  business  of  the  company,  would  be  changing  from  time  tp 
time;  and  (3)  if  you  find  that  by  the  charge  it  is  contemplated 
that,  until  some  future  step  is  taken  by  or  on  behalf  of  those 
interested  in  the  charge,  the  company  may  carry  on  its  business  in 
the  ordinary  way  as  far  as  concerns  the  particular  class  of  assets 
I am  dealing  with.” 

The  difference  between  it  and  a mortgage  upon  after-acquired 
property,  as  I understand  it,  is  narrow  but  real.  In  the  case  of  a 
floating  charge  the  property  coming  on  the  premises  or  acquired 
by  the  chargor  can  be  used  and  disposed  of  and  is  not  specifically 
charged  until  some  act  of  the  chargee  fixes  it.  Under  a mortgage 
upon  after-acquired  property  that  property  becomes  at  once  spe- 
cifically charged  on  its  acquisition  and  can  never  be  used  or  dis- 
posed of  except  subject  to  the  charge. 

Having  taken  this  view  of  the  effect  of  this  trust-mortgage, 
namely,  that  it  is  a floating  charge,  the  only  real  question  left  is 
whether  such  a security  comes  within  the  provisions  of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act. 

The  definitions  of  the  meaning  and  effect  of  floating  charges 
already  mentioned  seem  to  have  been  applied  in  principle  in  this 
Province,  in  1908,  in  Johnston  v.  Wade,  17  O.L.R.  372,  where 
debentures  under  seal  were  held  by  the  judgment  of  our  Court  of 
Appeal  to  form  a floating  charge.  Counsel  before  us  argued  that 
this  instrument  was  in  fact  and  form  a mortgage,  and  that,  if  not 
a mortgage,  it  was  intended  to  operate  as  a mortgage,  and  so  came 
within  the  statutory  definition  of  a mortgage:  Bills  of  Sale  and 
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Chattel  Mortgage  Act,  R.S.O.  1914,  ch.  135,  sec.  2 (o).  Also  that 
provision  was  made  in  sec.  24  for  registration  of  mortgages  to 
secure  bonds  and  debentures  and  so  inferentially  this  instrument 
was  brought  within  the  purview  of  the  Bills  of  Sale  and  Chattel 
Mortgage  Act. 

With  regard  to  the  first  proposition,  I am  of  opinion,  for  the 
reasons  already  given,  that  the  security  is  not  a mortgage  in  the 
sense  intended  by  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 

As  to  the  second  proposition,  it  is  to  be  observed  that  the  time 
when  an  instrument  is  intended  to  operate  as  a mortgage  is  stated 
by  sec.  9 to  be  the  time  of  execution.  And  this  raises  an  important 
consideration.  An  instrument  which  is  intended  to  operate  as  a 
mortgage  becomes  effective  as  such  when  executed.  But  floating 
charges  do  not  operate  on  their  execution  as  a mortgage  does.  This 
is  evident  from  the  definitions  of  such  a security  and  also  from 
examples  afforded  by  many  cases.  In  Biggerstaff  v.  Rowatt’s 
Wharf  Ltd,,  [1896]  2 Ch.  93,  a set-off  was  allowed  arising  out  of  a 
current  business  transaction,  notwithstanding  the  fact  that  a float- 
ing charge  existed  of  which  the  creditors  had  knowledge.  Lindley, 
L.J.,  in  In  re  Marriage  Neave  & Co.,  [1896]  2 Ch.  663,  at  p.  673, 
describes  the  goods  covered  by  floating  charges  as  not  the  goods  of 
the  debenture-holders  but  as  “ the  goods  of  the  company,  subject 
to  the  equitable  charge  created  by  the  debentures. ” See  also  Gov- 
ernments Stock  and  Other  Securities  Investment  Co.  Ltd.  v.  Manila 
Railway  Co.  Ltd.,  [1897]  A.C.  81. 

Section  10,  providing  for  a description  of  the  goods  “ so  that 
they  may  be  thereby  readily  and  easily  known  and  distinguished,” 
is  clearly  inapplicable  to  a case  such  as  the  present,  where  they 
are  continually  fluctuating,  and  so  is  sec.  16,  which  deals  with 
contracts  to  give  a chattel  mortgage.  Reliance  was,  however,  placed 
on  sec.  11,  with  regard  to  mortgages  on  after-acquired  goods.  But 
such  a mortgage  does  operate  in  the  view  of  equity  when  exe- 
cuted so  as  to  give  the  mortgagee  an  immediate  charge  when  the 
goods  are  acquired,  which  does  not  require  any  act  on  the  part  of 
the  mortgagee  to  make  it  a fixed  security.  In  this  it  differs  essen- 
tially from  a floating  charge,  as  already  pointed  out. 

On  the  point  made  regarding  sec.  24,  providing  for  the  regis- 
tration of  mortgages  by  companies  to  secure  bonds  and  debentures, 
all  that  I think  need  be  said  is  this : that  if  the  security  is  in  fact  a 
mortgage  within  the  definitions  contained  in  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  it  must  be  registered.  But,  if  it  is  not  such 
a mortgage  but  is  a floating  charge,  then  sec.  24  does  not  apply 
to  it. 
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There  are  some  cases  in  this  Province  which  must  be  carefully 
considered.  In  Perrin  v.  Wood,  21  Gr.  492,  Blake,  V.-C.,  held  that 
a mortgage  of  property  not  in  the  mortgagor’s  possession  was,  in 
the  words  of  Kindersley,  V.-C.,  in  Reeve  v.  Whitmore  (1863),  9 Jur. 
N.S.  243,  an  assignment  which,  “ though  inoperative  as  to  the 
future  property  at  law,  will  in  equity  pass  the  interest  in  the  future 
property.”  Kindersley,  V.-C.,  continues : — 

“ So,  with  regard  to  a contract  or  agreement  to  assign,  what- 
ever the  words  are — whether  they  are  words  of  assignment,  agree- 
ment, or  license — if  upon  the  context  of  the  instrument  you  find 
the  intention  of  the  parties  to  have  been  to  make  an  assignment, 
and  to  pass  the  equitable  interest  instanter,  and  independently  of 
any  act  to  be  done  by  the  party  to  whom  the  assignment  is  made, 
that  will  operate  as  an  assignment  in  a court  of  equity.” 

In  Coyne  v.  Lee,  14  A.R.  503,  the  mortgage  was  of  after- 
acquired  goods,  and  as  it  had  been  duly  registered  (p.  509)  the 
question  as  to  whether  it  needed  to  be  registered  was  not  con- 
sidered. 

Johnston  v.  Wade,  17  O.L.R.  372,  was  decided  on. the  provisions 
of  R.S.O.  1897,  ch.  148,  secs.  2 and  23,  and  it  was  there  held  that 
debentures,  which,  according  to  Moss,  C.J.O.,  conferred  no  right 
on  the  debenture-holder  to  take  possession  or  interfere  except 
through  the  interposition  of  the  Court  (at  the  instance  of  the 
debenture-holder),  were  not  within  the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  which  had  been,  in  1904,  amended  by  4 Edw.  VII. 
ch.  10,  sec.  36.  That  Act  also  contained  sec.  37,  which  now  appears 
as  sec.  11,  dealing  with  after-acquired  goods.  Osier,  J.A.,  appar- 
ently had  a doubt  as  to  whether  the  debentures  should  not  be 
secured  by  an  instrument  which  could  be  registered,  in  which  case 
he  thought  the  latter  might  be  a mortgage  within  the  Bills  of  Sale 
and  Chattel  Mortgage  Act.  Garrow,  J.A.  (dissenting),  refers  to 
and  depends  on  sec.  11  of  ch.  148,  R.S.O.  1897,  now  practically 
contained  in  the  words  of  sec.  16  of  the  present  R.S.O.  1914,  ch. 
135. 

In  National  Trust  Co.  v.  Trusts  and  Guarantee  Co.,  26  O.L.R. 
279,  Teetzel,  J.,  in  dealing  with  a mortgage  -securing  bonds  dated 
the  13th  September,  1904,  considered  secs.  2 and  23  of  R.S.O.  1897, 
ch.  148  (now  found  in  R.S.O.  1914,  cli.  135,  in  secs.  2(c),  5,  and 
21),  and  held  that  they  covered  the  mortgage  in  question  there.  He 
held  that  it  was  not  the  debentures  but  the  mortgage  itself  which 
created  the  charge,  and  that  it  required  registration  as  a chattel 
mortgage.  The  case  is  not,  to  my  mind,  a.  satisfactory  one.  The 
mortgage  covered  the  undertakings  “ then  made  or  in  course  of 
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construction  or  thereafter  to  be  constructed,  together  with  all  the 
properties,  real  or  personal  . . . held  or  enjoyed  by  it  then  or 
at  any  time  prior  to  the  full  payment  of  the  bonds  ” mentioned  in 
the  mortgage.  The  machinery,  tools,  and  implements  “now  or 
hereafter  brought  on  the  premises  ” were  specifically  covered  by 
the  mortgage,  which  also  provided  that  the  dredge  at  Raven  Lake, 
the  machinery,  tools,  etc.,  were  to  be  deemed  fixtures,  whether 
actually  affixed  or  not.  Other  clauses  declared  that  all  machinery, 
plant,  and  personal  property  were  to  be  considered  fixtures.  The 
only  clauses  indicating  a floating  charge  are  the  following: — 

“ Provided  and  it  is  hereby  declared  that  the  company  may 
at  all  times,  so  long  as  there  is  no  default  in  payment  of  principal 
or  interest  on  the  said  bonds  or  otherwise  hereunder,  sell  and  dis- 
pose of  its  manufactured  products  in  the  ordinary  course  of  busi- 
ness, free  from  the  lien  of  this  mortgage  . . . until  default  the 
mortgagors  shall  be  permitted  to  possess,  operate,  manage,  use, 
and  enjoy  the  mortgaged  premises,  and  to  take  and  use  the  rents, 
incomes,  profits,  and  issues  thereof,  in  the  same  manner  and  to 
the  same  extent  as  if  these  presents  had  not  been  executed.” 

It  is  somewhat  doubtful,  to  my  mind,  w’hether  the  manufac- 
tured products  were  included  in  the  mortgage  description;  they 
are  not  mentioned  in  what  is  quoted  in  the  report,  but  they  were 
seized  by  the  assignee,  and  afterwards  by  the  liquidator  and  real- 
ised upon  by  him,  together  with  sacks,  coal,  and  book  accounts.  I 
. think  the  learned  J udge  assumed  that  if  the  charge  in  J ohnston  v. 
Wade  had  been  embodied  in  a mortgage  instead  of  in  a debenture, 
the  Court  of  Appeal  would  have  decided  that  case  differently.  I 
am  unable  to  take  that  view  of  Johnston  v.  Wade,  as,  while  the 
fact  that  a debenture  is  not  a mortgage  was  the  basis  of  the  decision, 
the  mortgage  spoken  of  by  Osier,  J.A.,  and  the  other  Judges,  was, 
in  nry  judgment,  intended  by  them  to  describe  a charge  immedi- 
ately operating  and  one  quite  different  from  what  we  are  consider- 
ing here.  But,  if  the  security  dealt  with  by  Teetzel,  J.,  was  in 
fact  a floating  charge,  I do  not  agree  with  his  judgment. 

In  International  Typesetting  Machine  Co.  v.  Foster,  60  Can. 
S.C.R.  416,  two  Judges,  Duff  and  Mignault,  JJ.,  dissent  from  the 
judgment  of  the  Court  because  of  the  expression  that  the  deben- 
ture “as  regards  the  company’s  fixed  assets  and  goodwill  is  to  be 
a specific  charge.”  In  their  view,  that  made  it  a security  needing 
registration  to  maintain  its  validity  against  creditors. 

Tt  may  be  observed  that  the  registration  of  a floating  charge 
under  the  Bills  of  Sale  and  Chattel  Mortgage  Act  would  effect  no 
notice  to  creditors  and  others  of  the  specific  property  mortgaged. 
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though  it  would  acquaint  them  with  the  fact  that  a charge  im- 
- pended  over  the  business  assets  described,  in  whatever  condition 
they  were  when  the  charge  became  fixed.  This  is  not  the  intent 
nor  the  purport  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 
Its  provisions  indicate  the  importance  of  the  identification  of  the 
chattels,  and  the  amount  of  the  incumbrance  on  them,  rather  than 
the  bald  fact  that  a trustee  could,  under  certain  conditions,  make 
a seizure  under  the  security  on  what  he  finds  then  applicable  to  it. 
Registration  under  the  Dominion  Companies  Act  gives  all  the 
notice  that  can  be  given,  if  that  is  all  that  is  required.  But  I 
agree  that  registration  under  that  Act  does  not  supersede  the  Bills 
of  Sale  and  Chattel  Mortgage  Act  if  it  applies,  though  it  effects 
any  purpose  which  registration  under  the  Bills  of  Sale  and  Chattel 
Mortgage  Act  could  accomplish.  A floating  charge  does  not  inter- 
fere, as  does  a chattel  mortgage  if  registered,  with  the  creditor’s 
right  to  seize  any  part  of  the  mortgaged  property.  He  is  entitled 
to  pursue  all  his  remedies  against  the  goods  until  the  holder  of 
the  charge  chooses  to  intervene  and  act  on  behalf  of  the  bond- 
holders. The  Dominion  Companies  Act  empowers  companies  in- 
corporated under  it  to  create  floating  charges.  They  are  thus 
recognised  as  a species  of  security  different  from  a mortgage,  which 
is  also  referred  to  in  the  same  section,  69A  of  the  Companies  Act, 
added  in  1917  by  7 & 8 Geo.  Y.  ch.  25,  sec.  9,  and  the  Court  should 
not  lightly  defeat  its  beneficial  effect  by  applying  to  a security 
created  under  its  provisions  an  enactment  designed  for  a different 
purpose. 

As  to  the  books  debts,  the  Assignment  of  Book  Debts  Act, 
1923,  seems  to  cover  them,  and  as  to  them  I agree  with  the  judg- 
ment below.  Otherwise  I would  allow  the  appeal. 
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Ferguson,  J.A. : — While  inclined  to  the  view  that  the  parties 
to  the  trust-deed  here  in  question  intended  and  expressed  their 
intention  (Norton  on  Deeds,  2nd  ed.,  p.  43)  that  the  deed  should, 
from  its  date,  attach  as  a specific  charge  on  the  chattel  property 
described  in  parcel  2 except  in  so  far  as  it  was  necessary  to  allow 
the  Larocque  company  to  sell  and  dispose  of  their  goods  in  the 
ordinary  course  of  business , and  for  the  purposes  of  the  business, 
and  that  such  a document  is  more  than  a mere  floating  equitable 
charge  on  property  then  in  existence  and  capable  of  delivery,  T do 
not  think  it  necessary  for  the  determination  of  this  appeal  to  reach 
a settled  conclusion  on  the  effect  of  the  words  of  limitation  which  I 
have  italicised,  or  whether  from  its  execution  the  document  did  or 
did  not  for  some  or  most  purposes  operate  as  a specific  legal  charge 
or  mortgage. 
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It  is  not  open  to  question  that  the  parties  intended  that  on  the 
happening  of  certain  specific  events  the  security  should  crystallise 
so  as  to  vest  in  the  trust  corporation  the  same  title  to  and  the 
same  rights,  powers,  and  privileges  in  respect  of  the  property 
described  in  parcel  2 that  were  vested  or  intended  to  be  vested  or 
transferred  to  the  trust  corporation  in  respect  of  the  property 
described  in  parcel  1.  It  is  conceded  that  the  trust-deed  from  its 
date  passed  the  legal  estate  in  the  property  described  in  parcel  1, 
and  in  respect  thereof  created  the  relationship  of  mortgagor  and 
mortgagee. 

Therefore,  as  I see  it,  the  result  of  this  appeal  turns  on  the 
answers  to  the  questions : ( 1 ) May  a document  which  is  intended 
to  operate  as  a floating  security  prior  to  default  and  to  crystallise 
into  a specific  charge  by  way  of  mortgage  upon  the  happening  of 
certain  events  be  properly  described  as  a “ mortgage  or  a convey- 
ance intended  to  operate  as  a mortgage?”  (2)  If  so,  did  the  Legis- 
lature, in  using  these  words,  intend  them  to  apply  to  and  to  describe 
a document  of  that  nature  and  operation?  (3)  If  so,  then  did  the 
Legislature  intend  that  any  documents  having  such  operation  and 
effect  should  be  excepted  from  the  operation  of  the  Act? 

The  Bills  of  Sale  and  Chattel  Mortgage  Act  does  not  pur- 
port to  deal  with  the  rights  of  the  mortgagor  and  mortgagee  be- 
tween themselves.  It  was  enacted  for  the  protection  of  creditors 
and  to  prevent  frauds  on  them,  and  to  declare  rights  between 
grantees  or  mortgagees  on  the  one  hand,  and  creditors  and  bond 
fide  purchasers,  on  the  other  hand. 

The  English  Bills  of  Sale  Act  of  1854  has  a preamble  reading 
as  follows: — 

“ Whereas  frauds  are  frequently  committed  upon  creditors  by 
secret  bills  of  sale  of  personal  chattels,  whereby  persons  are  enabled 
to  keep  up  the  appearance  of  being  in  good  circumstances  and 
possessed  of  property,  and  the  grantees  or  holders  of  such  bills  of 
sale  have  the  power  of  taking  possession  of  the  property  of  such 
persons,  to  the  exclusion  of  the  rest  of  their  creditors : For  remedy 
whereof,”  etc. 

Our  Act  comes  down  from  (1849)  12  Yict.  ch.  74  and  (1850)  13 
& 14  Yict.  ch.  62. 

While  none  of  our  Acts  has  a recital  or  preamble  such  as  is 
contained  in  the  English  Act,  1854  (the  word  “ mortgage  ” in  the 
English  Acts  is  expressly  declared  to  include  documents  which  give 
a right  to  possession  and  sale),  it  seems  to  me  that  the  mischief 
aimed  at  by  our  Bills  of  Sale  and  Chattel  Mortgage  Act  and  the 
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English  Bills  of  Sale  Act  is  the  same,  and  is  well  described  in  the 
preamble  to  the  English  Act. 

In  Charlesworth  v.  Mills , [1892]  A.C.  231,  at  p.  235,  speaking 
of  the  object  of  the  English  Acts,  Lord  Halsbury  says: — 

“ That  the  Bills  of  Sale  Acts  (Imperial)  of  1854  and  1878 
were  intended  to  prevent  false  credit  being  given  to  people  who 
had  been  allowed  to  remain  in  possession  of  goods  which  appar- 
ently were  theirs,  the  ownership  however  of  which  they  had  parted 
with,  is  manifest  enough  by  the  language  of  those  statutes.  The 
Acts  intended,  in  a case  with  creditors,  that  if  people  were  allowed 
to  remain  in  possession  of  goods,  of  which  nevertheless  the  owner- 
ship was  no  longer  theirs,  those  goods  and  chattels  should  be 
subject  to  the  execution  of  bond  fide  creditors  who  ought  not  to 
have  been  induced  to  give  credit  by  the  apparent  ownership  of  the 
goods  being  in  those  persons,  and  who  were  therefore  entitled  to 
have  their  debts  satisfied  when  by  the  default  of  the  assignees  of 
those  goods  they  had  been  allowed  to  continue  in  the  possession  of 
persons  to  whom  the  property  in  them  no  longer  belonged.  That 
was  the  intended  policy ; and  for  such  purposes  it  is  manifest  that 
the  Legislature  would  desire  to  give  the  widest  possible  interpreta- 
tion to  every  one  of  the  documents  by  which  the  ownership  was 
really  intended  to  be  practically  changed , while  the  goods  still 
remained  in  the  apparent  possession  and  dominion  of  the  persons 
from  whom  the  ownership  had  nevertheless  really  passed  away.” 

In  the  case  of  In  re  Standard  Manufacturing  Co.,  [1891]  1 Ch. 
627,  it  was  decided  that  the  English  Bills  of  Sale  Acts  were  not 
intended  to  apply  to  mortgages  or  charges  given  by  corporations 
because  (1),  before  they  were  enacted,  the  Companies  Act  con- 
tained provisions  requiring  registration  of  such  mortgages  in 
manner  different  from  the  Bills  of  Sale  Act;  and  (2)  the  Act  of 
1882  expressly  excepted  debentures. 

In  that  case,  Bowen,  L.J.,  delivering  the  judgment  of  the 
Court,  at  p.  646,  said : — 

“ The  canon  of  construction  laid  down  in  Stradling  v.  Morgan 
(1559),  Plowd.  199,  205 a,  and  cited  by  the  Lord  Chancellor  in  the 
recent  case  of  Cox  v.  Hakes  (1890),  15  App.  Cas.  506,  518,  may 
be  invoked  with  regard  to  the  present  controversy : f From  which 
eases  it  appears  that  the  sages  of  the  law  heretofore  have  con- 
strued statutes  quite  contrary  to  the  letter,  in  some  appearance, 
and  those  statutes  which  comprehended  all  things  in  the  letter, 
they  have  expounded  to  extend  but  to  some  things,  and  those  which 
generally  prohibit  all  people  from  doing  such  an  act,  they  have 
interpreted  to  permit  some  people  to  do  it,  and  those  which  include 
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every  person  in  the  letter  they  have  adjudged  to  reach  to  some  per- 
sons only,  which  expositions  have  always  been  founded  on  the  intent 
of  the  Legislature,  which  they  have  collected  sometimes  by  consider- 
ing the  cause  and  necessity  of  making  the  Act,  sometimes  by  com- 
paring one  part  of  the  Act  with  another,  and  sometimes  by  foreign 
circumstances.  So  that  they  have  ever  been  guided  by  the  intent  of 
the  Legislature,  which  they  have  always  taken  according  to  the 
necessity  of  the  matter  and  according  to  that  which  is  consonant  to 
reason  and  good  discretion.” 

In  Evans  v.  Rival  Granite  Quarries  Ltd.,  [1910]  2 K.B.  979, 
999,  1000,  Buckley,  L.J.,  in  considering  a debenture  creating  a 
floating  security  and  giving  a right  (a)  to  take  possession,  (b)  to 
carry  on  the  business,  (c)  to  sell,  says : — 

“ A floating  security  is  not  a future  security;  it  is  a present 
security,  which  presently  affects  all  the  assets  of  the  company 
expressed  to  be  included  in  it.  On  the  other  hand,  it  is  not  a 
specific  security;  the  holder  cannot  affirm  that  the  assets  are 
specifically  mortgaged  to  him.  The  assets  are  mortgaged  in  such 
a way  that  the  mortgagor  can  deal  with  them  without  the  concur- 
rence of  the  mortgagee.  A floating  security  is  not  a specific  mort- 
gage of  the  assets,  plus  a licence  to  the  mortgagor  to  dispose  of 
them  in  the  course  of  his  business,  but  is  a floating  mortgage 
applying  to  every  item  comprised  in  the  security,  but  not  specifically 
affecting  any  item  until  some  event  occurs  or  some  act  on  the  part 
of  the  mortgagee  is  done  which  causes  it  to  crystallise  into  a fixed 
security.  Mr.  Sherman  argued  that  it  was  competent  to  the* 
mortgagee  to  intervene  at  any  moment  and  to  say  that  he  with- 
drew the  licence  as  regards  any  particular  item.  That  is  not  in 
my  opinion  the  nature  of  the  security;  it  is  a mortgage  presently 
affecting  all  the  items  expressed  to  be  included  in  it,  but  not 
specifically  affecting  any  item  till  the  happening  of  the  event  which 
causes  the  security  to  crystallise  as  regards  all  the  items.  . . . This 
(to  intervene)  would  be  inconsistent  with  the  real  bargain  between 
the  parties,  which  is  that  the  mortgagee  gives  authority  to  the- 
company  to  use  all  its  property  until  the  licence  to  carry  on  busi- 
ness comes  to  an  end.” 


Considering,  then,  the  object  of  the  Act,  the  mischief  aimed  at, 
and  that  we  have  no  legislation,  or  had  not,  at  the  time  our  Bills  of 
Sale  and  Chattel  Mortgage  Act  was  passed,  any  legislation,  pro- 
viding for  registration  of  mortgages  or  bills  of  sale  by  corporations, 
and  that  the  provisions  of  sec.  24  of  our  Act  indicate  that  cor- 
poration mortgages  and  conveyances  were  intended  to  come  within 
the  operation  of  the  Act,  and  considering  that,  in  all  the  cases  T 
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have  read,  and  1 have  read  most  of  the  cases  cited,  I have  found 
no  case  which  declares  that  what  is  called  a Hoating  charge,  a 
floating  security,  or  a floating  mortgage,  may  not,  if  the  parties  so 
intend,  mature  or  crystallise  into  a specific  mortgage  passing  the 
legal  estate  rather  than  into  a mere  charge  not  affecting  the  legal 
title,  and  considering  that  in  many  of  the  cases  cited  the  Court 
describes  a floating  charge  as  being  a floating  security,  a mortgage, 
or  floating  mortgage,  I find  no  difficulty  in  reaching  the  conclu- 
sion that  the  word  “mortgage  ” may  be  properly  used  to  describe 
a floating  charge  or  any  other  floating  security  which  it  is  intended 
shall  crystallise  into  a specific  charge  or  mortgage,  and  that  docu- 
ments of  that  nature  are  within  the  mischief  which  the  Bills  of  Sale 
and  Chattel  Mortgage  Act  was  intended  to  deal  with — which  leaves 
for  consideration  the  question  whether  it  should  for  any  reason  be 
inferred  that  the  Legislature  intended  that  the  Act  should  not 
apply  to  floating  charges  or  floating  mortgages  of  a corporation. 

It  is  said  that  sec.  9 of  our  Act  prevents  the  Act  applying  to 
any  document  that  does  not  operate  as  a specific  charge,  mortgage, 
or  conveyance  from  its  execution.  Section  9 reads : — 

“ Every  mortgage  or  conveyance  shall  operate  and  take  effect 
upon  and  after  the  day  and  time  of  the  execution  thereof  A 

It  was  not  argued  that  the  document  did  not  operate  and  take 
effect  from  its  date,  and  it  seems  clear  from  all  the  cases  that, 
while  a floating  security,  mortgage,  or  charge  does  not  from  its 
date  operate  as  a specific  security,  mortgage,  or  charge  so  as  to 
pass  the  legal  estate  in  the  property  affected,  yet  that  all  these 
floating  securities  operate  from  their  execution  as  a general  charge, 
security,  or  mortgage,  according  to  the  wording  of  the  document 
and  the  intention  of  the  parties.  The  authorities  and  the  history 
of  sec.  9 indicate  that  this  section  was  not  put  into  the  Act  for  the 
purpose  of  limiting  its  operation  to  documents  intended  to  trans- 
fer, immediately,  the  legal  estate,  or  to  documents  intended 
immediately  to  effect  a specific  charge,  but  was  put  into  the  Act 
to  make  clear  that  all  mortgages  and  conveyances  which  required 
registration  operated  from  their  execution  rather  than  from  their 
registration.  See  Barron  on  Chattel  Mortgages  and  Bills  of  Sale, 
2nd  ed.,  pp.  468  and  469,  and  authorities  there  collected. 

It  is  contended  further  that  this  Court  is  hound  by  Johnston  v. 
Wade,  17  O.L.R.  372,  and  that  Johnston  v.  Wade  decided  that  the 
Bills  of  Sale  and  Chattel  Mortgage  Act  is  not  applicable  to  any 
document  that  creates  a mere  floating  charge.  In  17  'Corpus  Juris, 
p.  1369,  note  75,  I find  a charge  strictly  so-called  distinguished 
from  a mortgage  strictly  so-called,  in  these  words: — 
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“Mortgage  distinguished. — ‘ Debentures,  strictly  so-called,  differ 
from  mortgages  in  not  conferring  upon  the  grantees  the  legal  title, 
or  any  of  the  ordinary  rights  of  ownership  of  the  property  upon 
which  a charge  is  created.  They  are  at  most  only  equitable  mort- 
gages. The  charge  they  create  upon  the  property  of  the  company 
confers  only  equitable  rights,  either  as  against  other  creditors  or 
as  against  the  corporation;  and  in  fact  the  true  test  whether  an 
instrument  is  a debenture  or  mortgage  is  found  in  the  inquiry 
whether  the  holder  has  any  legal  right  to  interfere  with  the  com- 
pany's use  or  control  of  the  property  in  whatever  way  it  pleases. 
If  the  instrument  confers  a charge  which  can  be  protected  and 
enforced  only  in  equity,  it  is  strictly  a debenture.'  Jones  Cor- 
porate Bonds  and  Mortg.  s.  32." 

On  my  reading  of  it,  the  Johnston  case  turned  largely  on  the 
form,  shape,  and  dress  of  the  document,  and  may  be  regarded  as 
limited  in  its  effect  and  scope  to  debentures  strictly  so-called,  that 
is,  to  documents  taking  the  form  of  debentures  creating  a floating 
charge,  which,  on  crystallising,  become  specific  charges  enforce- 
able by  recourse  to  the  Courts  of  Equity.  If  I be  right,  I see  no 
good  reason  for  extending  the  scope  and  effect  of  that  decision  so 
as  to  validate  a transaction  which  seems  to  me  to  fall  clearly 
within  the  mischief  which  the  Legislature  attempted  and  intended 
by  the  Bills  of  Sale  and  Chattel  Mortgage  Act  to  remedy.  Lord 
Justice  Buckley  refers  to  a floating  security  or  charge  created  by 
a debenture  as  a “ floating  mortgage  " and  as  a “ mortgage." 

In  my  opinion,  the  document  adjudicated  upon  in  Johnston  v. 
Wade  differed  from  the  document  we  are  considering  both  in  form 
and  substance,  in  that  it  took  the  dress,  shape,  and  form  of  a well- 
known  commercial  document  transferable  by  endorsement,  and 
called  by  conveyancers  and  Courts  a “ debenture,"  and  in  that  it 
did  not  purport,  either  on  its  execution  or  at  any  future  time,  to 
transfer  to  or  to  vest  in  the  holders  of  such  debenture  either  the  legal 
title  or  the  right  or  power,  without  recourse  to  the  Courts  of 
Equity,  to  take  possession  of  or  to  sell  the  property  charged.  Whereas 
the  document  we  are  considering  takes  the  dress,  shape,  and  form 
of  a conveyance  or  mortgage,  and  is  by  endorsement  described  as  a 
trust-mortgage,  and  it  purports  to  transfer  to  and  vest  in  the  trust 
corporation,  either  presently  or  on  the  happening  of  certain  events, 
not  merely  an  equitable  right  but  the  legal  title  to  and  a power 
and  right  without  recourse  to  the  Courts  to  take  possession  of  and 
sell  the  property  charged.  Conveyancers  and  Courts  would  not, 
I think,  call  such  a document  a “ debenture,"  and  it  seems  to  me 
that  if  we  apply  to  this  document  and  our  Act  the  reasoning  of 
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Lord  Halsbury  in  the  Charlesworth  case  {supra)  we  may,  and  I 
think  we  should,  consider  the  Johnston  case  {supra)  as  limited  in 
its  effect  and  operation  to  corporation  debentures  strictly  so-called 
— having  and  intending  to  have  only  the  limited  legal  operation 
and  effect  that  the  debentures  there  considered  clearly  had,  and 
hold  that  the  document  here  in  question  falls  within  the  word 
“ mortgage,”  as  the  same  is  used  by  the  Legislature  in  the  Bills  of 
Sale  and  Chattel  Mortgage  Act,  and  does  not  fall  within  the  excep- 
tion established  for  this  Court  by  Johnston  v.  Wade. 

I am  of  the  opinion  that  sec.  69A  of  the  Dominion  Companies 
Act,  R.S.C.  1906,  ch.  79,  as  enacted  by  7 & 8 Geo.  Y.  ch.  25,  does 
not  in  any  way  relieve  from  registration  under  the  Ontario  Bills 
of  Sale  and  Chattel  Mortgage  Act.  This  section  of  the  Dominion 
Act  was  passed  long  after  the  Ontario  Act,  and,  by  sec.  69L  (en- 
acted by  the  same  amending  Act)  it  is  expressly  provided  that  the 
provisions  for  registration  contained  in  the  Act  shall  be  in  addition 
to  and  not  in  substitution  for  the  provisions  of  any  statute  of  any 
Province  of  Canada  or  of  any  foreign  country  in  respect  thereto. 

For  these  reasons  I am  of  opinion  that  the  Bills  of  Sale  and 
Chattel  Mortgage  Act  applied  to  the  trust-mortgage  here  in  ques- 
tion, and  that  as  to  the  chattel  property  it  is  void  as  against  credi- 
tors because  it  was  not  registered. 

That  brings  us  to  the  Assignment  of  Book  Debts  Act,  13  & 14 
Geo.  Y.  ch.  29,  which  provides  that  every  assignment  of  book  debts, 
except  of  debts  due  at  the  date  of  the  assignment  from  specific 
debtors  or  growing  out  of  specified  contracts  and  assignments 
included  in  the  transfer  of  a business  made  Iona  fide  and  for  value, 
shall,  as  against  creditors,  be  void  unless  in  writing,  verified  by 
affidavits  of  attestation  and  bona  fides  and  registered,  and  the  word 
“ assignment  ” is  declared  to  include  every  assignment  by  way  of 
security,  and  every  mortgage  or  other  charge  upon  book  debts  or 
accounts. 
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I am  of  opinion  that  the  document  here  in  question  is  an  assign- 
ment, and  an  assignment  within  the  Book  Debts  Act,  because  it 
assigns,  charges,  and  mortgages,  as  and  from  the  date  of  crystall- 
isation, all  the  book  accounts  then  in  existence  of  the  Larocque 
company. 

I would  dismiss  the  appeal  with  costs. 


Magee,  J.A.,  agreed  with  Ferguson,  J.A. 

Appeal  allowed  (Magee  and  Ferguson,  JJ.A.,  dissenting). 
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Nantais  V.  Pazner. 

Way — Sale  of  Lots  Abutting  on  Lane — Numbered  Lots  Shewn  on 
Registered  Plan — Right  of  W\ay  over  Lane — Easement — Intention — 
Abandonment — Evidence — Non-user. 

Where  an  owner  subdivides  his  land  by  a plan  shewing  numbered  lots 
abutting  on  a lane,  giving  access  over  it  from  these  lots  to  a street, 
registers  the  plan,  and  sells  and  conveys  such  lots,  describing  them 
by  number  according  to  the  plan,  there  passes  with  the  lots  the 
grant  of  an  easement  appurtenant  to  them  over  the  lane. 

Review  of  the  authorities. 

Roberge  v.  Martin,  [1926]  S.C.R.  191,  [1926]  2 D.L.R.  890,  specially 
referred  to  and  applied. 

Upon  the  facts  of  the  present  case,  it  was  held,  that  the  plaintiff  was 
entitled  to  a right  of  way  and  that  no  intention  to  abandon  it  was 
shewn. 

Non-user  is  not  of  itself  evidence  of  abandonment. 

Appeal  by  the  plaintiff  from  the  judgment  of  Rose,  J.,  at  the 
trial,  dismissing  the  action,  which  was  brought  to  obtain  a declara- 
tion of  the  plaintiff's  right  of  way  over  a lane,  from  the  rear  of  her 
lot  to  a street,  and  for  an  order  requiring  the  defendant  to  remove 
from  the  lane  a garage  which  obstructed  the  way. 

May  6 and  7.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

H.  F.  Parkinson , for  the  appellant,  contended  that  she  had 
established  an  easement  over  the  private  alley  or  lane  upon  which 
the  garage  was  built.  A grant  of  a lot  or  part  of  a lot  which 
abuts  on  a lane  or  alley  confers  upon  the  grantee,  by  implica- 
tion, an  easement  over  the  lane  or  alley.  In  this  case,  the  easement 
had  not  been  lost  or  abandoned.  Mere  non-user  of  an  easement 
does  not  extinguish  the  right  to  the  easement.  There  must  be  an 
evidenced  intention  to  abandon.  This  intention  could  not  have 
existed  here,  because,  at  the  time  the  garage  was  erected,  the  appel- 
lant was  not  aware  that  she  possessed  the  easement.  The  Court 
should  not  submit  the  appellant  to  a virtual  compulsory  sale  of  her 
easement  by  awarding  damages.  She  is  entitled  to  an  injunction. 
Reference  to  Brett  v.  Toronto  Railway  Co.  (1909),  13  O.W.R.  552, 
14  O.W.R.  74;  Bell  v.  Golding  (1896),  23  A.R.  485;  Armour  on 
Titles,  4th  ed.,  p.  244;  Fitzgerald  v.  City  of  Ottawa  (1895),  22 
A.R.  297;  Peters  v.  Sinclair  (1914),  18  D.L.R.  754;  Lake  Erie 
Excursion  Co.  v.  Township  of  Bertie  (1912),  3 O.W.N.  1191,  4 
O.W.N.  Ill,  4 D.L.R.  585;  Ihde  v.  Starr  (1909-10),  19  O.L.R. 
471,  21  O.L.R.  407;  Halsbury’s  Laws  of  England,  vol.  11,  p.  278; 


LIX.] 


ONTARIO  LAW  REPORTS. 


319 


Mykel  v.  Doyle  (1880),  45  U.C.R.  65;  Gale  on  Easements,  10th  ed., 
p.  45;  Ward  v.  Ward  (1852),  7 Ex.  838. 

D.  B.  Ellis , for  the  defendant,  respondent,  contended  that  if  an 
easement  had  ever  existed,  the  plaintiff  had  lost  her  right  to  it  by 
acquiescence  for  a long  period.  The  person  who  put  on  the  plan 
may  have  intended  to  give  purchasers  the  benefit  of  the  lane,  but 
this  intention  was  abandoned.  The  fact  that  the  lane  was  never 
opened  up  was  evidence  of  the  abandonment.  There  was  a right  of 
way  appertaining  to  the  lot  when  the  appellant  bought  it.  Non- 
user for  a long  period  is  strong  evidence  of  an  intention  to  aban- 
don. Brett  v.  Toronto  Railway  Co.  is  distinguishable  upon  the 
facts.  Bell  v.  Golding  is  not  against  the  contention  of  the  respond- 
ent. In  any  event,  the  appellant  is  entitled  to  damages  only,  and 
not  to  an  injunction.  Reference  to  Adams  v.  Loughman  (1876), 
39  U.C.R.  247;  Mayne  on  Damages,  9th  ed.,  p.  430;  Peters  v.  Sin- 
clair, 18  D.L.R.  754. 

June  29.  The  judgment  of  the  Court  was  read  by  Smith,  J.A. : 
— The  owner  of  a parcel  of  land  bounded  on  two  sides  by  intersect- 
ing streets,  named  Marentette  and  Brant,  i-n  1906  subdivided  it  into 
building  lots  by  a plan  which  he  registered.  The  plan  shews  three 
lots  fronting  on  Marentette  street,  numbered  1,  2,  3 from  Brant 
street,  and  shews  a lane  marked  “ private  alleyway  ” extending 
from  Brant  street  along  the  rear  of  these  three  lots.  On  the  oppo- 
site side  of  this  lane  and  adjoining  it  there  is  a lot  fronting  on 
Brant  street.  It  is  manifest  from  the  plan  that  the  only  purpose 
of  the  lane  was  to  give  access  to  the  rear  of  these  lots  from  Brant 
street.  After  registering  the  plan,  the  owner  made  an  agreement 
to  sell  lot  3 to  the  plaintiff’s  mother,  describing  the  property  as 
lot  3 according  to  this  registered  plan.  The  mother  died  devising 
her  interest  in  the  lot  to  the  plaintiff  and  the  plaintiff’s  brother. 
The  brother  assigned  his  interest  to  the  plaintiff,  and  she  (the 
plaintiff)  carried  out  the  terms  of  the  agreement  and  got  her  deed 
from  the  owner  in  1914.  The  defendant  became  the  purchaser  of 
lots  1 and  2 and  of  the  lot  on  the  opposite  side  of  the  lane  fronting 
on  Brant  street.  Six  or  seven  years  ago  the  defendant  built  a 
garage  partly  on  his  own  property  and  partly  on  the  lane,  com- 
pletely blocking  the  plaintiff  from  use  of  the  lane  as  a means  of 
access  from  Brant  street.  The  plaintiff  comes  into  court  seeking  a 
declaration  of  her  right  of  way  over  the  lane  from  the  rear  of  her 
lot  to  Brant  street  and  an  order  directing  the  defendant  to  remove 
the  obstruction.  The  learned  trial  Judge  considered  it  a doubtful 
question  of  law  whether  or  not  a conveyance  by  lot  number  of  a 
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piece  of  land  shewn  on  a plan  abutting  on  a private  lane  is  suffi- 
cient to  convey  the  right  to  use  the  lane.  And  he  refrained  from 
deciding  whether  or  not  the  plaintiff  by  her  conveyance  acquired  a 
right  of  way  over  the  lane  in  question,  and,  if  she  did,  whether  or 
not  she  had  lost  it  by  abandonment.  The  action  was  dismissed  on 
the  ground  that  in  any  case  the  plaintiff  had  not  proved  that  she 
had  suffered  any  damage.  In  my  opinion  it  was  necessary  for  the 
proper  disposition  of  the  case  to  decide  the  two  issues  referred  to, 
and,  if  decided  in  her  favour,  to  give  relief,  regardless  of  whether 
she  had  already  suffered  actual  damage  or  not.  I think  it  is  quite 
clear  that  where  an  owner  subdivides  his  land  by  a plan  shewing 
numbered  lots  abutting  on  a lane,  giving  access  over  it  from  these 
lots  to  a street,  registers  the  plan,  and  sells  and  conveys  such  lots, 
describing  them  by  number  according  to  the  plan,  there  passes  with 
the  lots  the  grant  of  an  easement  appurtenant  to  them  over  the 
lane:  Rossin  v.  Walker  (1858),  6 Gr.  619;  Mykel  v.  Doyle , 45  U. 
C.R.  65;  Slitzslcy  v.  Cranston  (1892),  22  O.R.  590;  Brett  v.  Tor- 
onto Railway  Co.,  13  O.W.R.  552,  14  O.W.R.  74;  Bell  v.  Golding , 
23  A.R.  485;  Hide  v.  Starr  (1910),  21  O.L.R.  407;  Town  v.  Col- 
lins (1924),  25  O.W.N.  525;  Roberge  v.  Martin , [1926]  2 D.L.R. 
890. 

In  Mykel  v.  Doyle  the  plan  is  not  given,  but  it  is  stated  that  a 
lane  was  laid  out  between  two  ranges  of  lots  which  were  sold  as 
abutting  on  the  lane.  Whether  this  was  expressly  stated  in  the 
deed  or  merely  appeared  from  reference  in  the  deed  to  the  plan 
does  not  appear,  but  to  my  mind  that  is  immaterial.  If  in  such  a 
case  the  description  is  of  a lot  by  number  according  to  the  plan, 
and  the  plan  shews  the  lot  as  abutting  on  the  lane,  stating  in  the 
deed  itself  that  it  abuts  on  the  lane  adds  nothing  to  what  is 
manifest  without  such  added  statement. 

Sklitzsky  v.  Cranston,  22  O.R.  590,  decided  by  Street,  J.,  is  to 
the  same  effect.  At  p.  594  the  learned  Judge  says: — 

“ The  plaintiff,  however,  having  purchased  his  lots  as  lots  laid 
down  upon  a registered  plan  shewing  certain  streets  upon  which 
they  abutted,  acquired  as  against  the  person  who  laid  out  the  plot 
and  sold  him  the  land,  a private  right  to  use  the  streets,  subject  to 
the  right  of  the  public  to  make  them  highways.” 

The  plaintiff’s  lots  fronted  north  and  south  on  streets  laid  out 
on  the  plan  leading  in  different  ways  to  a highway.  The  defendant, 
by  his  purchase  of  part  of  the  streets,  claimed  the  right  to  debar  the 
plaintiff  from  the  use  of  such  parts,  the  parts  of  streets  not  included 
in  such  purchase  affording  the  plaintiff  the  most  direct  route  to 
the  highway.  It  was  held  that  the  conveyance  gave  the  plaintiff  a 
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right  of  way  over  the  whole  of  the  streets  in  question,  but  that  the 
plan  implied  an  offer  to  dedicate  the  streets  to  the  public,  and,  this 
having  been  accepted  as  to  one  by  performance  of  statute  labour, 
the  plaintiffs  private  right  over  that  street  became  merged  in  the 
public  right. 

Hide  v.  Starr , 19  O.L.R.  471,  21  O.L.R.  407,  is  to  the  same 
effect.  The  plan  in  that  case  shewed  a space  marked,  “ No 
thoroughfare.  Private  entrance  for  exclusive  use  of  occupants  of 
lots  in  Crescent  Beach  tract;”  and  at  the  lake  shore  end  of  this 
space  there  was  a pear-shaped  figure  marked  “ Park  Private  Re- 
serve ;”  and  between  blocks  E.  and  F.  there  were  two  similar  figures 
marked  “ Park  Private  Reserve  ” and  “ Private  Reserve  Park.55 
The  plaintiff  and  defendant  had  each  bought  certain  of  these  lots 
according  to  the  plan,  and  the  defendant  had  by  buildings  en- 
croached on  the  entrance  and  on  the  part  marked  “ Park  Private 
Reserve.”  Meredith,  C.J.,  delivering  the  judgment  of  the  Divi- 
sional Court,  says  (19  O.L.R.  at  p.  478)  that  the  effect  of  the  plan 
and  conveyances  was  to  give  the  grantees  easements  or  rights  in 
respect  of  the  space  between  blocks  D.  and  E.  and  the  park  in  that 
space.  This  decision  was  affirmed  by  the  Court  of  Appeal,  21 
O.L.R.  407.  There  was  of  course  in  this  case  a specific  statement 
on  the  plan  that  the  roadway  was  for  the  lot-owners,  but  there  is 
nothing  of  the  kind  in  reference  to  the  park  reserves.  The  right  of 
way  for  entrance,  as  is  pointed  out  in  Sklitzsky  v.  Cranston,  would 
give  a right  to  use  only  so  much  of  the  space  as  was  reasonably 
necessary  for  that  purpose,  and  not  every  part  of  it,  and  it  would 
be  clear  that  the  parts  reserved  for  private  parks  were  not  to  be  so 
used.  The  lot-owners  therefore  acquired  an  easement  as  to  park 
reserves  by  virtue  of  their  deeds,  only  because  they  were  shewn  on 
the  plan  and  it  was  to  be  inferred  that  this  gave  them  the  right  to 
the  user  of  them  as  such,  that  is  an  easement  over  them.  There 
was  no  dissent  on  this  point  by  any  one  of  the  eight  Judges  who 
dealt  with  the  case. 

Bell  v.  Golding,  23  A.R.  485,  is  relied  on  by  the  defendant.  It 
is  an  authority,  I think,  in  favour  of  the  plaintiff’s  contention  that 
she  acquired  a right  of  way  over  the  lane  in  question.  At  p.  489 
Burton,  J.A.,  says : — 

“ As  I understand  the  law  in  reference  to  selling  lots  according 
to  a plan  the  effect  of  it,  as  regards  any  alleys  shewn  upon  it  and 
on  which  the  lots  abutted,  is  that  if  amounts  to  a dedication  of 
them  to  the  use  of  the  persons  who  should  thereafter  become  owners 
of  such  lots,  but  not  to  the  use  of  the  general  public  or  of  the  owners 
of  the  lots  in  a different  locality.” 
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Osier,  J.A.,  takes  it  for  granted  that  there  was  originally  a 
right  of  way  to  the  lot  in  question,  so  that  the  only  question  was 
as  to  abandonment.  Hagarty,  C.J.O.,  was  of  the  same  opinion. 

Maclennan,  J.A.,  was  of  opinion  that  no  right  of  way  passed 
under  the  circumstances,  but  all  the  Judges  agreed  that  there  had 
been  an  abandonment  acquiesced  in  for  23  years  by  the  plaintiff 
and  his  predecessors  in  title.  Maclennan,  J.A.,  refers  to  Carey  v. 
City  of  Toronto  (1885),  11  A.R.  416,  but  in  that  case  it  was  not 
questioned  that  the  plaintiff  acquired  a right  to  the  use  of  the  lane 
in  rear  of  his  lot  for  access  to  a street.  The  question  was  as  to  his 
right  to  another  lane  meeting  it  at  right  angles  and  leading  to 
another  street,  the  two  lanes,  though  at  right  angles,  forming 
together  one  continuous  lane. 

A recent  case  in  the  Supreme  Court  of  Canada,  Roberge  v. 
Martin , [1926]  S.C.R.  191,  [1926]  2 D.L.R.  890,  is  under  the 
Quebec  law,  but  in  principle  is  in  point.  A plan  of  a subdivision 
of  land  shewing  a lane  as  part  of  the  land  with  lots  abutting  on  it 
was  filed.  The  Quebec  Code,  art.  551,  enacts:— 

“ As  regards  servitudes  destination  made  by  the  proprietor  is 
equivalent  to  a title,  but  only  when  it  is  by  writing,  and  the  nature, 
the  extent,  and  the  situation  of  the  servitude  are  specified.” 

Mignault,  J.,  delivering  the  judgment  of  the  Court,  says : — 

“We  believe  that  there  was  a clear  intention  to  create  a right 
of  way  over  this  lane  for  the  benefit  of  the  owners  and  occupants 
of  the  lots  bordering  thereon.” 

That  being  so,  the  question  was  whether  all  the  requirements 
of  the  statute  were  fulfilled,  and  it  was  held  that  they  were. 

As  in  that  case,  the  question  here  is,  taking  the  deed  and  the 
plan,  what  was  the  grantor’s  intention  as  to  the  lane  and  what 
would  a purchaser  expect?  The  correct  answer,  I think,  is  in  the 
words  of  Mignault,  J.,  quoted  above. 

I am  of  opinion,  therefore,  that  the  plaintiff  received  by  the 
agreement  for  sale  and  the  conveyance  as  part  of  her  grant  the 
easement  or  right  of  way  over  the  lane,  and  the  fact  that  the  fence 
which  the  owner  had  along  Brant  street  when  the  plan  was  made 
remained  there  made  no  difference.  It  was  not  put  there  by  the 
owner  who  registered  the  plan  nor  by  the  defendant  to  block  the 
lane  after  it  had  been  laid  out  and  is  no  evidence  of  intention  to 
abandon.  Non -user  by  the  plaintiff  is  not  of  itself  evidence  of 
abandonment.  She  never  lived  on  the  property  but  rented  it  to 
tenants.  It  was  only  when  she  came  to  sell  the  property  that  she 
fully  realised  her  rights  and  that  they  had  been  interfered  with  by 
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the  defendant  by  encroaching  on  the  lane  with  his  garage,  built 
some  six  or  seven  years  before  the  commencement  of  the  action. 

The  appeal  should  be  allowed  with  costs  and  judgment  entered 
declaring  the  plaintiff  entitled  to  a right  of  way  over  the  lane  and 
giving  a mandatory  injunction  as  asked  with  costs. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 


Travers  v.  Price. 

Assessment  and  Taxes — Tax  Sale — Redemption  "by  Mortgagee  and 
Grantees  of  Owner  Responsible  for  Arrears — Right  to  Recover 
from  Owner  Sums  Paid — Breach  of  Covenants — Damages — Way — 
Easement— Claim  of  Lien — Purchaser  from  Owner  not  before  the 
Court — Leave  to  Amend  Granted  by  Appellate  Court — Personal 

Order  against  Owner Municipal  Act,  sec.  300 — Assessment  Act, 

sec.  94 — Powers  of  Amendment — Judicature  Act,  sec.  12 — 4 Edw. 
VII.  ch.  11,  sec.  2. 

The  defendant,  being  the  owner  of  lots  8 and  9 on  L.  street  and  lots 
1 and  A on  M.  street,  in  the  town  of  S.,  mortgaged  lot  A to  the 
plaintiff  T.  in  July,  1914.  In  November,  1920,  the  defendant  sold 
and  conveyed  to  N.  the  easterly  22  feet  and  10  inches  of  lot  8 and 
also  a right  of  way  along  and  over  the  north  20  feet  of  lot  1;  and 
in  October,  1924,  N.  sold  and  conveyed  the  lands  and  right  of  way 
purchased  by  him  to  the  plaintiff  0.  In  July,  1922,  the  defendant 
sold  and  conveyed  to  the  plaintiff  C.  the  west  27  feet  and  2 inches 
of  lot  8 and  a right  of  way  over  the  north  20  feet  of  lot  1.  On  the 
5th  November,  1924,  lot  1 and  the  northerly  10'  feet  of  lot  A were 
sold  in  one  parcel  for  arrears  of  taxes.  The  three  plaintiffs  redeemed 
the  property  sold,  each  contributing  $180  towards  the  redemption 
price,  and  in  this  action  sought  a declaration  of  their  right  to  a 
lien  on  the  lands  redeemed,  contending  that,  having  paid  the  defend- 
ant’s taxes  in  order  to  protect  their  own  interests  in  the  lands, 
which  were  formerly  owned  by  the  defendant  and  assessed  to  him, 
they  were  so  entitled.  The  action  was  dismissed  by  the  trial  Judge. 
The  plaintiffs  appealed;  upon  the  appeal  it  was  conceded  that,  as  the 
defendant  had  sold  and  conveyed  the  lands  upon  which  the  lien 
was  claimed,  and  the  purchaser  was  not  a party  to  the  action, 
effect  could  not  be  given  to  the  claim.  The  plaintiffs  asked  the 
Appellate  Division  for  leave  to  amend  by  setting  up  a claim  for  pay- 
ment by  the  defendant  personally  of  the  amounts  paid  by  them:  — 

Held  (Ferguson,  J.A.,  dissenting),  that  the  amendment  should  be 
allowed  and  the  plaintiffs  should  have  the  personal  order  sought. 

The  proviso  in  the  mortgage  to  the  plaintiff  T.,  which  was  made 
pursuant  to  the  Short  Forms  of  Mortgages  Act,  meant  that  the 
mortgagee  was  to  be  paid  the  full  amount  of  the  mortgage-money  and 
interest,  and  was  not  to  be  required  either  to  pay  any  taxes  in  respect 
of  the  mortgaged  land  or  as  mortgagee.  The  mortgagor  covenanted 
to  observe  this  proviso,  and  became  guilty  of  a breach  of  covenant 
when  the  taxes  were  allowed  to  fall  into  arrear;  for  that  breach 
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the  plaintiff  T.  was  entitled  to  recover  as  damages  the  $180  paid 
by  him. 

The  taxes  accrued  due  whilst  the  defendant  owned  and  was  assessed  for 
the  land  over  which  the  plaintiff  O.  was  entitled  to  a right  of  way. 
They  were  a lien  upon  that  land  and  were  payable  by  the  defendant 
and  not  by  0.;  and,  because  of  the  defendant’s  default,  the  land  was 
sold,  and  the  plaintiff  O.  was  obliged  to  pay  $180  to  redeem.  If  the 
property  of  one  person  be  lawfully  seized  because  of  the  default 
of  another,  and  in  order  to  recover  his  property  the  owner  pays 
the  amount  for  which  it  was  seized,  the  person  whose  debt  has  been 
thereby  paid  impliedly  promises  to  repay  the  amount.  This  principle 
is  applicable  to  realty  as  well  as  personalty;  and  the  plaintiff  0. 
was  entitled  to  recover  the  $180. 

Edmunds  v.  Wallingford  (1885),  14  Q.B.D.  811,  and  The  Orchis  (1890), 
15  P.D.  38,  applied  and  followed. 

The  defendant  in  his  conveyance  to  the  plaintiff  C.  in  July,  1922, 
covenanted  with  her  for  quiet  enjoyment  free  from  encumbrances. 
The  taxes  for  1921  and  1922  were  then  unpaid,  and  were  a lien  on 
the  northerly  portion  of  lot  1,  and  therefore  upon  the  easement 
which  the  defendant  had  granted  to  the  plaintiff  C.  in  fee.  They 
were  an  encumbrance  occasioned  or  suffered  by  the  defendant,  and 
he  was  liable  to  the  plaintiff  C.  for  breach  of  covenant,  and  entitled 
to  damages  to  the  extent  of  $180. 

Section  300  of  the  Municipal  Act  and  sec.  94  of  the  Assessment  Act 
considered;  and  Harry  v.  Anderson  (1863),  13  U.C.C.P.  476.  approved. 
Per  Ferguson,  J.A. : — The  Appellate  Division  can  exercise  only  appel- 
late jurisdiction:  Judicature  Act,  R.S.O.  1914,  ch.  56,  sec.  12.  and 

sec.  2 of  4 Edw.  VII.  ch.  11  (an  Act  amending  the  Judicature  Act, 
R.S.O.  1897,  ch.,51).  The  amendment  should  not  be  granted  and  the 
issues  of  fact  and  law  attendant  on  the  amendment  should  not  be 
disposed  of  or  pronounced  upon  in  this  appeal. 

Doubt  expressed  in  regard  to  the  decision  of  the  majority  on  some 
of  the  points  raised  by  the  amendment. 

Appeal  by  the  plaintiffs  (Thomas  Travers,  Herbert  O’Rourke, 
and  Florence  Clary)  from  the  judgment  of  Mow  at,  J.,  at  the  trial, 
dismissing  the  action,  which  was  brought  against  Charles  V.  Price 
for  a declaration  that  the  plaintiffs  were  entitled  to  a lien  on  cer- 
tain lands  sold  for  taxes,  and  for  other  relief. 

June  2.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
IIodgins,  Ferguson,  and  Smith,  JJ.A. 

J.  H.  Clary,  for  the  appellants. 

II.  G.  Donley,  for  the  defendant,  respondent. 

The  facts  and  arguments  are  stated  in  the  judgments. 

The  following  authorities  were  referred  to  by  counsel:  Essery 
v.  Bell  (1909),  18  O.L.R.  76;  A.  J.  Beach  Co.  v.  Crosland  (1918), 
43  O.L.R  209,  635;  ILalsbury’s  Laws  of  England,  vol.  19,  p.  21; 
Campbell  Wilson  & Home  Ltd.  v.  Great  West  Saddlery  Co.  Ltd. 
(1921),  59  D.L.R.  322. 

June  29.  Mulock,  C.J.O.: — This  action  was  brought  for  a 
declaration  that  the  plaintiffs  are  entitled  to  a lien  on  certain  lands 
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sold  for  taxes,  and  for  other  relief.  It  was  tried  by  Mowat,  J.,  who 
dismissed  it,  and  the  plaintiffs  appeal  from  his  judgment. 

The  facts  are  as  follows.  The  defendant  owned  lots  8 and  9 
on  the  south  side  of  Larch  street  and  lots  1 and  A on  the  east  side 
of  Minto  street  in  the  town  of  Sudbury,  and  the  relative  positions 
appear  on  the  following  plan. 
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By  indenture  of  bargain  and  sale  by  way  of  mortgage  made  in 
pursuance  of  the  Short  Forms  of  Mortgages  Act,  bearing  date  the 
14th  day  of  July,  1914,  the  defendant  conveyed  lot  A to  the  plain- 
tiff Travers  by  way  of  mortgage  to  secure  payment  of  $3,000  and 
interest,  and  the  mortgage-debt  is  still  owing  and  unpaid.  The 
mortgage  contains  the  proviso  and  covenants  mentioned  in  the 
Short  Forms  of  Mortgages  Act. 

22 — 59  o.l.r. 
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By  indenture  of  bargain  and  sale  bearing  date  the  10th  day  of 
November,  1920,  made  in  pursuance  of  the  Short  Forms  of  Con- 
veyances Act,  the  defendant  sold  and  conveyed  to  James  Newburn, 
in  fee  simple,  the  easterly  22  feet  10  inches  of  lot  8,  and  also  a 
right  of  way  along  and  over  the  north  20  feet  from  front  to  rear 
of  lot  1.  The  said  Newburn,  by  indenture  of  bargain  and  sale 
bearing  date  the  14th  day  of  October,  1924,  made  in  pursuance  of 
the  Short  Forms  of  Conveyances  Act,  sold  and  conveyed  to  the 
plaintiff  O’Rourke  said  lands  and  premises  and  right  of  way  pur- 
chased by  him  as  above  mentioned. 

By  indenture  of  bargain  and  sale  bearing  date  the  4th  day  of 
July,  1922,  made  in  pursuance  of  the  Short  Forms  of  Conveyances 
Act,  the  defendant  sold  and  conveyed  to  the  plaintiff  Florence  L. 
Clary  the  west  27  feet  2 inches  of  said  lot  8,  and  also  a right  of 
way  along  and  over  said  northerly  20  feet  of  lot  1 extending  from 
Minto  street  easterly  77  feet  2 inches. 

On  the  5th  November,  1924,  said  lot  1,  having  a frontage  of  60 
feet  on  Minto  street,  and  the  northerly  10'  feet  of  lot  A,  were  sold 
in  one  parcel  to  D.  L.  McKinnon  for  arrears  of  taxes  amounting 
to  $528.08.  Before  the  sale  the  plaintiff  Travers  applied  to  the 
treasurer  of  the  corporation  to  be  allowed  to  redeem  the  10  feet 
covered  by  his  mortgage,  but  this  application  was  refused,  and 
after  the  sale  the  three  plaintiffs  redeemed  the  property,  the 
plaintiffs  each  contributing  $180  towards  such  redemption,  and 
this  action  was  brought  to  recover  the  amounts  thus  paid. 

The  warrant  under  which  the  sale  for  taxes  was  made  bears 
date  the  13th  May,  1924,  and  as,  by  sec.  127  of  the  Assessment 
Act,  the  lands  were  saleable  only  if  taxes  were  in  arrear  for  the 
three  years  prior  to  the  1st  January  of  the  year  of  the  warrant,  I 
assume  that  the  arrears  in  question  were  for  the  years  1921,  1922, 
1923. 

During  his  argument  the  plaintiffs’  counsel  asked  for  a per- 
sonal order  for  payment  against  the  defendant,  and  if  necessary 
for  leave  to  amend  the  statement  of  claim  by  asking  for  such  relief, 
and  the  appeal  was  argued  as  if  such  relief  had  been  originally 
asked  for.  I,  therefore,  think  we  should  allow  the  amendment 
nunc  pro  tunc . 

I will  now  deal  with  the  claims  of  the  plaintiffs  seriatim,  and 
first  with  that  of  Travers,  the  mortgagee. 

The  proviso  in  the  mortgage,  having  the  effect  of  the  long  form 
of  the  proviso  set  forth  in  column  2 of  the  Short  Forms  of  Mort- 
gages Act,  means,  I think,  that  the  mortgagee  was  to  be  paid  the 
full  amount  of  the  mortgage-money  and  interest,  and  was  not  to 
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be  required,  either  out  of  the  moneys  paid  him  on  account  of  the 
mortgage-debt  or  out  of  other  moneys  of  his  own,  to  pay  any  taxes 
in  respect  of  the  mortgaged  lands  or  himself  qua  mortgagee.  The 
mortgagor  covenanted  to  observe  this  proviso,  and,  therefore,  be- 
came guilty  of  a breach  of  covenant  and  liable  in  damages  when 
the  taxes  were  allowed  to  fall  into  arrear,  and  when  in  consequence 
a portion  of  the  mortgaged  lands  was  sold  for  taxes.  The  mort- 
gagee in  order  to  protect  his  security  was  obliged  to  pay  $180  in 
redemption  of  the  property,  and  the  measure  of  damages  may  be 
properly  fixed  at  this  sum,  for  which,  I think,  he  is  entitled  to 
judgment  against  the  defendant. 

Counsel  for  Travers  also  contended  that  under  the  provisions  of 
sec.  171  of  the  Assessment  Act  he  was  entitled  to  recover  the  $180 
from  the  defendant.  That  section  requires  the  treasurer  to  send 
to  an  encumbrancer  of  lands  to  be  sold  for  taxes  a notice  to  the 
effect  that  he  may,  within  30  days  of  the  date  of  the  notice,  redeem 
the  estate  sold,  and  it  declares  that  if  within  that  time  the  encum- 
brancer redeems  he  may  add  the  redemption  money  to  his  debt.  To 
obtain  the  benefit  of  this  section  it  would  be  necessary  for  Travers 
to  shew  (which  was  not  done)  that  the  redemption  took  place 
within  the  30  days.  As  he  succeeds  without  the  benefit  of  this 
section,  it  is  unnecessary  to  give  him  leave. 

I now  proceed  to  deal  with  the  claim  of  the  plaintiff  Florence 
L.  Clary.  The  defendant,  in  his  conveyance  of  the  4th  July,  1922, 
to  Florence  L.  Clary,  covenanted  with  her  for  quiet  enjoyment,  free 
from  encumbrances.  The  taxes  for  the  year  1921  and  1922  were 
then  unpaid.  Section  300  of  the  Municipal  Act  declares : — 

“ The  rates  imposed  for  any  year  shall  be  deemed  to  have  been 
imposed  and  to  be  due  on  and  from  the  1st  day  of  January  of  such 
year  unless  otherwise  expressly  provided  by  the  by-law  by  which 
they  are  imposed.” 

There  was  no  evidence  of  a by-law  otherwise  providing,  and, 
therefore,  the  rights  of  the  parties  must  be  determined  upon  the 
assumption  that  on  the  1st  January  in  each  year  of  the  three  years 
the  taxes  for  such  year  were  then  due. 

Section  94  of  the  Assessment  Act  declares  that  “ the  taxes  due 
upon  any  land  with  costs  . . . shall  be  a special  lien  on  the 

land  in  priority  to  every  claim,  privilege,  lien  or  encumbrance  of 
every  person  except  the  Crown.” 

These  provisions  have  been  the  subject  of  judicial  determina- 
tion to  the  effect  that  no  matter  at  what  time  in  the  year  a rate  is 
imposed  the  taxes  relate  back  and  are  deemed  to  accrue  and  to  be 
due  for  the  purpose  of  forming  a lien  on  the  lands  on  and  from 
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the  1st  January:  Bank  of  Montreal  v.  Fox  (1875),  6 P.R.  217; 
People’s  Loan  Co.  v.  Bacon  (1879),  27  Gr.  294;  Haynes  v.  Smith 
(1853),  11  U.C.R.  57.  Thus  the  unpaid  taxes  for  the  years  1921 
and  1922  were  a lien  on  the  northerly  portion  of  lot  1,  and  there- 
fore upon  the  easement  which  the  defendant  had  granted  in  fee  to 
the  plaintiff  Florence  L.  Clary:  A.  J.  Reach  Co.  v.  Crosland,  43 
O.L.R.  209,  635.  In  his  conveyance  to  her  he  covenanted  with  her 
for  quiet  enjoyment  free  from  encumbrance.  Discussing  a covenant 
for  quiet  enjoyment  Adam  Wilson,  J.  (afterwards  C.J.),  in  Harry 
v.  Anderson  (1863),  13  U.C.C.P.  476,.  at  p.  482,  says: — 

“ I think  that  a sum  for  taxes  falling  due  while  this  defendant 
had  the  land,  and  being  allowed  by  him  to  remain  in  arrear  and 
to  become  a charge  upon  the  land,  and  which  sum  was  in  arrear, 
and  such  charge  was  so  existing  when  he  sold  to  the  plaintiff,  would 
be  a charge  made,  executed,  occasioned  or  suffered  by  the  defendant, 
and  would  afford  a ground  of  action  against  him  on  his  covenant 
respecting  encumbrances  of  the  like  nature  as  this  covenant,  so  soon 
as  the  plaintiff  was  damnified  and  became  entitled  to  demand  the 
benefit  and  indemnity  of  his  covenant.” 

The  unpaid  taxes  being  an  encumbrance  occasioned  or  suffered 
by  the  defendant,  I am  of  opinion  that  he  is  liable  to  the  plaintiff 
Clary  for  breach  of  covenant.  It  was  not  possible  for  her  to  redeem 
merely  the  strip  of  land  over  which  she  had  an  easement,  and  I, 
therefore,  think  she  is  entitled  to  damages  to  the  extent  of  $180, 
the  amount  of  her  contribution  towards  the  common  redemption 
fund. 

As 'to  the  claim  of  the  plaintiff  O’Rourke,  the  taxes  in  question 
accrued  due  whilst  the  defendant  owned  and  was  assessed  for  the 
land  over  which  O’Rourke  was  entitled  to  a right  of  way.  They 
were  a lien  upon  that  land  and  were  payable  by  the  defendant  and 
not  by  O’Rourke,  who  was  neither  liable  nor  assessable  therefor; 
and  because  of  the  defendant’s  default  the  land  was  sold  and  in 
order  to  save  his  right  of  way  it  became  necessary  for  O’Rourke  to 
pay  $180  towards  the  redemption.  These  facts,  I think,  bring  the 
case  within  the  principle  enunciated  in  Edmunds  v.  Wallingford 
(1885),  14  Q.B.D.  811,  where,  at  p.  814,  Lindley,  L.J.,  says: — 

k 

“ Speaking  generally,  and  excluding  exceptional  cases,  where  a 
person’s  goods  are  lawfully  seized  for  another’s  debt,  the  owner  of 
the  goods  is  entitled  to  redeem  them  and  to  be  reimbursed  by  the 
debtor  against  the  money  paid  to  redeem  them.” 

This  case  was  followed  in  The  Orchis  (1890),  15  P.D.  38,  and 
at  p.  41  Butt,  J.,  says : — 
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“ It  is  clear,  on  authority,  that  if  a man  is  entitled  to  possession 
of  a chattel  and  can  only  get  possession  of  that  chattel  by  paying 
the  debt  which  another  is  legally  compellable  to  pay,  and  he  does 
pay  that  debt,  the  law  will  imply  a promise  on  the  part  of  the  other 
to  repay  him  what  he  so  disburses.” 

In  appeal  this  view  was  affirmed,  Lord  Coleridge  saying : 
“ When  there  is  a seizure  rightfully  made  as  between  the  parties 
(rightfully,  I mean,  in  point  of  law),  then  the  person  who  claims 
for  money  paid  is  extricating  property  of  his  own  from  being  sub- 
ject to  what  is  a lawful  seizure — if  in  extricating  that  property  he 
pays  money  for  the  benefit  of  somebody  else — is  entitled  to  recover 
the  amount  from  such  person.” 

The  principle  above  expressed  appears  as  applicable  to  the  case 
of  realty  as  of  personalty,  and  I think  it  to  be  the  law  that  if  the 
property  of  one  person  be  lawfully  seized  because  of  the  default  of 
another,  and  in  order  to  recover  his  property  the  owner  pays  the 
amount  for  which  it  was  so  seized,  the  person  whose  debt  has  there- 
by been  paid  impliedly  promises  to  repay  the  amount  so  paid  and 
the  same  is  recoverable  as  money  paid  to  his  use.  I,  therefore, 
think  that  the  plaintiff  O’Rourke  is  entitled  to  recover  $180  from 
the  defendant. 

As  to  the  claim  for  a lien,  the  evidence  shews  that  the  defendant 
has  sold  and  conveyed  the  lands  upon  which  this  lien  is  sought,  and, 
as  the  purchaser  is  not  a party  to  this  action,  it  is  impossible  to 
deal  with  such  claim. 

I think  the  appeal  should  be  allowed,  the  judgment  set  aside, 
and  in  lieu  thereof  there  should  be  judgment  for  each  plaintiff  for 
$180,  with  costs  here  and  below. 

Magee,  Hodgins,  and  Smith,  JJ.A.,  agreed  with  Mulock, 

C.J.O. 

Ferguson,  J.A. : — As  framed  and  tried,  this  action  is  not  one 
based  upon  a breach  of  the  defendant’s  covenant  or  covenants  and 
is  not  one  in  which  a personal  judgment  against  the  defendant  is 
asked,  but  was  and  is  one  in  which  is  sought  a declaration  that  the 
plaintiffs  are  entitled  to  a lien  on  the  lands  redeemed,  on  the  con- 
tention or  legal  proposition  that,  having  paid  the  defendant’s  taxes 
in  order  to  protect  their  own  interests  or  rights  in  the  lands 
redeemed,  which  were  formerly  owned  by  the  defendant  and 
assessed  to  him,  the  plaintiffs  are  entitled  to  the  lien  claimed.  It 
is  by  all  parties  conceded  that,  owing  to  the  absence  of  the  present 
owner  of  the  lands,  the  relief  claimed  could  not  have  been  granted 
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by  the  trial  Judge  and  cannot  be  granted  by  this  Court,  and  I 
would,  for  these  reasons,  dismiss  the  appeal  with  costs. 

The  issues  and  legal  questions  raised  and  dealt  with  in  the 
opinion  of  my  Lord  the  Chief  Justice  are  important  and  of  far- 
reaching  effect ; they-  were  not,  on  the  argument  before  us,  fully 
presented  or  discussed  by  counsel,  and  they  do  not  appear  to  have 
been  raised  or  discussed  at  the  trial.  We  have  not  had  the  benefit 
of  a discussion  and  consideration  of  the  right  or  power  of  this 
Court  to  grant  the  amendments  and  the  relief  proposed  by  my  Lord, 
and  I doubt  that  right,  for  it  is  clear  that  we  may  exercise  only 
appellate  jurisdiction.  See  sec.  12  of  the  Judicature  Act,  R.S.O. 
1914,  ch.  56;  sec.  2 of  4 Edw.  VII.  ch.  11  (an  Act  amending  the 
Judicature  Act,  R.S.O.  1897,  ch.  51) ; and  Holmested’s  Judicature 
Act,  p.  103.  For  these  reasons  and  in  these  circumstances,  I am  of 
opinion  that  the  amendments  should  not  be  granted,  and  that  the 
issues  of  fact  and  law  attendant  on  such  amendments  should  not  be 
disposed  of  or  pronounced  upon  in  this  appeal. 

The  right  of  a mortgagee  to  recover  a personal  judgment  for 
taxes  which  the  mortgagee  has  paid,  in  order  to  redeem  or  to  pro- 
tect the  mortgaged  lands  from  sale  for  taxes,  is  not  free  from 
doubt.  The  mortgage  referred  to  is  made  in  pursuance  of  the 
Short  Forms  of  Mortgages  Act,  and  contains  the  usual  proviso  for 
redemption,  which  requires  the  mortgagor  in  redeeming  to  pay  the 
principal,  interest,  and  taxes.  The  foregoing  proviso  is  followed 
by  a covenant  which  requires  the  mortgagor  to  pay  the  principal 
and  interest  and  to  observe  the  proviso.  There  is  nothing  in  the 
mortgage  or  in  the  Act  which  expressly  gives  the  mortgagee  the 
right  to  pay  taxes  and  to  recover  them  personally  from  the  mort- 
gagor, and  I incline  to  the  view  that  the  mortgagee’s  right  in  ref- 
erence to  the  taxes  is  limited  to  refusing  redemption  until  the 
taxes  are  paid,  or  at  most  to  the  recovery  of  the  loss  he  actually 
sustains  by  reason  of  the  mortgagor’s  failure  to  pay  taxes,  and  that 
mere  proof  of  the  payment  of  the  taxes  by  the  mortgagee  does  not 
establish  a loss  entitling  him  to  recover  by  way  of  damages. 

I also  incline  to  the  view  that  on  the  grant  of  a right  of  way 
the  law  does  not  imply  a contract  on  the  part  of  the  grantee  to  pay 
future  taxes  on  the  land  over  which  the  right  of  way  is  granted. 
As  said  by  Harvey,  C.J.,  in  Campbell  Wilson  & Horne  Ltd.  v. 
Great  West  Saddlery  Co.  Ltd.,  59  D.L.R.  322,  at  p.  325 

“It  appears  to  me  a somewhat  startling  proposition  to  hold  that 
a person  by  a free  gift  of  grant  of  a right  of  way  thereby  gives  the 
donee  the  right  to  require  him  to  keep  the  taxes  paid-up  so  that 
he  may  not  be  disturbed  in  the  exercise  of  his  right  of  way.” 
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I also  incline  to  the  view  that,  as  the  right  of  way  here  in  ques- 
tion was  appurtenant  to  the  lands  owned  by  the  plaintiffs,  it  was 
real  property  within  the  meaning  of  sec.  5 of  the  Assessment  Act, 
and  was  and  should  be  deemed  to  have  been  taken  into  considera- 
tion in  fixing  the  value  of  the  plaintiffs’  lands  for  assessment,  and 
that  it  should  be  held  that  the  plaintiffs,  by  paying  the  taxes  on  the 
lots  to  which  such  right  of  way  was  appurtenant,  did  all  the  muni- 
cipality could  require  them  to  do  or  at  least  did  sufficient  to  pro- 
tect as  against  the  municipality  the  rights  of  way  appurtenant  to 
the  lots  for  which  they  were  assessed  and  paid  taxes;  and  conse- 
quently that  the  deed  from  the  municipality  on  an  assessment  of 
the  owner  of  the  fee  did  not  affect  or  terminate  the  easement  or 
right  of  way  of  the  plaintiffs  nor  justify  the  payments  they  now 
seek  to  recover  from  the  defendant. 

However,  I do  not  wish  the  foregoing  to  be  taken  as  my  settled 
opinion  on  the  points  mentioned,  because,  as  I said  before,  I do 
not  think  these  points  should  be  settled  or  disposed  of  in  this 
appeal. 

Appeal  allowed  (Ferguson,  J.A.,  dissenting) . 
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Fitzpatrick  v.  The  King. 

Crown — Petition  of  Right — Patents  for  Lands — Reservation  of  Water- 
rights — Powers  of  Minister — Performance  of  Settlement  Duties — 
Jurisdiction  of  Court — Public  Lands  Act,  R.S.O.  1897,  ch.  28,  sec. 
21t,  and  R.S.O.  1915.  ch.  28.  secs.  15,  60(1)  (11  Geo.  V.  ch.  15,  sec. 
3) — Assignment  of  Interest  without  Consent  of  Minister — Damages. 

The  judgment  of  Orde,  J.A.,  57  O.L  R.  178,  dismissing  the  suppliant’s 
petition  of  right  against  the  Crown,  was  affirmed. 

Held,  upon  the  evidence,  that  the  suppliant  had  failed  to  shew  com- 
pliance with  the  requirements  of  the  orders  in  council  and  regulations 
respecting  settlement  and  cultivation  by  locatees  of  Crown  lands. 

Section  24  of  the  Public  Lands  Act,  R.S.O.  1897,  ch.  28,  gives  to  the 
Commissioner  of  Crown  Lands,  and  not  to  the  Court,  the  power  to 
cancel  a patent  because  of  fraud  or  imposition. 

The  decision  of  the  Minister  of  Lands  Forests  and  Mines  in  favour  of 
the  issuing  of  a patent  is  merely  an  intimation  that  he  will  recom- 
mend such  issue — it  is  not  a final  adjudication  and  does  not  bind  the 
Crown. 

The  Minister  not  having  consented  in  writing  to  the  assignment  made 
to  the  suppliant  by  his  brother,  the  assignment  did  not,  as  against 
the  Crown,  give  the  suppliant  any  right  to  the  issue  to  him  of 
letters  patent  in  respect  of  the  half  lot  said  to  have  been  purchased 
by  his  brother:  sec.  60  (1)  of  the  Public  Lands  Act,  R.S.O.  1914,  ch. 
28,  added  in  1921  by  11  Geo.  V.  ch.  15,  sec.  3. 
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The  Legislature,  in  giving  to  the  Minister  (hy  sec.  15  of  the  Act) 
jurisdiction  to  determine  finally  all  questions  which  arise  as  to  the 
rights  of  persons  claiming  patents,  excluded  the  jurisdiction  of  the 
Court  to  determine  the  suppliant’s  right  to  the  patents  claimed; 
and  the  suppliant,  not  being  entitled  to  either  of  the  patents  claimed, 
was  not  entitled  to  maintain  a claim  for  damages  for  the  Crown’s 
refusal  to  issue  the  patents. 

Boulton  V.  Jeffrey  (1845),  1 E.  & A.  Ill,  followed. 

Appeal  by  the  suppliant  from  the  judgment  of  Okde,  J.A.,  57 
O.L.R.  178. 

April  6 and  7.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Hodgins,  Middleton,  and  Smith,  JJ.A. 

A.  C.  McMaster , K.C.,  and  G.  T.  Walsh , for  the  appellant, 
argued  that  the  Crown  had  no  right  to  refuse  to  grant  the  water- 
fall along  with  the  rest  of  the  property,  because  the  contract  had 
been  executed  and  the  purchase-money  had  been  paid.  The  Crown 
did  not  reserve  the  waterfall  from  sale  at  the  proper  time.  The 
appellant  is  entitled  to  have  the  patent  issued  without  reservation, 
or  to  compensation  in  lieu  of  the  waterfall.  The  provisions  of 
chapter  8 of  the  statutes  of  Ontario,  1898,  are  permissive  only,  and 
not  imperative,  in  so  far  as  they  deal  with  the  powers  of  the  Minis- 
ter of  Lands  Forests  and  Mines.  The  order  in  council  passed 
pursuant  to  this  statute  is  also  only  permissive.  Reference  to 
Canada  Central  Railway  Co.  v.  The  Queen  (1873),  20  Gr.  273. 

F.  P.  Brennan  and  A.  W.  Rogers,  for  the  Crown,  respondent, 
argued  upon  the  facts,  that  it  was  never  intended  that  the  entire 
lot  should  be  included  in  the  patent,  but  only  a part  of  the  lot, 
not  including  the  waterfall.  The  trial  Judge  was  right  in  finding 
as  a fact  that  the  appellant  had  deceived  the  Minister  of  Lands 
Forests  and  Mines.  The  reservation  of  the  waterfall  was  valid  and 
effective.  The  authority  of  the  Minister  to  deal  with  the  lands  was, 
by  the  order  in  council,  restricted  to  a sale  with  reservation  of  the 
waterfall.  The  Minister  or  his  subordinates  could  only  contract  or 
bind  the  Crown  subject  to  the  order  in  council.  The  appellant 
must  be  deemed  to  have  had  notice  of  the  order  in  council  of  1898 
reserving  the  water-power  in  grants  from  the  Crown,  because  there 
had  been  publication  in  the  Gazette.  The  Court  has  no  coercive 
jurisdiction  over  the  Crown  with  respect  to  the  disposition  of 
Crown  lands.  It  is  within  the  power  of  the  Court  to  give  a declara- 
tory judgment,  but  the  Court  should  not  exercise  this  power  in  a 
matter  which  the  Legislature  has  left  in  the  discretion  of  the  Minis- 
ter. Reference  to  Reeve  v.  Attorney -General  (1741),  2 Atk.  223; 
In  re  La  Societe  les  Affreteu/rs  Reunis  and  Shipping  Con- 
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trotter,  [1921]  3 K.B.  1;  Monckton  v.  Attorney-General  (1848),  A.p>p. Div. 
2 Mac.  & G.  402;  Zock  v.  Clayton  (1913),  28  O.L.R.  447;  Attor-  ^ 
ney-General  v.  Cameron  (1899),  26  A.R.  103;  City  of  Lethbridge 
y.  Western  etc.  Canadian  Power  Co.  Ltd.,  [1923]  S.C.R.  652;  I1ZP^TRICI 
Qu'Appette  Long  Lake  etc.  Co.  y.  The  King  (1901),  7 Can.  Ex.  The  King 
C.R.  105 ; Hall  v.  The  Queen  (1900),  7 B.C.R.  89 ; Hodge  v.  Attor- 
ney-General (1838),  3 Y.  & C.  Ex.  342;  Casberd  v.  Ward  (1819), 

6 Price  411;  Phipson  on  Evidence,  6th  ed.,  p.  338;  Mackay  v. 

Attorney -General,  [1922]  1 A.C.  457;  Banbury  v.  Bank  of  Mont- 
real, [1918]  A.C.  626;  Barraclough  v.  Brown,  [1897]  A.C.  615. 

G.  IT.  Kilmer,  K.C.,  for  the  Wendigo  Power  Companay  Ltd., 
respondents,  relied  on  the  findings  of  fact  and  reasons  of  the  trial 
Judge,  and  further  contended  that,  even  had  the  patent  been  issued, 
it  would,  under  the  circumstances,  have  been  revoked  Reference 
to  Attorney-General  for  Ontario  v.  Devlin  (1910),  15  O.W.R.  584. 

McM aster,  K.C.,  in  reply,  argued  that  chapter  8 of  the  statutes 
of  Ontario,  1898,  did  not  contemplate  an  order  in  council  generally 
reserving  all  water-powers.  It  contemplated  that  each  application 
would  be  considered  and  dealt  with  upon  its  own  merits.  The 
departmental  regulations  applied  only  to  such  specific  water-power 
as  the  Minister  had  from  time  to  time  reserved  from  sale.  Barra- 
clough v.  Brown  is  distinguishable  upon  the  facts.  The  appellant 
should  not  be  deprived  of  both  parcels  when,  upon  one  at  least,  all 
acts  required  by  the  Crown  of  a settler  had  been  done. 

June  29.  The  judgment  of  the  Court  was  read  by  Mulock, 

C.J.O. : — In  this  petition  the  suppliant  asks  that  the  Crown  be 
ordered  to  issue  patents  to  him  for  the  south  half  of  lot  1 in  the 
4th  concession  and  the  north  half  of  lot  1 in  the  3rd  concession  of 
the  township  of  Marter,  free  from  any  reservation  of  water-rights, 
easements,  or  other  privileges,  and  to  pay  damages  for  its  refusal 
to  do  so. 

The  case  was  tried  by  Orde,  J.A.,  who  delivered  judgment  dis- 
missing the  petition,  and  the  appeal  is  from  his  judgment. 

The  suppliant  claims  title  as  follows.  As  to  the  north  half  of 
lot  1 in  the  3rd  concession  he  alleges  that  on  the  21st  February, 

1902,  Nathaniel  Dempsey  became  the  original  locatee  from  the 
Crown,  that  the  said  Dempsey,  by  instrument  dated  the  4th  March, 

1904,  assigned  all  his  rights  in  the  said  lands  to  William  Judge, 
and  that  the  said  Judge,  by  instrument  dated  the  3rd  October, 

1906,  assigned  all  his  rights  to  the  suppliant. 

As  to  the  south  half  of  lot  1 in  the  4th  concession,  the  suppliant 
alleges  that  on  the  2 1st  February,  190‘2,  William  Ferguson  became 
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the  original  locatee  from  the  Crown,  that  he,  by  instrument  dated 
the  day  of  June,  1905,  assigned  all  his  right  therein 

to  the  said  William  Judge,  and  that  the  said  William  Judge,  by 
instrument  dated  the  3rd  October,  1906,  assigned  all  his  right 
therein  to  Alfred  Fitzpatrick,  and  that  the  said  Alfred  Fitzpatrick, 
by  instrument  dated  the  19th  April,  1922,  assigned  all  his  right  to 
the  suppliant.  The  sale  by  the  Crown  was  subject  to  certain  terms 
and  conditions,  all  of  which  the  suppliant  alleges  were  complied 
with,  whereby,  he  contends,  he  and  the  said  Alfred  Fitzpatrick 
became  entitled  to  patents  for  the  said  lands,  and  that  the  Crown 
wrongfully  refused  to  issue  the  same,  except  subject  to  the  reserva- 
tion of  certain  water-power  rights  and  privileges. 

The  terms  and  conditions  of  sale  above  referred  to  appear  in 
two  orders  in  council,  passed  prior  to  and  in  force  at  the  time  of 
the  sales  in  question.  The  first  order  in  council  is  dated  the  7th 
May,  1894,  and  authorises  the  Commissioner  of  Crown  Lands  to 
place  certain  of  the  public  lands  (including  those  in  question)  upon 
the  market  for  sale  to  bond  fide  and  actual  settlers,  at  the  price  of 
50  cents  per  acre,  one-half  cash  and  the  balance  in  two  yearly 
instalments,  with  interest,  subject  to  the  following  conditions : — 

“ Actual  residence  upon  the  land  purchased  for  four  years  from 
the  date  of  purchase.  Clearing  and  having  in  cultivation  and  crop 
at  least  10  acres  for  every  100  acres,  and  building  a habitable  house 
at  least  16  feet  by  20  feet;  such  conditions  to  be  fulfilled  before 
issue  of  patent.” 

Then  followed  other  conditions  respecting  timber  growing  on 
the  said  lands. 

The  second  order  in  council  is  dated  the  29th  May,  1891,  and 
is  worded  the  same  as  the  earlier  one,  except  that  after  the  words 
“ with  interest  ” were  inserted  the  words  “ subject  to  limitations 
as  to  quantity.” 

By  memorandum,  dated  the  13th  October,  1896,  Aubrey  White, 
Deputy  Minister  of  Crown  Lands,  recommended  to  the  Commis- 
sioner of  Crown  Lands  that  the  acreage  purchasable  by  one  person 
be  limited  to  160  acres,  and  this  recommendation  was  approved  by 
the  Commissioner  of  Crown  Lands. 

It  is  clear,  from  the  terms  of  these  orders  in  council  and  Mr. 
White’s  memorandum,  that  it  was  the  policy  of  the  Department 
to  sell  the  lands  in  question  only  for  actual  settlement  and  culti- 
vation. 

As  to  the  north  half  of  lot  1 in  the  3rd  concession,  Nathaniel 
Dempsey,  on  the  11th  February,  1902,  made  an  affidavit  wherein 
he  expressed  a desire  to  purchase  the  said  north  half  of  lot  1.  This 
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affidavit  was  apparently  made  on  an  official  form  which  has  a head- 
ing worded  as  follows:  “ Affidavit  No.  1,  to  be  taken  by  a male  or 
female  head  of  a family  who  desires  to  purchase  land  under  the 
order  in  council  of  the  21st  of  May,  1884.” 

In  this  affidavit  Dempsey  swore  that  the  land  was  wholly  unoc- 
cupied and  unimproved  and  that  he  believed  the  same  to  be  suited 
for  settlement  and  cultivation,  and  that  he  desired  to  purchase  it 
for  the  purpose  of  settling  thereon,  and  for  cultivation,  and  not  for 
speculative  purposes  or  for  the  cutting  or  disposing  of  any  timber 
there  may  be  thereon. 

This  application  was  delivered  by  Dempsey  to  John  Armstrong, 
the  Local  Crown  Lands  Agent,  who  sent  it  in  a covering  letter  of 
the  14th  February,  1902,  to  the  Department,  and  wherein  he 
stated  that  Dempsey  “ promises  to  become  an  actual  settler  on  the 
lot.” 
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By  instrument  dated  the  4th  M/arch,  1904,  Dempsey  assigned 
his  interest  in  the  land  to  William  Judge. 

On  the  8th  May,  1905,  William  Judge  made  an  affidavit  before 
the  said  Armstrong  as  to  the  condition  of  the  land.  There  is  a 
heading  to  this  affidavit  worded  as  follows : — 

“ Affidavit  No.  1,  to  be  taken  by  male  person  above  the  age  of 
18  years,  and  who  desires  to  purchase  land  and  become  an  actual 
settler  under  settlement  regulations.” 

In  this  affidavit  William  Judge  swore  “that  I have  examined 
the  said  land  . . . and  that  I desire  to  purchase  it  for  my  own 
use  and  benefit  for  the  purpose  of  actual  settlement  and  cultiva- 
tion of  the  land,”  etc. 

By  letter  dated  the  10th  June,  1905,  to  the  local  agent,  the 
Deputy  Minister  acknowledges  receipt  of  this  assignment  from 
Dempsey  to  Judge  and  states  that  it  has  been  placed  upon  file. 

As  to  the  south  half  of  lot  1 in  the  4th  concession  of  Marter, 
sold  to  William  Ferguson,  his  application  therefor  was  contained 
in  his  affidavit,  which  had  a heading  worded  as  was  Dempsey’s. 
He  swore  “ that  I am  the  male  head  of  a family ; that  the  said 
land  is  wholly  unoccupied  and  unimproved,  and  I believe  the  same 
to  be  suited  for  settlement  and  cultivation;  that  I desire  to  pur- 
chase said  land  for  the  purpose  of  settling  thereon  and  for  culti- 
vation, and  not  for  speculative  purposes  or  for  the  cutting  or  dis- 
posing of  any  timber  that  may  be  thereon.” 

This  application  was  transmitted  to  the  Department  by  the 
local  Crown  Lands  Agent,  Armstrong,  who,  in  his  accompanying 
letter,  stated  that  William  Ferguson  “ promises  to  become  an  actual 
settler  on  the  lot.” 
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On  the  19th  June,  1905,  William  Judge  purchased  Ferguson’s 
interest  in  the  said  south  half  of  lot  1 and  obtained  an  assignment 
thereof  and  made  written  application  to  the  Department  to  pur- 
chase the  said  south  half,  such  application  being  contained  in  his 
affidavit  sworn  to  on  the  27th  October,  1906,  which  affidavit  had  a 
heading  in  the  same  words  as  the  heading  in  regard  to  the  north 
half  of  lot  1.  In  this  affidavit  he  said  that  he  desired  to  purchase 
the  said  south  half ; that  he  believed  it  suitable  for  settlement  and 
cultivation ; that  he  had  examined  it ; that  it  was  not,  to  his 
knowledge,  valuable  for  mines,  minerals,  or  pine  timber;  that  he 
desired  to  purchase  it  for  his  own  use  and  benefit  for  the  purpose 
of  actual  settlement  and  cultivation  of  the  land,  and  not  either 
directly  or  indirectly  for  the  benefit  or  use  of  any  other  person,  nor 
for  the  purpose  of  obtaining  possession  or  disposing  of  any  mines, 
minerals,  or  timber  thereon;  and  that  the  land  is  wholly  unoccu- 
pied and  unimproved  except  three  acres  cleared  and  under  culti- 
vation, done  by  the  above  applicant. 

Judge  having  thus  become  purchaser  of  the  two  half  lots,  the 
suppliant  negotiated  with  him  for  their  purchase;  but,  knowing 
of  the  regulation  of  the  Department  not  to  sell  more  than  160 
acres  to  any  one  person,  arranged  with  Judge  that  the  purchase 
from  him  should  be  carried  out  by  assignment  to  the  suppliant  of 
Judge’s  interest  in  the  north  half  of  lot  1 in  the  3rd  concession, 
and  by  assignment  to  Alfred  Fitzpatrick  of  Judge’s  interest  in  the 
south  half  of  lot  1 in  the  4th  concession,  and  accordingly  Judge,  by 
instrument  of  the  3rd  October,  1906,  assigned  his  interest  in  the 
south  half  of  lot  1 in  the  4th  concession  to  the  suppliant,  and, 
by  anther  instrument  of  the  same  date,  assigned  to  Alfred  Fitz- 
patrick his  interest  in  the  north  half  of  lot  1 in  the  3rd  concession. 

On  the  7th  December,  1906,  the  suppliant  applied  to  the 
Department  of  Grown  Lands  to  issue  patents,  one  to  himself  for 
the  said  north  half  of  lot  1 in  the  3rd  concession,  and  the  other 
to  his  brother  for  the  south  half  of  said  lot  1 in  the  4th  concession, 
and  in  support  of  his  applications  fitted  with  the  Department  two 
affidavits  made  by  himself.  In  the  one  relating  to  the  said  north 
half  he  swore  that  he  owned  it  and  that  his  brother  Alfred  Fitz- 
patrick owned  the  said  south  half,  that  “ at  least  20  acres  of  my 
said  half  lot  have  been  cleared,”  and  that  there  had  been  erected 
thereon  a house  fit  for  habitation,  16  by  24,  and  that  said  half  lot 
“ is  occupied  by  myself  and  my  employees,  and  has  been  occupied 
by  Dempsey,  William  Judge,  and  myself  since  February,  1902.” 

The  statement  in  this  affidavit  that  a house  16  by  24  had  been 
erected  on  the  said  north  half  of  lot  1 was  a mistake,  the  house 
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there  referred  to  having,  perhaps  by  accident,  been  erected  on  an 
adjoining  lot. 

In  the  other  affidavit  of  the  suppliant,  he  swore  that  his  brother 
Alfred  had  paid  William  Judge  $1,500  for  the  said  south  half,  and 
that  “ at  least  16  acres  of  the  said  south  half  have  been  cleared.’* 
The  late  Commissioner  of  Crown  Lands,  before  whom  these  appli- 
cations were  made,  marked  on  each  of  the  affidavits  the  letters 
O.K.,  meaning,  I assume,  that,  relying  upon  the  truth  of  the  state- 
ments contained  in  these  affidavits,  he  directed  that  the  patents 
were  to  issue  as  requested.  Shortly  thereafter  the  Department 
realised  that  there  was  a valuable  water-power  appurtenant  to  the 
lands  in  question,  and  took  the  position  that  the  Crown  by  61 
Viet.  ch.  8 (an  Act  respecting  Water-Powers),  was  entitled  to 
reserve  such  water-power,  and  refused  to  issue  the  patents  except 
subject  to  such  reservation.  From  a later  inspection  of  the  two 
parcels,  the  Department  reached  the  conclusion  that  the  settlement 
and  cultivation  regulations  had  not  been  complied  with,  and  such 
non-compliance  is  one  of  the  Crown’s  defences. 

For  the  reasons  hereinafter  mentioned,  I am  of  opinion  that  it 
is  not  for  the  Court  to  determine  whether  or  not  the  settlement  and 
cultivation  duties  in  respect  of  the  two  parcels  of  land  have  been 
performed;  but,  nevertheless,  assuming  for  the  moment  that  the 
Court  has  jurisdiction  to  deal  with  that  question,  I will  state  my 
conclusions  on  the  point  from  the  evidence. 

To  be  entitled  to  a patent,  each  locatee  or  his  assigns  must  have 
actually  resided  on  the  land  for  four  years  from  the  date  of  pur- 
chase, and  have  cleared  and  had  in  cultivation  and  crop  at  least 
10  per  cent,  of  its  area,  and  one  question  is:  Have  these  require- 
ments been  complied  with? 

William  Judge,  a witness  for  the  suppliant,  gave  vague  and 
unreliable  evidence  on  the  point.  On  his  examination  in  chief  he 
swore  that  during  his  ownership  he  had  seeded  about  50  acres 
where  fire  had  run  over  the  properties,  and  had  cleared  6 or  8 
acres  on  the  said  south  half.  On  the  27th  October,  1906,  when 
Judge  sold  to  Alfred  Fitzpatrick,  he  made  an  affidavit  wherein  he 
swore  that  the  land  was  then  wholly  unoccupied  and  unimproved 
except  as  to  three  acres  cleared  and  under  cultivation,  and  on 
cross-examination,  at  the  trial,  he  admitted  that  this  affidavit  cor- 
rectly described  the  condition  in  October,  1906. 

The  next  witness  for  the  suppliant,  Andrew  James  May,  swore 
that  he  had  been  near  the  two  properties  in  1904,  1905,  1906,  1907, 
and  1908;  that  in  1904  Dempsey  had  cleared  4 or  5 acres.  This 
witness  speaks  in  a guessing  way  of  some  20  to  25  acres  being 
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App.  Div.  cleared  on  three  lots.  How  much  on  the  two  lots  in  question  or  on 
19S6  what  portions  of  the  two  lots  he  does  not  state.  It  is  impossible,  on 

his  evidence,  to  reach  any  definite  conclusion  as  to  the  extent  of 

Fitzpatrick  ^ c}earjng  on  the  lan(js  in  question. 

The  King  The  next  witness  for  the  suppliant  was  Edward  Joseph  Donelly, 
Mulock,  who  swore  that  in  1905  between  4 and  5 acres  on  the  said  north 

C.J.O.  haif  were  cleared,  and  that  about  one-eighth  of  an  acre  was  in 

potatoes. 

The  suppliant  swore  that  he  first  saw  the  land  in  question  in 
September,  1906,  remaining  there  but  one  night,  and  that  he  had 
not  visited  the  property  again  until  June,  1908.  Thus,  when  mak- 
ing the  affidavits  above  referred  to,  he  knew  nothing  of  the  state  of 
cultivation  beyond  what  he  learned  on  his  first  visit,  and  he  swore 
that  there  was  then  on  the  north  half  a saw-mill  and  a log-house, 
and  that  vegetables  were  growing  between  the  mill  and  the  house, 
and  that  he  thought  about  five  or  six  acres  on  the  flat  were  cleared, 
and  that  he  saw  no  other  clearing.  Except  from  hearsay  he  knew 
nothing  further  as  to  the  conditions  of  clearing  on  either  parcel. 

Alfred  Fitzpatrick,  for  the  suppliant,  swore  that  late  in  1906 
he  examined  the  condition  of  the  work  done  by  his  brother  John, 
and  that  he  and  John  were  satisfied  that  16  acres  on  each  lot  had 
been  cleared,  and  made  ready  for  cultivation.  John  was  not  called 
as  a witness. 

For  the  defence  Thomas  Philip  Watson,  who  had  been  for  20 
years  Government  Homestead  Inspector,  gave  evidence  as  follows. 

In  1905  he  had  casually  visited  the  lands  in  question,  and 
then  about  4 acres  of  the  two  properties  near  the  dam  had  been 
cleared  and  were  partly  in  hay  and  partly  in  vegetables.  In  Octo- 
ber, 1915,  he  was  sent  by  the  Department  to  examine  and  report 
upon  the  conditions  of  the  two  properties,  and  found  that  two 
and  a half  acres  of  the  north  half  had  been  chopped,  burned,  and 
partly  cleared,  and  had  grown  up  with  undergrowth. 

On  the  22nd  May,  1923,  he  had  officially  inspected  the  property, 
having  with  him  as  assistants  Levi  Dodds  and  George  H.  Sergeeff. 
On  this  visit  Watson  found  that  in  1915  he  had  missed  14  acres 
at  the  south-west  corner  of  the  north  half,  which  had  been  chopped 
and  burned,  but  which  he  swore  had  never  been  prepared  for  cul- 
tivation. He  also  found  that  he  had  missed  11  acres  and  16  square 
rods  on  the  said  south  half  of  lot  1,  which  had  been  chopped  and 
burned  and  were  in  about  the  same  position  (meaning  condition) 
as  the  14  acres  and  had  never  been  cultivated,  also  that  there  were 
about  two  acres  chopped  and  cleared  down  by  the  dam.  These 
areas  he  ascertained  by  actual  chaining. 


LIX.] 


ONTARIO  LAW  REPORTS. 


339 


George  H.  Sergeeff,  another  witness  for  the  Crown,  swore  that 
he  was  a farmer,  and  since  1905  had  resided  within  two  or  three 
miles  of  the  lands  in  question;  that  he  knew  them  well,  and  in  1905 
and  since  had  frequently  been  upon  them,  and  never  saw  on  either 
lot  16  acres  which  had  been  cleared  fit  for  cultivation;  he  knew 
where  the  alleged  clearings  were,  hut  swore  that  they  were  not,  in 
fact,  clearings,  but  merely  that  trees  had  been  felled  but  never 
logged  or  cleared  up.  He  accompanied  Watson  when  inspecting 
the  lands  in  1923  and  assisted  him.  Levi  Dodds  swore  that  he  was 
with  Watson  and  Sergeeff  on  the  occasion  in  question  and  corrob- 
orated Sergeeff’s  evidence. 

I have  carefully  studied  the  evidence  and  am  of  opinion  that  it 
not  only  fails  to  shew  compliance  with  the  conditions  respecting 
settlement  and  cultivation,  but  on  the  contrary  shews  non-compli- 
ance. There  is  no  evidence  to  warrant  a finding  of  four  years’ 
actual  residence  on  either  portion.  The  only  evidence  (except  as 
to  seeding  to  hay)  that  any  portion  of  the  land  which  had  been  cut 
over  had  been  in  crop  was  in  respect  of  a small  piece  of  land  esti- 
mated at  one-eighth  of  an  acre  near  the  dam.  Timber  had  been 
felled  at  different  places,  but  had  not  been  logged  or  burned,  so  as 
to  admit  of  the  land  being  cultivated.  Some  acres  of  seed  had, 
it  is  said,  been  sown  at  some  places  over  which  the  fire  had  run; 
but,  even  if  such  seeding  is  to  be  regarded  as  cropping,  there  is  no 
evidence  as  to  the  area  on  each  parcel  which  was  so  seeded. 

For  these  reasons,  I think  the  suppliant  fails  to  shew  compli- 
ance with  the  requirements  respecting, settlement  and  cultivation, 
and  if  the  Court  has  jurisdiction  to  determine  this  question  of 
compliance  with  the  regulations,  the  petition  should  be  dismissed. 

Another  defence  is  that  the  suppliant,  in  connexion  with  his 
application  to  the  Commissioner  of  Crown  Lands  for  issue  of  the 
patents,  was  guilty  of  fraud  or  imposition,  whereby  the  Commis- 
sioner became  entitled,  by  virtue  of  the  Public  Lands  Act,  R.S.O. 
1897,  ch.  28,  sec.  24,  to  cancel  the  sale. 

This  section  gives  to  the  Commissioner  of  Crown  Lands,  and 
not  to  the  Court,  the  power  of  cancellation  because  of  fraud  or 
imposition. 

The  suppliant  also  contended  that,  the  Minister  of  Crown 
Lands  having,  on  the  7th  December,  1906,  decided  in  favour  of  the 
granting  of  the  patents,  such  decision  was  irrevocable,  and  there- 
fore binding  upon  the  Court.  Such  is  not,  I think,  the  effect  of 
his  decision.  The  Minister  had  not,  in  himself,  power  to  carry  it 
into  effect. 
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App.  Div.  Crown  lands  can  be  alienated  only  with  the  approval  of  the 
1926.  Lieutenant-Governor,  usually  signified  by  his  signing  his  name  to 
^ an  instrument  which  later  becomes  the  patent.  The  decision  of  the 

t IT7PATRICK  . 1 

J V'  Minister  in  favour  of  the  issuing  of  a patent  to  Crown  lands  is 
The  King  merely  an  intimation  that  he  will  recommend  such  issue,  but  it 
Mulock,  does  not  bind  the  Crown.  If,  in  the  meantime,  it  should  appear 
to  the  Minister  to  be  in  the  public  interest  to  withhold  his  recom- 
mendation, it  is  his  duty  to  do  so : thus  his  decision  is  a qualified 
one. 

In  the  present  case,  after  the  Minister’s  decision,  the  Depart- 
ment realised  that  a valuable  water-power  was  appurtenant  to  the 
lands  in  question,  whereupon  the  Minister  deemed  it  in  the  public 
interest  to  reserve  the  water-power. 

Whether  the  Crown  was  entitled  to  reserve  it  after  admitting 
Dempsey  and  Ferguson  as  locatees  is  a question  on  which  it  is 
unnecessary  here  to  express  an  opinion.  All  I am  here  determining 
is  that  the  decision  of  the  Minister  in  favour  of  the  issue  of  the 
patents  was  not  a final  adjudication  as  to  the  rights  of  the  appli- 
cants against  the  Crown. 

With  reference  to  the  south  half  of  lot  1 in  the  4th  concession, 
Judge  assigned  his  interest  therein  to  Alfred  Fitzpatrick,  who  is 
not  a party  to  this  action.  Unless  the  suppliant,  as  against  the 
Crown,  is  assignee  of  Alfred’s  interest,  he  has  no  right  to  the 
patent  to  Alfred’s  land.  In  the  suppliant’s  affidavits  in  support 
of  the  applications  for  issue  of  the  patents,  he  swore  that  Alfred 
had  paid  $1,500  for  this  land  and  was  the  owner  of  it.  At  the  trial 
he  swore  that  he  had  caused  the  assignment  from  Judge  to  be  made 
to  Alfred  because  of  a “ stupid  regulation  they  have  in  the  Parlia- 
ment Buildings  that  one  man  cannot  hold  more  than  160  acres  of 
patent  land.” 

By  instrument  dated  the  19th  April,  1022,  Alfred  Fitzpatrick 
purported  to  assign  to  the  suppliant  all  his  interest  in  the  said 
south  half,  and  the  suppliant  contends  that  as  against  the  Crown 
he  is  entitled  to  have  issued  to  him  the  patent  for  the  said  south 
half. 

The  Crown  contends  that,  because  of  the  provisions  of  sec.  60, 
subsec.  1,  of  the  Public  Lands  Act,  added  in  1921  by  11  Geo.  V.  ch. 
15,  sec.  3,  an  assignment  from  Alfred  Fitzpatrick  to  the  suppliant 
is,  as  against  the  Crown,  null  and  void. 

The  subsection  in  question  reads  as  follows : — 

“ Except  with  the  consent  in  writing  of  the  Minister,  public 
lands,  which  have  been  purchased  under  Part  I.  of  this  Act  shall 
not,  before  the  issue  of  letters  patent,  be  alienated,  mortgaged,  or 
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charged,  either  voluntarily  or  involuntarily,  except  by  devise,  or 
intestacy,  or  sale  under  the  authority  of  any  Act  of  the  Legislature 
of  Ontario,  relating  to  taxation  or  statute  labour.” 

The  lands  in  question  were  purchased  under  Part  I.  of  the 
Public  Lands  Act,  and  therefore  this  amendment  applies  to  the 
attempted  sale  by  Alfred  to  the  suppliant.  The  MJinister  has  not 
in  writing  consented  to  such  sale,  and  therefore  the  assignment 
from  Alfred  Fitzpatrick  does  not,  as  against  the  Crown,  give  to 
the  applicant  any  right  to  the  issue  to  him  of  letters  patent  in 
respect  of  the  said  south  half. 

For  this  reason  I think  that  so  much  of  the  suppliant’s  claim 
as  relates  to  the  south  half  of  lot  1 in  the  4th  concession  should  be 
dismissed. 

Another  defence  is  that  the  Public  Lands  Act,  E.S.O.  1914, 
eh.  28,  sec.  15,  gives  to  the  Minister  of  Lands  Forest  and  Mines 
sole  jurisdiction  to  determine  such  questions  as  the  claim  of  the 
suppliant  for  letters  patent  of  land.  That  section  reads  as  fol- 
lows 

u The  Minister  shall  have  authority  to  determine  ail  questions 
which  arise  as  to  the  rights  of  persons  claiming  to  be  entitled  to 
letters  patent  of  land  located  or  sold  under  the  provisions  of  this 
Act  and  his  decision  shall  be  final  and  conclusive.” 

It  is,  I think,  clear  that  the  Legislature,  in  giving  to  the  Minis- 
ter jurisdiction  to  determine  finally  all  questions  which  arise  as 
to  the  rights  of  persons  claiming  patents,  could  not  have  intended 
the  Court  also  to  have  jurisdiction — otherwise  there  would  be  two 
independent  tribunals,  each  entitled  to  determine  finally  such 
questions.  Should  they  reach  conflicting  decisions,  it  would  be 
impossible  for  each  decision  to  prevail.  I therefore  am  of  opinion 
that  this  Court  has  no  jurisdiction  to  determine  the  question  as  to 
the  suppliant’s  right  to  the  patents  claimed,  and  for  this  reason 
also  the  petition  was  rightly  dismissed. 

The  suppliant  not  being  entitled  to  either  of  the  patents 
claimed,  he  is  not  entitled  to  maintain  a claim  for  damages  for  the 
Crown's  refusal  to  issue  the  patents. 

For  these  reasons,  I think  the  appeal  should  be  dismissed  with 
costs. 

Since  the  writing  of  the  foregoing  my  brother  Middleton  has 
called  my  attention  to  the  case  of  Boulton  v.  Jeffrey  (1845),  1 E.  & 
A.  111.  In  that  case  there  were  two  claims  for  a patent  to  certain 
Crown  lands.  The  Crown  decided  in  favour  of  one  of  the  parties, 
and  a patent  issued  to  him,  whereupon  the  unsuccessful  party  filed 
a bill  against  the  other,  alleging  that  at  the  time  of  its  issue 
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he  was  not  in  equity  entitled  to  the  patent,  and  asking  that  the 
defendant  be  declared  a trustee  of  the  land  for  him.  Robinson, 
C.J.,  who  delivered  the  judgment  of  the  Court  dismissing  the 
appeal,  said: — 

“ It  is  difficult  indeed  to  conceive  a more  prolific  source  of 
litigation  than  would  be  opened  in  this  Province,  if  the  patentees 
of  the  Crown  were  exposed  to  be  attacked  upon  supposed  equities 
acquired  by  other  parties,  while  the  estate  was  vested  in  the  Crown, 
when  no  fraud,  misrepresentation,  or  concealment  is  imputed  to 
the  patentee,  and  when  the  Crown,  at  the  time  of  making  the  grant, 
has  exercised  its  discretion  on  a view  of  all  the  circumstances. 
Just  such  a patent  as  this  is,  lies  at  the  root  of  every  man’s  title 
. . . Now  if  it  really  could  be  held,  that  after  such  determination 
of  the  government,  and  after  the  letters  patent  had  been  issued  by 
their  order,  the  very  party  whose  claim  had  been  considered  and 
overruled  by  them,  could  defeat  the  whole  effect  of*  their  grant,  by 
obtaining  a decree  in  Chancery  declaring  that  the  patentee  for  the 
Crown  held  only  in  trust  for  him ; it  is  easy  to  foresee  the  infinite 
vexation  this  would  lead  to,  and  the  anxiety  which  must  follow. 
Still,  all  that  would  be  no  argument  against  this  bill,  if  upon 
principle  it  could  be  supported.” 

From  these  and  other  observations  of  the  Chief  Justice  in  the 
course  of  his  judgment  it  is  clear  that  in  his  view  the  Court  had 
no  jurisdiction  to  interfere  with  the  exercise  by  the  Crown  of  its 
discretion  in  the  disposition  of  Crown  lands,  and  further,  that 
even  if  it  had  such  jurisdiction  it  would  be  contrary  to  public 
policy  to  do  so. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 


Rex  v.  McNamara. 


Criminal  Law — Trial — Jury — Juror  on  Panel  Called  and  Sworn  in  Mis- 
take for  Another — Instructions  by  Accused  to  Solicitor  to  Challenge 
Juror  if  Called — Depriving  Accused  of  Right  of  Challenge — Preju- 
dice— Miscarriage  of  Justice — New  Trial — Criminal  Code , sec.  lOlJj 
(13  & lb  Geo.  V.  ch.  Jjl,  sec.  9). 

At  the  trial  of  the  defendant  upon  an  indictment  charging  indecent 
assault,  a juror,  qualified  and  entered  on  the  panel,  but  not  chosen 
by  lot  nor  called,  and  who,  if  called,  would  have  been  challenged  for 
the  defence,  acted,  presumably  innocently,  and  unknown  to  the  prose- 
cution or  defence,  as  and  in  the  place  of  another  juror  who  was  the 
one  chosen  by  lot  and  called  and  was  by  the  defendant  and  his  solici- 
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tor  believed  to  be  but  was  not  on  the  jury  which  tried  and  convicted 
the  appellant;  and  the  defendant  was  thus  deprived  of  his  right  of 
challenge:  — 

Held,  that  there  was  a miscarriage  of  justice,  within  the  meaning  of 
sec.  1014  of  the  Criminal  Code,  in  the  composition  of  the  jury,  and 
that  the  conviction  should  be  set  aside  and  a new  trial  had. 

Review  of  the  authorities. 

The  intention  and  actual  instruction,  founded  on  reasonable  grounds, 
to  challenge  the  juror  who  served,  and  the  fact  that  the  latter’s  pre- 
sence on  the  jury  might  well  have  had  an  effect  prejudicial  to  the 
defendant,  distinguished  this  case  from  Regina  v.  Mellor  (1858), 
7 Cox  C.  C.  454. 

Regina  v.  Feore  (1877),  3 Que.  L.  R.  219,  specially  referred  to. 

Motion  for  leave  to  appeal  and  appeal  by  the  defendant  from 
his  conviction,  upon  trial  before  Wright,  J.,  and  a jury,  at  Strat- 
ford, of  an  indecent  assault. 

June  14.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hasten,  Ferguson,  and  Smith,  JJ.A. 

W.  J.  Hanley , for  the  appellant,  contended  that  the  Judge  in 
his  charge  had  failed  to  place  the  accused’s  defence  properly  before 
the  jury.  He  also  pointed  out  that  one  man  who  was  a qualified 
juror  had  impersonated  another  qualified  juror  and  had  served  on 
the  jury.  This  impersonation  had  deprived  the  appellant  of  his 
right  of  challenging  the  juror  who  had  served  improperly  and  had 
so  affected  the  jurisdiction  of  the  Court  that  the  conviction  should 
be  set  aside.  Counsel  read  to  the  Court  affidavits  to  shew  that  the 
personating  juror  had,  before  the  trial,  made  statements  that  indi- 
cated prejudice  against  the  accused.  Reference  to  Rex  v.  Hancox 
(1913),  29  Times  L.R.  331;  Rex  v.  Wakefield,  [1918]  1 K.B.  216; 
Rex  v.  Bottomley  (1922),  127  L.T.R.  847;  Rex  v.  Dennis,  [1924] 
1 K.B.  867;  Crane  v.  Public  Prosecutor,  [1921]  2 A.C.  299;  Wells 
v.  Cooper  (1874),  30  L.T.R.  721;  Regina  v.  Mellor  (1858),  7 Cox 
C.C.  454;  Rex  v.  McCraw  (1906),  12  Can.  Crim  Cas.  253;  Tre- 
panier  v.  The  King  (1911),  19  Can.  Crim.  Cas.  290;  Rex  v.  Baugh 
(1917),  38  O.L.R.  559. 

Edward  Bayly,  K.C.,  for  the  Crown,  contended  that  the  trial 
Judge’s  charge  was  unobjectionable ; and  that  the  impersonation  of 
a juror  by  a person  qualified  to  serve  as  a juror  was  a mere  irregu- 
larity that  did  not  affect  the  jurisdiction  of  the  Court.  Reference 
to  Rex  v.  Boak,  [1925]  S.C.R.  525. 

June  29.  The  judgment  of  the  Court  was  read  by  Magee, 
,T.A. : — Russell  McNamara  asks  leave  to  appeal  and  appeals  against 
his  conviction  at  trial  on  the  23rd  September,  1925,  by  a jury,  at 
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App.  Div.  Stratford,  before  Wright,  J.,  on  an  indictment  charging  indecent 
1926.  assault  upon  a young  woman.  The  objections  he  raises  are  that 

the  conviction  was  against  the  weight  of  evidence;  that  the  jury 

v was  not  properly  instructed  by  the  learned  trial  Judge;  and  that 
McNamara,  there  was  illegality  in  the  selection  and  composition  of  the  jury. 
Magee,  J.A.  As  to  this  last  question  the  facts  appear  to  be  that  on  the  panel 
of  jurors  summoned  for  the  sittings  were  the  names  of  William 
Studer  and  William  Zurbrigg.  The  appellant  makes  affidavit  that 
on  the  day  preceding  his  trial  he  had  been  informed  by  one  Louch 
that  William  Zurbrigg,  a juror,  had  said  that  if  he  had  anything 
to  do  with  McNamara’s  case  he  would  put  him  where  he  belonged 
and  out  of  reach  for  a long  time,  and  that  Zurbrigg  had  such 
unreasonable  animosity  towards  the  appellant  and  preconceived 
idea  of  his  guilt  that  it  would  be  unsafe  to  have  him  sit  on  the 
jury,  and  in  consequence  the  appellant  had  instructed  his  solicitor, 
Mr.  Graham,  that  in  no  event  should  Zurbrigg  be  one  of  the 
jury  to  try  him.  Mr.  Graham  also  makes  affidavit  that  he  had 
instructions  to  challenge  Zurbrigg  among  others. 

The  jury  to  try  McNamara  was  called  and  sworn  on  the  after- 
noon of  the  22nd  September,  and  the  trial  proceeded  on  the  follow- 
ing day.  The  clerk  of  the  court  had  the  name  of  William  Studer 
entered  as  being  one  of  the  jury  and  had  not  the  name  of  William 
Zurbrigg.  Mr.  Graham,  who  did  not  act  as  counsel,  states  in  his 
affidavit  the  names  of  the  jurors  called  and  sworn,  as  taken  down 
by  him  at  the  time,  and  these  include  Studer  but  not  Zurbrigg. 
McNamara’s  affidavit  states  that  Studer’s  name  was  called  for  the 
jury  and  that  Zurbrigg’s  name  was  not  called.  He  and  his  solici- 
tor each  supposed  that  Studer  was  one  of  the  jurors  and  had  no 
objection  to  him.  After  the  trial  and  sentence,  McNamara  (in 
gaol)  learned  from  a fellow-prisoner  that  Zurbrigg  had  been  one 
of  the  jury  instead  of  Studer. 

On  the  other  hand,  Studer  makes  affidavit  that  his  name  was 
not  called  for  McNamara’s  trial,  and  Zurbrigg  swears  that  his 
name  was  called,  and  he  was  sworn,  and  his  name  was  again  called 
the  next  day  at  the  opening  of  the  trial  and  after  the  noon  adjourn- 
ment. 

No  reason  for  imputing  collusion  or  bad  faith  to  either  of  the 
two  jurors  appears,  but  Mr.  Graham’s  affidavit,  supporting  as  it 
does  the  entry  of  the  clerk,  prevents  doubts  that  the  error  must 
have  been  that  of  the  two  jurors  and  was  not  owing  to  a mis- 
placement of  jury-cards  by  a court  official.  The  names  might 
perhaps  in  sound  lend  themselves  to  confusion.  The  fact,  however, 
must  be  taken  to  be  that,  unknown  to  the  prosecution  or  defence,  a 
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juror,  qualified  and  entered  on  the  panel,  but  who  was  not  chosen  App.  Div. 
by  lot  nor  called,  and  who,  if  called,  would  have  been  challenged  i$2S. 

for  the  defence,  acted,  presumably  innocently,  as  and  in  the  place  

of  another  juror  who  was  the  one  chosen  by  lot  and  was  called  and  v> 

who  was  by  the  appellant  and  his  solicitor  believed  to  be  but  was  McNamara. 
not  on  the  jury  which  tried  and  convicted  the  appellant.  The  Magee,  J.A. 
accused  thus  was  deprived  of  his  right  of  challenge. 

Section  927  of  the  Criminal  Code  prescribes  the  mode  of  selec- 
tion of  the  jury  by  drawing  the  jury-cards  and  calling  out  the 
names  thereon  and  directing  that  each  juror  be  called  to  swear  in 
order  in  which  his  name  is  so  drawn.  By  sec.  929  the  twelve  men 
who  in  manner  aforesaid  are  ultimately  drawn  and  sworn  shall  be 
the  jury  to  try  the  issues,  but  by  subsec.  3 an  omission  to  follow 
ihe  direction  of  sec.  928  or  929  shall  not  affect  the  validity  of  the 
proceedings.  Section  932  gives  the  accused  the  right  of  peremptory 
challenge,  and  sec.  935  that  of  challenge  for  cause.  Section  1010 
provides  that  judgment  after  verdict  upon  an  indictment  shall  not 
be  stayed  or  reversed  for  any  misnomer  or  misdescription  of  any 
of  the  jurors  or  because  any  person  has  served  upon  the  jury  who 
was  not  returned  as  a juror  by  the  sheriff  or  other  officer;  and  by 
sec.  1011  no  omission  to  observe  the  directions  in  any  Act  as 
respects  the  disqualification,  selection,  balloting,  or  distribution  of 
jurors,  the  preparation  of  the  jurors*  book,  the  selection  of  jury 
lists,  the  drafting  of  panels  from  the  jury  lists,  or  the  striking 
of  special  juries,  shall  be  a ground  for  impeaching  any  verdict  or 
allowed  for  error  on  an  appeal. 

This  case  does  not  come  within  either  sec.  1010  or  1011,  but 
they  serve  to  shew  the  intention  of  Parliament  to  prevent  judicial 
proceedings  from  being  rendered  abortive  by  errors  such  as  men- 
tioned. 

Section  1014  (as  enacted  in  1923  by  13  & 14  Geo.  V.  ch.  41, 
sec.  9)  directs  that  an  appeal  shall  be  allowed  if  the  Court  is  of 
opinion  that  on  any  ground  there  was  a miscarriage  of  justice,  but 
may  be  dismissed  notwithstanding  if  the  Court  is  of  opinion  that 
no  substantial  wrong  or  miscarriage  of  justice  has  actually  occurred. 

The  former  sec.  1019  (repealed  in  1923),  while  providing  that 
no  conviction  shall  be  set  aside  or  new  trial  directed  although 
something  not  according  to  law  was  done  at  the  trial  unless  some 
substantial  wrong  or  miscarriage  was  thereby  occasioned,  had  the 
added  proviso  that  if  the  Court  of  Appeal  should  be  of  opinion  that 
any  challenge  for  the  defence  was  improperly  disallowed  a new 
trial  should  be  granted.  Apparently  it  was  considered  that  the 
present  sec.  1014,  already  quoted,  would  take  the  place  of  that 
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App.  Div.  sec.  1019,  but  the  importance  attached  to  the  right  of  challenge 
19-20  was  manifested. 

The  particular  question  involved  here  has  arisen  in  a few  cases 
v . and  has  occasioned  considerable  difference  of  judicial  opinion.  It 
McNamara.  [s  distinguished  from  those  in  cases  where  a wrong  name  has 

Magee,  J.A.  been  given  to  the  juror  intended,  or  where  an  unqualified  person 
has  acted  as  juror  instead  of  the  qualified  one,  or  where  a person 
qualified  but  whose  name  was  not  on  the  list  or  not  on  the  panel 
acted  as  juror.  Many  of  these  cases  were  dealt  with  in  Regina  v. 
Mellor,  7 Cox  C.C.  454,  where  the  facts  were  practically  the  same 
as  here.  There  was  a conviction  for  murder.  Joseph  Henry 
Thorne  and  William  Thornley  were  on  the  panel  of  jurors.  Next 
day  it  was  discovered  that  Thornley  had  by  mistake  answered  to 
the  name  of  Thorne  when  the  latter  was  called  for  the  jury,  and 
Thornley  had  been  sworn  as  Thome.  The  one  difference  from  this 
case  was  that  there  was  no  proof  of  intention  to  challenge  or  Teason 
for  challenge  or  suggestion  of  actual  prejudice  to  the  accused  be- 
yond the  fact  that  he  could  have  challenged  Thornley  had  his  name 
been  known.  A case  reserved  by  the  trial  Judge  came  before  four- 
teen Judges.  Six  of  them  considered  that  there  had  been  a mis- 
trial, six  were  of  a contrary  opinion,  and  the  other  two  merely  con- 
cluded that  if  there  had  been  a mistrial  it  could  not  be  dealt  with 
on  a reserved  case.  In  consequence,  the  conviction  was  affirmed,, 
but  some  of  the  six  Judges  who  favoured  that  conclusion  were  care- 
ful to  point  out  that  there  was  no  suggestion  of  actual  prejudice 
to  the  accused,  and  some  considered  that  even  if  there  was  a mis- 
trial it  could  not  be  dealt  with  in  that  proceeding.  Perusal  of  that 
case  would  lead  me  to  think  that  if  the  intention  and  instruction 
to  challenge  and  the  reason  for  it  had  been  shewn,  as  here,  a 
majority  of  the  court  would  have  considered  that  there  was  a mis- 
trial. We  are  not  here  troubled  with  the  question  of  jurisdiction 
on  a reserved  case. 

In  Regina  v.  Feore  (1877),  3 Que.  L.R.  219,  a juror  named 
Crane,  who  was  on  the  panel  of  jurors  for  the  sitting,  answered  by 
mistake  instead  of  one  named  Grant,  and  was  sworn  on  the  jury, 
and  the  conviction  was  set  aside  on  appeal,  the  majority  of  the 
Court  of  Queen’s  Bench  holding  that  there  was  a mistrial.  Both 
the  dissenting  Judges  pointed  to  the  absence  of  proof  of  prejudice 
to  the  accused  or  reason  for  challenging  Crane.  Except  in  the- 
latter  respect,  that  case  is  similar  to  the  present.  Had  proof  of 
prejudice  been  present,  it  is  not  an  unfair  assumption  that  there- 
would  not  have  been  dissent. 

Both  Regina  v.  Mellor  and  Regina  v.  Feore  were  discussed  at 


LIX.] 


ONTARIO  LAW  REPORTS. 


347 


length  in  Brisebois  v.  The  Queen  (1888),  15  Can.  S.C.R.  421,  App. Div. 
where  a juror’s  summons  intended  for  Joseph  Lamoureux  was  192g. 

served  on  Moise  Lamoureux,  who  attended  court  and  was  sworn  

on  the  jury  as  Joseph,  and  a majority  of  the  Supreme  Court  of  v 
Canada  refused  to  set  aside  the  conviction,  but  for  differing  rea-  McNamara. 
sons.  In  Rex  v.  McCraw,  12  Can.  Crim.  Cas.  253,  where  a juror’s  Magee,  J.A. 
son  attended  for  him  and  was  sworn  on  the  jury  after  being  chal- 
lenged for  cause,  the  Court  of  Queen’s  Bench  in  Quebec  by  a 
majority  quashed  the  conviction.  In  Rex  v.  Battista  (1912),  21 
Can.  Crim.  Cas.  1,  on  somewhat  similar  facts,  the  same  Court 
refused  to  interfere  with  the  verdict.  These  three  cases,  however, 
turned  chiefly  on  the  effect  of  sec.  1010,  already  mentioned,  which 
is  not  here  applicable. 

Counsel  referred  to  Rex  v.  Bottomley , 127  L.T.R.  847  (16  Or. 

App.  R.  184,  38  Times  L.R.  805),  where  a qualified  juror,  whose 
real  name  was  Symonds,  was  summoned  and  attended  and  was 
sworn  under  the  name  of  Cousins,  by  which  he  was  also  known, 
and  the  conviction  was  not  disturbed.  The  Court  said  (p.  850)  : 

“ It  was  not  suggested  that  the  appellant  would  but  for  this  mis- 
nomer have  challenged  and  successfully  challenged  this  juror.  If 
that  had  been  the  case  a different  question  would  have  arisen  on 
which  we  do  not  desire  to  express  any  opinion.” 

Having  in  view  the  decision  in  Regina  v.  Feore  and  the  fact 
that  there  is  added  in  this  case  the  intention  and  actual  instruction 
to  challenge  Zurbrigg,  founded  on  reasonable  grounds,  and  that 
the  latter’s  presence  on  the  jury,  in  place  of  Studer,  may  well  have 
had  an  effect  prejudicial  to  the  appellant,  and  bearing  in  mind  the 
insistence  by  the  majority  Judges  in  Regina  v.  Mellor  upon  the 
absence  of  suggestion  of  injustice  or  prejudice  to  the  accused,  this 
Court  cannot  but  come  to  the  conclusion  that  there  was  a miscar- 
riage of  justice,  within  the  meaning  of  sec.  1014,  in  the  composi- 
tion of  the  jury,  and  that  the  conviction  should  be  set  aside  and 
a new  trial  had. 

In  view  of  that,  it  is  unnecessary  and  inadvisable  to  deal  with 
the  other  grounds  of  appeal. 


Order  accordingly. 
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[IN  CHAMBERS.] 

Re  Turner  and  Canadian  Order  of  Foresters. 

Insurance  (Life) — Presumption  of  Death  of  Insured — Seven  Years'  Ab- 
sence— Ontario  Insurance  Act,  192.'/,  11/  Geo.  V.  ch.  50,  sec.  151/,  sub- 
sec. 2 — Summary  Application  for  Declaration — Status  of  Claimant 

— Jurisdiction. 

The  Court  has  no  power  to  exercise  the  summary  jurisdiction  given 
by  subsec.  2 of  sec.  154  of  the  Ontario  Insurance  Act,  1924,  except 
upon  the  application  of  the  insurer. 

Dicta  in  certain  cases  and  orders  made  in  other  cases  without  objection 
are  not  to  be  considered  as  binding  decisions  in  the  face  of  the  plain 
language  of  the  Act. 

Motion  by  Elizabeth  Turner  for  a declaration  of  presumption 
of  the  death  of  her  husband,  William  Turner. 

June  29.  The  application  was  heard  by  Orde,  J.A.,  in  Cham- 
bers. 

H.  W.  Cavell,  for  the  claimant. 

V.  A.  Sinclair,  K.C.,  for  the  Canadian  Order  of  Foresters, 
insurers. 

July  3.  Orde,  J.A. : — This  is  an  application  by  Elizabeth  Tur- 
ner under  subsec.  2 of  sec.  154  of  the  Ontario  Insurance  Act,  1924, 
14  Geo.  V.  ch.  50,  for  a declaration  that  her  husband,  William 
Turner,  whose  life  is  insured  by  the  Canadian  Order  of  Foresters, 
may  be  presumed  to  be  dead. 

The  insurers  raise  two  objections  to  the  motion:  1.  That  the 
Court  has  no  power  to  make  such  a declaration  upon  the  applica- 
tion of  the  claimant.  2.  That  the  evidence  adduced  by  the  claimant 
is  not  sufficient  to  support  the  alleged  presumption. 

Subsections  1 and  2 of  sec.  154  are  as  follows: — - 

“(1)  Where  the  insurer  does  not  admit  the  sufficiency  of  the 
proof  furnished  by  the  claimant  of  the  maturity  of  the  contract,  or 
of  the  age  of  the  person  whose  life  is  insured,  or  of  the  right  of  the 
claimant  to  receive  payment  of  the  insurance  money,  and  where 
there  is  no  other  question  in  issue,  except  a question  under  subsec- 
tion 2,  the  insurer  or  the  claimant  may,  before  or  after  action 
brought,  upon  at  least  ten  days’  notice,  apply  to  the  Court  for  a 
declaration  as  to  the  sufficiency  of  the  proof  furnished,  and  the 
Court  may  direct  what  further  evidence  of  the  age  of  the  person 
whose  life  is  insured  shall  be  furnished,  or,  in  special  circumstances, 
may  dispense  with  further  evidence  of  the  age  of  the  person  whose 
life  is  insured. 
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“ (2)  Where  the  claimant  alleges  that  the  person  whose  life  Orde,  J.A. 
is  insured  is  presumed  to  be  dead  by  reason  of  his  not  having  been  1926. 
heard  of  for  seven  years,  and  where  there  is  no  other  question  in 
issue  except  a question  under  subsection  1,  the  insurer  may,  before  J AND 
or  after  action  brought,  upon  at  least  ten  days*  notice,  apply  to  the  Canadian 
Court  for  a declaration  as  to  the  presumption  of  death.”  Foresters. 

Both  subsections  are  intended  to  provide  for  relief  by  way  of 
summary  application  to  the  Court  in  four  distinct  cases.  Under 
subsec.  1 if  the  question  involves  either  the  maturity  of  the  con- 
tract, or  the  age  of  the  person  whose  life  is  insured,  or  the  right  of 
the  claimant  to  the  insurance  money,  then  either  the  insurer  or  the 
claimant  may  apply  to  the  Court,  but  only  when  no  other  question 
is  in  issue  except  a question  under  subsec.  2. 

Subsection  2 applies  only  when  presumption  of  death  after 
seven  years  is  alleged,  and  in  such  cases  the  insurer  only  may  apply. 

The  ground  for  the  application  here  clearly  arises  under  subsec. 

2 and  not  under  subsec.  1,  and  I can  see  no  answer  whatever  to  the 
point  taken  by  the  insurers  that  the  Court  has  no  power  to 
make  the  declaration  except  when  the  insurer  submits  the  ques- 
tion to  the  Court.  The  fact  that  the  Act  expressly  provides  that 
in  any  of  the  three  cases  mentioned  in  subsec.  1 either  insurer  or 
claimant  may  apply,  and  that  in  subsec.  2 the  right  is  limited  to  the 
insurer  alone,  indicates  clearly  that  when  the  claimant  seeks  to 
recover  upon  the  alleged  presumption  of  death  by  reason  of  the 
person  whose  life  is  insured  not  being  heard  of  for  seven  years,  the 
insurer  may  be  relieved  from  the  costs  of  defending  an  action  by 
applying  summarily  to  the  Court.  The  subsection  was  not  intended 
to  give  claimants  a summary  substitute  for  the  ordinary  procedure 
by  action  to  establish  the  fact  or  presumption  of  death.  But  the 
insurer  who,  when  the  claim  is  made,  fails  to  apply  under  subsec. 

2 and  thereby  forces  the  claimant  to  an  action,  necessarily  incurs 
the  risk  of  costs  if  the  claimant  succeeds.  The  subsection  is 
intended  primarily  for  the  relief  of  the  insurers,  not  of  the 
claimant. 

Counsel  for  the  claimant  refers  me  to  an  order  made  by  Mas- 
ten,  J.A.,  on  the  6th  August,  1925,  in  Re  Mitchell  (not  reported). 

That  order  was  made  upon  the  application  of  the  claimant,  but  the 
insurance  company  did  not  appear,  so  no  objection  was  taken.  I 
am  told  that  upon  one  occasion  when  an  application  was  made  by 
the  claimant  the  point  was  raised  either  by  counsel  for  the  insurers 
or  by  the  Judge  who  heard  the  motion,  and  with  the  consent  of  the 
insurers  the  order  was  thereupon  made  as  upon  their  application. 

There  are  two  cases  (not  referred  to  upon  the  argument)  con- 
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taining  expressions  of  opinion  which,  were  they  not  merely  dicta , 
would  justify  the  claimant’s  motion.  In  Wright  v.  Ancient  Order 
of  United  Workmen  (1913),  5 O.W.N.  445,  Latchford,  J.  (the 
present  Chief  Justice  of  the  Second  Divisional  Court),  at  p.  446 
says,  “The  plaintiff  might  have  moved  under  2 Geo.  V.  ch.  33,  sec. 
165,  subsecs.  5 and  6,  for  a declaration.”  That  section  appears  in 
the  same  form  in  the  revision  of  1914  (R.S.O.  1914,  ch.  183,  sec. 
165),  and  subsecs.  5 and  6 are  substantially  embodied  in  subsecs. 
2 and  3 of  the  Act  of  1924.  And  in  Olsson  v.  Ancient  Order  of 
United  Workmen  (1916),  38  O.L.R.  268,  Middleton,  J.,  refused 
costs  to  the  successful  plaintiff  because  she  had  not  applied  sum- 
marily under  subsec.  5 of  sec.  165  of  R.S.O.  1914,  ch.  183.  In 
neither  of  the  two  cases  does  it  appear  that  the  question  now 
before  me  was  raised  or  argued,  and  I can  only  conclude  that  in 
each  case  my  two  learned  brothers  inadvertently  assumed  that  the 
right  to  apply  was  given  to  both  insurer  and  claimant  The  sub- 
section as  it  then  stood  clearly  gave  the  right  to  the  insurer  only. 

In  Re  Deans  (1925),  28  O.W.N.  13,  Lennox,  J.,  made  an  order 
under  subsec.  5 of  sec.  165  of  R.S.O.  1914,  ch.  183,  upon  the 
application  of  the  claimant,  but  the  insurers  were  not  represented 
and  presumably  were  not  objecting  to  the  claimant’s  status. 

I do  not  think  that  I should  be  justified  in  holding  that  any  of 
the  dicta  to  which  I have  referred  or  any  orders  that  may  have 
been  made  without  objection  are  to  be  considered  as  binding  deci- 
sions in  the  face  of  the  plain  language  of  the  Act.  In  my  judg- 
ment, the  Court  has  no  power  to  exercise  the  summary  jurisdiction 
given  by  subsec.  2 of  sec.  154  of  the  Ontario  Insurance  Act,  1924, 
except  upon  the  application  of  the  insurer. 

As  the  claimant  may  be  driven  to  an  action,  I prefer  not  to 
express  any  opinion  as  to  the  sufficiency  or  otherwise  of  the  evi- 
dence adduced  in  support  of  the  alleged  presumption  of  death. 

The  motion  will  be  dismissed  but  in  the  circumstances  without 
costs. 


[WRIGHT,  J.] 

Cummings  v.  Township  of  York. 

Municipal  Corporations — Tax  Sale — Validation  l)y  Township  of  York 
Act , 1925 — Effect  of  Statute — Action  against  Township  Corporation 
— Failure  of  Treasurer  to  Give  Notice  to  Owner  pursuant  to  sec. 
Ill  of  the  Assessment  Act — Liability  of  Corporation — Nonfeasance 
— Right  of  Action. 

Lands  of  the  plaintiff  in  the  township  of  York  having  been  sold  in  1923 
for  arrears  of  taxes,  and  all  sales  of  land  in  that  township  having 
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been  validated  and  confirmed  by  the  Township  of  York  Act,  1925, 
15  Geo.  Y.  ch.  121,  the  plaintiff  brought  this  action  against  the  town- 
ship corporation  to  recover  a sum  of  money  which  he  was  obliged  to 
pay  to  the  purchaser  at  the  tax  sale  for  a reconveyance  of  the  pro- 
perty to  himself,  alleging  the  failure  of  the  township  treasurer  to 
give  the  notice  required  by  sec.  171  of  the  Assessment  Act:  — 

Held,  that  while  the  Act  of  1925  validated  the  sale,  it  did  not  afford  a 
defence  to  an  action  against  the  municipality  for  an  actionable  wrong 
on  the  part  of  one  of  its  officers  in  connection  with  the  sale. 

But  held,  that  the  treasurer,  though  appointed  by  the  defendant  cor- 
poration, was  not,  in  discharging  or  omitting  to  discharge  a duty 
imposed  upon  him  by  the  Assessment  Act,  the  servant  or  agent  of 
the  corporation,  and  the  corporation  was  not  responsible  tor  his 
omission  to  give  the  required  notice. 

Canadian  Bank  of  Commerce  v.  Town  of  Toronto  Junction  (1902),  3 
O.L.R.  309,  followed. 

MeSorley  v.  City  of  St.  John  (1882),  6 Can.  S.C.R.  531,  and  Blois  v. 

City  of  Halifax  (1921),  ,56  D.L.R.  239,  distinguished. 

Sernble,  a municipal  corporation  is  liable  for  acts  of  nonfeasance  only 
where  the  statute  expressly  gives  a right  of  action. 

Municipality  of  Pictou  v.  Geldert,  [1893]  A.C.  524,  and  Saunders  v. 
Holborn  District  Board  of  Works,  [1895]  1 Q.B.  64,  68,  referred  to. 

Action  to  recover  from  the  Municipal  Corporation  of  the  Town- 
ship of  York  the  sum  of  $2,500,  in  the  circumstances  set  forth  in 
the  judgment. 

The  action  was  tried  before  'Weight,  J.,  without  a jury,  at  a 
Toronto  sittings. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiff. 

J.  H.  Spence,  K.C.,  for  the  defendant  corporation. 

July  5.  Weight,  J. : — By  an  agreement  in  writing  dated  the 
9th  August,  1919,  the  plaintiff  agreed  to  purchase  from  one  Max 
(lardstein  lot  number  11  on  the  west  side  of  Watson  avenue,  in  the 
township  of  Yofk,  in  the  county  of  York,  according  to  registered 
plan  1,001 ; and  in  pursuance  of  this  agreement  the  plaintiff  ob- 
tained a conveyance  from  the  said  Max  Gardstein  on  the  11th 
February,  1922.  At  the  time  of  the  agreement  for  sale,  the  taxes 
for  1919  had  not  been  levied,  and  it  was  agreed  between  the  plain- 
tiff and  his  vendor  that  these  taxes  should  be  adjusted  as  of  the 
date  of  purchase.  The  taxes  for  1919  were  not  paid,  and  in  July, 
1923,  the  lot  was  sold  for  such  arrears  of  taxes.  Subsequently  by 
deed  dated  the  5th  November,  1924,  the  said  lands  were  conveyed 
to  one  Purdy,  the  purchaser  at  the  tax  sale. 

By  ch.  121  of  15  Geo.  V.,  known  as  “ The  Township  of  York 
Act,  1925,”  all  sales  of  land  within  the  township  of  York  made 
prior  to  the  31st  day  of  December,  1923,  for  arrears  of  taxes,  were 
validated  and  confirmed,  so  that  it  was  not  open  to  the  plaintiff  to 
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have  the  sale  in  question  set  aside.  His  claim  in  this  action  is  based 
upon  the  failure  of  the  treasurer  of  the  township  of  York  to  give 
the  notice  required  by  snbsec.  2 of  sec.  171  of  the  Assessment  Act 
(amended  in  1916  by  6 Geo.  Y.  ch.  41,  sec.  7),  alleging  that  in 
consequence  of  such  failure  the  plaintiff  was  forced  to  pay  the 
purchaser  at  the  tax  sale  the  sum  of  $2,500  in  order  to  obtain 
a reconveyance  of  the  property  to  him;  in  other  words,  that  his 
loss  was  that  amount. 

The  evidence  establishes  that  the  treasurer  of  the  defendant 
corporation  had  notice  of  the  plaintiff’s  proper  address,  which  was 
Temiskaming,  Quebec,  and  that  a notice  under  sec.  171  of  the 
Assessment  Act  was  duly  prepared  and  addressed  to  the  plaintiff 
at  his  proper  address,  but,  through  inadvertence  on  the  part  of  a 
clerk  in  the  office  of  the  treasurer,  the  envelope  containing  the  said 
notice  was  addressed  to  the  plaintiff  at  Temiskaming,  Ontario. 
This  notice  was  never  received  by  the  plaintiff,  and  was  returned 
by  the  Post  Office  authorities  to  the  township  officials. 

The  statement  of  claim  alleges  several  grounds  of  attack,  but, 
at  the  trial,  evidence  and  argument  were  directed  solely  to  the 
default  on  the  part  of  the  township  officials  to  give  the  notice 
required  by  sec.  171  of  the  Assessment  Act.  The  evidence  estab- 
lishes that  the  plaintiff  was  obliged  to  pay  the  purchaser  at  the 
defendant’s  sale  the  sum  of  $2,500  to  recover  back  his  property, 
and  his  damages  may  be  fixed  at  that  amount. 

The  action  is  a novel  one,  and  no  analogous  or  parallel  case 
was  cited  to  me  by  either  counsel. 

Numerous  defences  were  set  up,  the  ones  chiefly  relied  on  being 
as  follows : — 

(1)  That  the  Act  of  1925  had  the  effect  of  validating  all  pro- 
ceedings in  connection  with  the  tax  sale  in  question,  and  that  the 
plaintiff  could  not  be  heard  to  complain  of  any  act  or  omission  on 
the  part  of  any  official  in  connection  with  the  tax  sale. 

A perusal  of  the  validating  statute  fails  to  convince  me  that  it 
has  any  such  effect.  I think  it  only  validates  the  sale  to  the  pur- 
chaser and  affords  a defence  to  an  attack  upon  the  sale,  but  it 
does  not,  in  my  opinion,  operate  as  a defence  by  the  municipality 
for  any  actionable  wrong  on  the  part  of  any  of  its  officials  in  con- 
nection with  the  sale. 

It  was  strenuously  argued  by  counsel  for  the  plaintiff  that  the 
Assessment  Act  distinctly  requires  the  treasurer  to  give  notice  to 
the  plaintiff  of  the  sale  and  of  his  right  to  redeem,  as  provided  by 
subsec.  2 of  sec.  171  of  the  Assessment  Act;  and,  as  the  plaintiff 
suffered  loss  by  reason  of  the  breach  of  such  statutory  provision,  he 
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was  entitled  to  recover  the  amount  of  his  loss  from  the  township 
corporation  for  the  default  of  its  officer. 

By  amendments  which  were  allowed  at  the  trial,  the  defendant 
corporation  was  allowed  to  plead  that  the  treasurer  in  selling  the 
said  lot  for  taxes  acted  solely  in  pursuance  of  the  statutory  duties 
imposed  upon  him  by  the  provisions  of  the  Assessment  Act,  and 
that  he  was  not  acting  as  an  agent  for  or  on  behalf  of  the  defendant 
corporation,  and  therefore  the  defendant  corporation  is  not  liable 
for  any  of  the  acts  of  the  said  treasurer  relating  to  the  said  tax 
sale. 

The  defendant  was  also  allowed  to  amend  its  defence  by  pleading 
that  the  plaintiff  by  receiving  from  the  defendant  the  balance  of 
the  moneys  arising  from  the  said  tax  sale,  namely  the  sum  of  $61.32, 
assented  to  the  said  tax  sale  and  the  validity  thereof,  and  is  estop- 
ped from  makng  any  further  or  other  claim  in  respect  thereto. 

I think  the  action  must  fail  upon  the  grounds  set  forth  in  the 
amendment  first  mentioned.  While  it  is  true  that  the  defendant 
corporation  appointed  the  treasurer,  yet,  so  far  as  the  duties  of  the 
latter  under  the  Assessment  Act  are  concerned,  the  same  are  defined 
by  the  statute  and  are  not  prescribed  by  the  defendant  corporation, 
so  that,  in  that  view,  the  treasurer  is  persona  designata  and  in  the 
performance  of  his  duty  is  acting  as  such  and  not  as  servant  or 
agent  of  the  municipality. 

The  decision  of  Mr.  Justice  Ferguson  in  Canadian  Bank  of 
Commerce  v.  Town  of  Toronto  Junction  (1902),  3 O.L.R.  309,  is 
clear  authority  for  such  proposition.  In  that  case  the  treasurer 
advertised  the  lands  for  sale  for  taxes,  and  an  action  was  brought 
against  the  municipal  corporation  to  recover  the  charges  for  adver- 
tising the  sale.  It  was  held  that  the  action  must  fail,  as  in  the 
circumstances  of  that  case  the  treasurer  was  acting  as  persona 
designata,  and  the  municipality  had  no  authority  to  interfere  with 
him  in  the  performance  of  the  duties  defined  by  statute.  The 
principle  of  that  decision  is  directly  applicable  to  the  facts  in  this 
case.  Here  the  treasurer  was  performing  a duty  defined  by  the 
statute,  and  was  in  that  sense  not  an  agent  of  the  municipality, 
so  that  the  municipality  could  not  be  bound  by  any  act  on  his  part 
either  in  performing  such  duty  or  in  failing  to  perform  it. 

The  limit  of  the  liability  of  a municipal  corporation  in  cases 
such  as  the  present  is  discussed  in  Dillon  on  Municipal  Corpora- 
tions, 5th  ed.,  at  pp.  2883  et  seq.,  2897,  para.  1655. 

I think  the  numerous  decisions  which  establish  that  a municipal 
corporation  is  not  responsible  for  the  acts  of  police  officers 
appointed  by  it  are  of  great  value  in  determining  this  case.  While 
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the  appointment  is  made  by  the  municipal  corporation,  the  duties 
of  police  are  statutory  or  are  defined  by  common  law,  and  not  by 
the  municipal  corporation,  so  that  in  performing  such  duties  the 
police  are  not  in  that  sense  servants  or  agents  of  the  corporation. 

It  is  also  doubtful  whether  a municipal  corporation  would  be 
liable  for  failure  to  observe  or  perform  a statutory  duty  where 
the  statute  creating  such  duty  does  not  either  directly  or  by 
inference  give  a remedy  to  the  person  aggrieved  through  its  non- 
performance. 

The  line  of  cases  of  which  Municipality  of  Pictou  v.  Geldert, 
[1893]  A.C.  524,  is  the  leading  one,  appears  to  establish  that  a 
municipal  corporation  is  only  liable  for  acts  of  nonfeasance  where 
the  statute  expressly  gives  a right  of  action.  The  dictum  of 
Mathew,  J.,  in  Saunders  v.  Holborn  District  Board  of  Works, 
[1895]  1 Q.B.  64,  at  p.  68,  is  particularly  in  point.  At  the  page 
cited  he  states  : — 

“ In  order  to  establish  that  a public  body  of  this  description  is 
liable  to  an  action  for  default  in  performing  a duty  imposed  by 
statute,  it  must  be  shewn  that  the  legislature  has  used  language 
indicating  an  intention  that  this  liability  shall  be  imposed,  and 
unless  such  an  intention  on  the  part  of  the  legislature  is  clearly  dis- 
closed no  action  will  lie.” 

Mr.  McCarthy  relied  strongly  on  the  decision  in  McSorley  v. 
City  of  St.  John  (1882),  6 Can.  S.C.R.  531,  and  Blois  v.  City  of 
Halifax  (1921),  56  D.L.R.  239,  but  I think  these  cases  are  clearly 
distinguishable  from  the  present  case.  The  first  one  was  decided 
under  the  provisions  of  a statute  of  New  Brunswick,  and  does  not, 
I think,  establish  any  general  principle  that  could  be  applied  to 
the  circumstances  of  this  case.  Blois  v.  City  of  Halifax  was  decided 
under  the  charter  of  the  City  of  Halifax  and  has  no  general  appli- 
cation. 

I do  not  consider  it  necessary  to  deal  with  the  amended  defence 
which  alleges  that  by  the  acceptance  of  the  surplus  moneys  from 
the  tax  sale  the  plaintiff  is  estopped  from  proceeding  with  this 
action,  and  I base  my  judgment  on  the  ground  that  the  defendant 
corporation  is  not  liable  for  the  failure  or  neglect  of  its  official  to 
perform  the  duties  prescribed  by  the  statute,  namely,  to  give  notice 
to  the  plaintiff. 

The  action  will  be  dismissed  but  without  costs. 
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[WRIGHT,  J.] 

Halls  v.  Mitchell. 

Libel  ancl  Slander — Imputation  of  Venereal  Disease — Whether  Words 
Actionable  per  se — Inference  that  Disease  Existed  at  Time  of 
Publication — Privilege — Communications  Made  to  Workmen's  Com- 
pensation Board  and  to  Persons  Concerned  with  Presenting  Evid- 
ence to  that  Board — Statements  Made  to  other  Persons — Absence1 
of  Duty  or  Common  Interest  — Qualified  Privilege  — Privileged 
Occasions — Malice — Statements  Made  in  Interest  of  Defendant's 
Employers — Agreement  to  Write  Apology — Failure  to  Do  so — Evi- 
dence— Damages. 

The  plaintiff,  an  employee  of  a railway  company,  sued  the  medical 

director  of  the  company  for  libel  and  slander.  The  plaintiff,  in 

October,  1924,  presented  to  the  Workmen’s  Compensation  Board  a 
claim  for  injury  to  his  eye,  alleged  to  have  been  sustained  in  May, 
1924,  while  in  the  service  of  the  company,  and  to  have  resulted  in 

iritis.  The  defendant  was  instructed  by  the  claims  agent  of  the  com- 

pany to  investigate  the  claim  of  the  plaintiff  and  prepare  evidence  to 
meet  it.  In  May,  1920,  the  plaintiff  had  consulted  the  defendant  in 
reference  to  some  ailment  from  which  he  was  then  suffering  and  had 
been  treated  by  the  defendant.  The  plaintiff  had  been  treated  by 
Dr.  C.,  an  eye  specialist,  for  the  injury  to  his  eye,  but  the  treatment 
had  terminated  before  October,  1924.  The  claim  was  rejected  by  the 
Board,  for  the  reason,  among  other  reasons,  that  the  iritis  might 
have  been  caused  by  gonorrhoea,  and  that  there  was  evidence  that 
the  plaintiff  had  admitted  to  the  defendant  that  he  had  had  gon- 
orrhoea infection  in  1918.  The  defamatory  statements  complained  of 
were  all  to  that  effect,  and  were  made  (1)  to  the  claims  agent, 
(2)  to  Dr.  H.,  in  charge  of  a hospital,  (3)  to  Dr.  M..  who  was  em- 
ployed to  give  an  independent  opinion  on  the  plaintiff’s  claim,  (4) 
to  the  members  and  to  the  secretary  of  the  Workmen’s  Compensation 
Board : — 

Held,  that  words  to  be  actionable  per  se  must,  so  far  as  they  impute 
that  the  person  mentioned  has  a contagious  or  infectious  disease, 
distinctly  impute  that  he  has  the  disease  at  the  time  of  publication 
of  the  words  complained  of;  and  the  words  spoken  to  Dr.  C.  .imputed 
that  the  plaintiff  was  at  the  time  they  were  uttered  still  suffering 
from  the  disease  or  its  effects. 

The  defendant  did  not  justify,  but  pleaded  privilege,  alleging  that  he 
was  acting  under  a sense  of  duty  when  he  made  the  statements,  and 
that  he  had  a common  interest  with  the  persons  to  whom  the  state- 
ments were  made:  — 

Held,  that  the  statements  made  to  the  claims  agent  and  to  the  mem- 
bers and  secretary  of  the  Board  were  absolutely  privileged,  the  Board 
being  in  its  nature  a judicial  body,  the  defendant  being  a witness 
for  the  company  before  the  Board,  the  claims  agent  being  charged 
with  the  presentation  of  the  company’s  case  before  the  Board,  and 
the  secretary  having  the  duty  of  collecting  information  for  the  Board 
and  of  examining  and  reviewing  the  evidence. 

Watson  v.  McEwan,  [1905]  A.C.  480,  followed. 

As  to  the  statements  made  to  the  three  doctors,  no  privilege  attached 
to  the  occasions  or  the  words  uttered — the  defendant  owed  no  duty 
to  any  of  the  three  and  had  no  common  interest  with  them. 

If  the  occasions  were  prime  facie  privileged,  the  defendant’s  honest 
belief  in  the  truth  of  his  statements  was  to  be  assumed;  yet  if 
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there  was  malice  on  his  part,  the  defence  of  privilege  was  removed 
or  defeated;  and  his  communications  were  made  maliciously,  in  the 
legal  sense,  inasmuch  as  they  were  not  made  from  a sense  of  duty, 
but  solely  to  advance  the  interests  of  his  employers — in  effect  his 
own  interests. 

Before  action,  the  defendant  agreed  to  write  a letter  of  apology,  but 
subsequently  declined  to  do  so:  — 

Held,  that  this  in  itself  was  some  evidence  of  malice 
As  the  charge  was  a serious  one  and  was  not  withdrawn,  although 
withdrawal  was  requested,  substantial  damages  were  awarded. 


An  action  for  libel  and  slander. 

The  action  was  tried  before  Wright,  J.,  without  a jury  (by 
consent)  at  a Toronto  sittings. 

R.  T.  Harding,  K.C.,  and  C.  B.  Clark,  for  the  plaintiff. 

D.  L.  McCarthy , K.C.,  for  the  defendant. 


July  6.  Wright,  J. ; — This  is  an  action  brought  by  the  plain- 
tiff, who  was  formerly  a draughtsman  in  the  employ  of  the  Can- 
adian National  Railways  at  Toronto,  for  damages  for  libel  and 
slander  against  the  defendant,  who  was  and  is  medical  director 
for  the  Canadian  National  Railways. 

The  plaintiff  made  a claim  to  the  Workmen’s  Compensation 
Board  in  October,  1924,  for  injuries  to  his  eye  which  produced  a 
condition  or  disease  known  as  iritis,  which  the  plaintiff  alleged 
was  caused  by  injury  received  in  May,  1924,  while  he  was  in  the 
employ  of  the  Canadian  National  Railways. 

The  claim  was  considered  by  the  Workmen’s  Compensation 
Board  on  the  27th  December,  1924,  and  rejected,  but  on  the  appli- 
cation of  the  plaintiff  the  matter  was  re-opened  and  a rehearing 
held  on  the  8th  January,  1925,  when  evidence  was  taken. 

On  the  25th  June,  1925,  the  Board  delivered  its  final  judgment 
or  decision,  rejecting  the  claim  of  the  present  plaintiff,  on  the 
ground  among  others  that  the  disease  (iritis)  from  which  the 
plaintiff  suffered  might  have  been  produced  or  caused  by  gon- 
orrhoea, and  that  there  was  evidence  that  the  plaintiff  had  ad- 
mitted to  the  defendant  that  he  had  g.c.  (meaning  gonorrhoea) 
infection  two  years  previous  to  June,  1920. 

The  plaintiff  had  been  a member  of  the  Canadian  Army,  and 
was  discharged  in  1918  owing  to  illness  and  physical  unfitness. 
By  the  terms  of  an  order  in  council  it  w&s  provided  that  in  case 
any  returned  soldier  should  make  a claim  to  the  Workmen’s  Com- 
pensation Board  against  his  employer  and  the  employer  should  be 
directed  to  make  compensation,  the  Dominion  Government,  through 
the  Department  of  Soldiers’  Civil  Re-establishment,  would  reim- 
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burse  the  employer  in  any  amount  that  the  latter  might  be  called 
upon  to  pay  to  the  injured  employee. 

After  the  claim  was  tiled,  the  defendant  was  instructed  by 
D.  F.  McCraw,  assistant  chief  claims  agent  of  the  Canadian 
National  Railways  at  Toronto,  to  take  charge  of  the  medical  aspect 
of  the  case  and  to  make  the  necessary  investigations  and  prepare 
the  evidence  from  a medical  standpoint. 

The  plaintiff  in  this  action  had  consulted  Dr.  Angus  Campbell, 
an  eye  specialist,  in  reference  to  his  injuries,  and  Dr.  Campbell 
had  treated  the  plaintiff  for  some  time,  but  such  treatment  had 
terminated  before  October,  1924. 

It  might  be  here  mentioned  that  some  time  in  May,  1920,  the 
plaintiff  had  consulted  the  defendant  in  reference  to  some  ailment 
from  which,  he  was  then  suffering,  and  had  visited  the  defendant 
at  his  office  several  times  and  had  received  treatments  for  his  ail- 
ment. 

The  first  charge  against  the  defendant  is  that  on  the  24th 
October,  in  a letter  to  D.  F.  McCraw,  he  used  the  following  words 
in  reference  to  the  plaintiff : “ and  the  fact  that  Halls  admitted 
having  a G.C.  infection  two  years  before  I saw  him.”  Whenever 
the  expression  “ G.C.”  is  used,  it  admittedly  has  reference  to  the 
venereal  disease  known  as  gonorrhoea. 

The  next  charge  is  that  in  a letter  written  by  the  defendant  to 
Dr.  S.  R.  D.  Hewitt,  medical  director  of  the  Department  of 
Soldiers’  Civil  Re-establishment,  Christie  Street  Hospital,  he  used 
the  words  “ he  ” (meanng  the  plaintiff)  “ also  stated  he  had  a 
G.C.  infection  about  1918.” 

It  is  further  alleged  in  the  statement  of  claim  that  on  or  about 
the  1st  November,  1924,  the  defendant  libelled  the  plaintiff  in  a 
letter  written  by  him  to  Dr.  J.  McCallum,  of  Toronto,  stating  in 
effect  that  the  plaintiff  had  stated  or  admitted  to  the  defendant 
that  he  had  been  affected  by  venereal  disease. 

Another  charge  is  made  that  during  the  months  of  November 
and  December,  1924,  and  January  and  February,  1925,  the 
defendant  published  certain  slanderous  statements  concerning  the 
plaintiff  to  one  N.  B.  Wormith,  secretary  of  the  Workmen's  Com- 
pensation Board  for  the  Province  of  Ontario,  and  to  the  members 
of  the  said  Board,  to  the  effect  already  mentioned,  namely,  that 
the  plaintiff  admitted  to  the  defendant  that  he  had  suffered  from 
a venereal  disease,  and  the  defendant  added  that  he  had  treated  the 
plaintiff  for  such  disease. 

It  is  further  charged  that  about  the  25th  October,  1924,  the 
defendant  slandered  the  plaintiff  by  using  the  following  words  to 
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Dr.  Campbell  in  the  latter’s  office : “ Halls  had  venereal  disease 
some  time  ago  when  I treated  him;  he  admitted  to  me  he  had 
had  venereal  disease.  I treated  him  for  V.D.G.,  and  his  military 
medical  sheet  shews  he  was  affected  with  venereal  disease  while  in 
the  army.” 

It  is  further  charged  that  the  defendant  repeated  words  to  the 
same  effect  to  Dr.  S.  R.  D.  Hewitt  at  the  latter’s  office  in  Christie 
Street  Hospital,  and  Dr.  J.  McCallum  at  Toronto;  and  also  that 
he  repeated  orally  to  D.  F.  McCraw  and  N.  B.  Wormith  words 
similar  in  purport  or  effect  to  those  contained  in  the  letters  ad- 
dressed to  the  said  parties.  Under  these  circumstances  the  plain- 
tiff claims  damages  for  the  statements  so  published. 

The  evidence  establishes  that  letters  contaning  the  statements 
complained  of,  or  statements  substantially  to  the  same  effect,  were 
written  and  published  by  the  defendant,  and  also  that  he  made 
the  statements  complained  of  to  Dr.  Angus  Campbell,  so  that  the 
finding  must  be  that  the  defendant  did  publish  these  statements 
of  and  concerning  the  plaintiff,  in  effect  allegng  that  the  plaintiff 
had  suffered  from  a venereal  disease  known  as  gonorrhoea. 

As  admitted  by  counsel  for  the  plaintiff,  it  was  not  proved  that 
the  defendant  read  or  shewed  exhibit  3 to  either  Dr.  Angus  Camp- 
bell or  Dr.  McCallum,  so  that  the  charge  of  publication  of  the 
defamatory  statements  contained  in  exhibit  3 to  the  former  fails, 
and  the  claim  of  slander  need  only  be  considered. 

Although  the  point  was  not  raised  by  counsel  at  the  trial,  yet 
a very  interesting  and  important  question  arises  as  to  whether  the 
words  spoken  by  the  defendant  to  Dr.  Angus  Campbell  are  action- 
able per  se.  Words  to  be  actionable  per  se  must,  so  far  as  they 
impute  that  the  person  mentioned  has  a contagious  or  infectious 
disease,  distinctly  impute  that  the  person  referred  to  (the  plaintiff) 
has  the  disease  at  the  time  of  publication  of  the  words  complained 
of;  an  assertion  that  he  has  had  such  a disease  would  not  cause 
him  to  be  shunned.  See  Odgers  on  Libel  and  Slander,  5th  ed., 
p.  51;  Gatley  on  Libel  and  Slander,  p,  53;  Halsbury’s  Laws  of 
England,  vol.  18,  p.  608. 

The  question  then  arises:  do  the  words  spoken  by  the  de- 
fendant to  Dr.  Campbell  impute  that  the  plaintiff  was  then  still 
suffering  from  the  disease  mentioned,  viz.,  gonorrhoea?  Admit- 
tedly the  plaintiff  was  then  suffering  from  iritis,  one  of  the  probable 
results  of  gonorrhoea,  and  Dr.  Campbell  states  that  in  the  course 
of  the  conversation  the  defendant  suggested,  by  way  of  question  or 
otherwise,  that  the  iritis  was  the  result  of  gonorrhoea  or  caused  by 
it.  1 think  the  fair  conclusion  is  that  the  words  used  by  the 
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defendant  imputed  that  the  plaintiff  was  then  suffering  from  the 
disease  (gonorrhoea)  or  its  effects.  There  was  no  suggestion  by 
the  defendant  that  the  disease  had  been  cured  or  eliminated. 
Surely  the  reasonable  inference  is  that,  if  the  result  of  the  primary 
disease  is  still  existent,  the  disease  itself  remains,  though  in  a 
changed  form  or  manifestation. 

These  considerations  do  not  apply  to  the  allegations  in  the 
letters,  as  these  were  clearly  libellous,  and  the  contrary  view  was 
not  even  suggested  by  the  defendant’s  counsel. 

The  defendant  did  not  plead  justification,  but  relied  on  the 
plea  of  privilege,  and  it  will  therefore  be  necessary  to  examine  the 
evidence  so  far  as  it  bears  on  the  question  of  privilege. 

As  already  stated,  the  plaintiff,  in  1920,  consulted  the  defend- 
ant as  to  certain  ailments.  The  first  consultation  appears  to  have 
been  on  the  31st  May,  1920.  The  parties  differ  as  to  what  took 
place  on  that  occasion,  more  particularly  in  respect  to  the  state- 
ments made  by  the  plaintiff  to  the  defendant.  The  defendant 
states  that  upon  that  occasion  the  plaintiff  made  a statement  to  him 
that  he  had  the  G-.C.  infection  two  years  before,  and  that  he  then 
made  the  entry  on  a card  which  was  produced  at  the  trial  as 
exhibit  3.  The  plaintiff’s  evidence  .is  that  he  made  no  such  state- 
ment. He  also  says  that  the  defendant  made  a memorandum  on 
an  ordinary  desk  pad,  entirely  different  from  the  card,  exhibit  3. 
There  is  thus  a sharp  conflict  in  the  evidence  as  to  what  took  place 
on  that  occasion. 

I prefer  the  evidence  of  the  plaintiff  as  to  what  took  place : I 
think  he  is  correct  in  stating  that  the  memorandum  was  made  on 
an  ordinary  desk  pad  and  not  on  the  card,  exhibit  3.  If  I am  per- 
mitted to  express  an  opinion,  I think  that  the  various  entries  on 
exhibit  3 were  written  at  the  same  time  and  with  the  same  ink, 
and  as  the  entries  relate  to  several  different  dates,  this  would  be 
inconsistent  with  the  defendant’s  evidence.  The  defendant’s  evid- 
ence as  to  when  this  card  was  written  is  confusing,  uncertain,  and 
unsatisfactory.  I cannot  understand  why  the  plaintiff  would  say 
that  he  had  G-.C.  infection,  when  his  medical  record  in  the  army 
shews  nothing  of  that  kind.  It  is  not  at  all  likely  that  he  would 
use  such  an  expression  concerning  himself.  I think  the  defendant 
misunderstood  what  the  plaintiff  said  at  the  time,  namely,  that 
he  had  Y.D.H.  or  valvular  disease  of  the  heart,  and  when  he  came 
to  make  the  entries  later  on  he  repeated  his  error  in  the  memoranda. 
It  is  a remarkable  coincidence  that  the  same  mistake  was  made  in 
connection  with  the  medical  record  of  the  plaintiff  kept  by  the 
army  medical  officers. 
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At  the  request  of  the  defendant,  a copy  of  the  medical  history 
of  the  plaintiff  while  in  the  army  was  procured  from  military  head- 
quarters at  Ottawa,  and  this  copy  contained  a statement  to  the 
effect  that  the  plaintiff  had  Y.A.D.,  Y.D.G.,  while  in  the  army. 
It  was  subsequently  discovered  that  this  was  an  error  and  that  it 
should  have  read  Y.D.H.  instead  of  Y.D.G.,  and  it  is  possible 
that  the  defenlant’s  false  impression  as  to  the  plaintiff’s  trouble 
was  derived  from  this  source. 

For  the  defendant  it  is  contended  that  the  statements  were 
privileged,  for  the  following  reasons : — 

( 1 ) That  the  defendant  was  acting  under  a sense  of  duty  when 
he  made  the  statements  complained  of. 

(2)  That  he  had  a common  interest  with  the  parties  to  whom 
the  statements  were  made  which  created  a privilege  on  his  part. 

It  is  also  claimed  that  the  statements  made  by  the  defendant 
to  the  Workmen’s  Compensation  Board  through  the  secretary,  Mr. 
Wormith,  and  to  D.  F.  McCraw,  the  claims  agent  for  the  Canadian 
National  Railways,  are  absolutely  privileged. 

As  far  as  the  statements  made  to  the  Workmen’s  Compensation 
Board  are  concerned,  I think  they  are  clearly  privileged.  The 
Workmen’s  Compensation  Board  is  in  its  nature  a judicial  body, 
and  the  statements  of  any  person  made  to  such  a body  enjoy  the 
same  privilege  as  if  made  in  Court.  This  is  practically  conceded 
by  the  plaintiff’s  counsel,  and  therefore  it  is  not  necessary  to  cite 
any  authority.  I also  think  a like  privilege  attaches  to  the  letters 
written  and  the  statements  made  to  D.  F.  McCraw.  He  was  the 
claims  agent  for  the  Canadian  National  Railways,  and  had  charge 
of  that  company’s  case  before  the  Workmen’s  Compensation  Board 
and  occupied  practically  the  same  position  as  a solicitor,  particu- 
larly in  view  of  the  fact  that  solicitors  do  not  appear  before  the 
Workmen’s  Compensation  Board  on  behalf  of  their  clients.  It  may 
be  fairly  stated  that  Mr.  McCraw  acted  for  the  Canadian  National 
Railways,  and,  as  the  defendant  was  a witness  for  that  company, 
the  privilege  that  attaches  to  communications  made  by  a witness 
to  a solicitor  for  any  of  the  parties  attaches  to  the  communications 
made  to  Mr.  McCraw.  I think  this  is  a fair  result  of  the  decision 
in  Watson  v.  McEwan,  [1905]  A.C.  480. 

As  to  the  statements  made  to  Mr.  Wormith,  I think  these  stand 
in  practically  the  same  position.  Mr.  Wormith  is  one  of  the 
officials  of  the  Board,  and  it  is  his  duty  to  collect  information  for 
the  Board  and  to  examine  and  review  the  evidence  either  written 
or  oral,  so  that  any  statement  made  to  him  is  practically  made  to 
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the  Board  and  would  therefore  be  privileged.  There  was  absolute 
privilege  in  connection  with  these  publications. 

It  is  contended  by  the  defendant  that  the  statements  made  to 
the  other  parties,  though  not  absolutely  privileged,  are  protected 
under  the  plea  of  qualified  privilege. 

Dealing  first  with  the  statements  or  communications  made  by 
the  defendant  to  Dr.  Angus  Campbell,  it  is  to  be  noted  that  Dr. 
Campbell  was  a witness  on  behalf  of  the  plaintiff  before  the  Work- 
mens Compensation  Board,  whereas  the  defendant  was  a witness 
on  behalf  of  the  Canadian  National  Railways.  I am  at  a loss  to 
understand  or  to  conceive  of  any  duty  on  the  part  of  the  defendant 
to  make  any  communications  whatever  to  Dr.  Campbell.  Dr. 
Campbell  had  ceased  to  treat  the  plaintiff,  and  therefore  it  could 
not  be  for  the  purpose  of  assisting  him  to  a better  understanding 
of  his  patient’s  trouble ; the  only  possible  object  wrnuld  be  to  cause 
the  doctor  to  distrust  his  own  patient’s  statements  and  to  weaken 
his  evidence  in  support  of  his  patient’s  claim.  Surely  that  was 
not  either  a legal,  social,  or  moral  duty  on  the  part  of  the  defend- 
ant, and  these  are  the  only  duties  recognised  by  the  law  in  refer- 
ence to  what  constitutes  a privileged  occasion.  See  Gatley  on 
Libel  and  Slander,  pp.  193  et  seq.  I think  there  was  no  privilege 
attached  to  either  the  occasion  of  the  communication  with  Dr. 
Campbell  or  to  the  words  uttered  on  such  occasion,  so  that  in 
respect  of  this  interview  the  defence  of  privilege  fails  so  far  as 
founded  on  a claim  of  duty. 

Dealing  with  this  occasion  and  the  words  then  spoken  on  an- 
other ground,  namely,  that  the  defendant  had  an  interest  in  the 
subject-matter  of  the  communication,  and  that  Dr.  Campbell  had  a 
corresponding  interest  in  connection  with  the  matter,  I cannot  see 
how  the  plea  of  privilege  can  avail  the  defendant  on  that  ground. 
His  interest  and  that  of  Dr.  Campbell,  instead  of  being  a common 
interest,  were  adverse  or  to  some  extent  at  least  conflicting.  If 
the  defendant  knew  that  Dr.  Campbell  was  treating  the  plaintiff 
for  iritis  and  knew  of  something  in  the  patient’s  history  which 
might  assist  the  doctor  in  a proper  diagnosis  of  the  trouble  or  to  a 
more  appropriate  treatment,  the  ethics  of  the  medical  profession 
might  require  him  to  volunteer  such  information  as  he  possessed, 
but  here  Dr.  Campbell’s  treatment  had  ceased,  and  he  was  at  that 
time  a witness  for  the  plaintiff,  and  he  was  not  concerned  in  any- 
thing that  the  defendant  might  state.  I think,  therefore,  that 
there  was  no  such  legitimate  common  interest  between  Dr.  Camp- 
bell and  the  defendant  as  would  justify  the  latter  in  making 
the  statements  complained  of. 
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In  respect  to  the  statements  made  to  Dr.  Hewitt,  I think  the 
like  considerations  as  in  the  case  of  the  statements  made  to  Dr. 
Campbell  should  govern.  There  was  no  duty,  legal,  moral,  or 
social,  on  the  part  of  the  defendant,  to  make  these  statements  to 
Dr.  Hewitt;  they  were  volunteered  by  him  without  any  apparent 
object;  and  there  was  no  such  common  or  other  interest  between 
these  two  parties  as  justified  or  required  the  defendant  to  publish 
the  statements  complained  of.  I am,  therefore,  of  opinion  that 
the  plea  of  qualified  privilege  is  not  available  to  the  defendant  so 
far  as  regards  the  communications  made  to  Dr.  Hewitt. 

There  remain  to  be  considered  the  statements  contained  in  the 
letter  to  Dr.  J.  McCallum.  Dr.  McCallum  was  retained  or  em- 
ployed to  give  an  independent  opinion  on  the  plaintiffs  claim. 
The  defendant,  for  some  reason  which  is  not  apparent,  wrote  the 
letter  complained  of  to  Dr.  McCallum,  making  the  statement  that 
the  plaintiff  had  admitted  having  venereal  disease,  and  the  whole 
tone  of  the  letter  indicated  that  it  was  made  with  the  express 
intention  of  prejudicing  the  plaintiff  in  the  eyes  of  Dr.  McCallum 
and  was  not  and  could  not # be  said  to  be  a reasonable  presentation 
of  the  facts. 

It  was  an  entirely  unnecessary  and  uncalled  for  communication 
on  the  part  of  the  defendant.  Dr.  McCallum  should,  I think,  have 
been  allowed  to  make  an  examination  of  the  plaintiff  and  to  have 
formed  his  own  opinion  without  any  secret  communications  from 
either  party.  It  is  contrary  to  one’s  idea  of  what  is  fair  and  just 
on  such  an  occasion.  There  was  no  duty  or  interest  on  the  part 
of  the  defendant  that  called  for  any  such  letter. 

I have  now  dealt  with  the  question  of  whether  the  occasions 
were  privileged.  But  there  is  another  matter  that  calls  for  con- 
sideration. If  the  occasions  were  prima  facie  privileged,  the  law 
is  that  the  defendant’s  honest  belief  in  the  truth  of  the  statements 
is  to  be  assumed.  See  Gatley,  p.  195,  and  cases  there  cited.  Yet, 
if  there  is  any  malice  on  the  part  of  the  defendant,  the  defence  of 
privilege  is  removed  or  defeated.  While  I find  nothing  in  the 
evidence  to  shew  that  there  was  any  actual  ill-will  or  malice  in  the 
mind  of  the  defendant  as  against  the  plaintiff,  yet  I think  there 
was  malice  as  recognised  in  law.  The  defendant  appears  to  have 
been  under  the  impression  that  it  was  his  duty  to  do  everything 
possible  to  defeat  the  plaintiff’s  claim  and  to  maintain  his  own 
opinion  that  the  iritis  was  not  caused  by  the  injury  as  alleged  by 
the  plaintiff.  In  order  to  establish  hiis  contention  he  communicated 
to  other  persons  information  which  he  claimed  to  have  acquired  as 
the  private  physician  of  the  plaintiff  some  three  or  four  years 
previous. 
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I do  not  know  whether  the  code  of  ethics  of  the  medical  pro- 
fession would  recognise  such  conduct  as  proper,  but  it  certainly 
does  appear  extraordinary  that  a physician  to  whom  a patient 
discloses  his  physical  ailments  should  afterwards  use  the  infor- 
mation so  acquired  to  the  injury  of  the  patient,  merely  because  Mitchell. 
the  interests  of  his  present  employers  so  require. 

Malice  sufficient  to  remove  privilege  has  been  defined  as  “ any 
indirect  motive,  other  than  a sense  of  duty per  Lord  Campbell  in 
Dickson  v.  Earl  of  Wilton  (1859),  1 F.  & F.  419,  at  p.  427. 

Malice  means  making  use  of  the  occasion  for  some  indirect 
purpose:  per  Lord  Herschell  in  Browne  v.  Dunn  (1893),  6 R.  67, 
at  p.  72. 

See  cases  collected  in  Gatley  at  p.  621  et  seq. 

Applying  these  principles  to  the  present  case,  I am  of  opinion 
that  the  communications  or  publications  by  the  defendant  were 
made  maliciously  in  the  sense  that  they  were  not  made  from  a 
sense  of  duty  but  were  made  solely  to  advance  the  interests  of  his 
employers,  in  effect  his  own  self-interests. 

Malice  may  be  inferred  from  conduct  subsequent  to  the  publi- 
cation as  well  as  from  the  circumstances  surrounding  the  publica- 
tion. 

Here  the  defamatory  words  were  written  and  spoken  behind  the 
plaintiff’s  back,  and  although  the  defendant  made  an  examination 
of  the  plaintiff  in  October,  1924,  he  made  no  reference  or  sugges- 
tion to  the  plaintiff  of  his  alleged  admission  in  1920. 

Before  action  was  brought,  the  defendant  was  asked  to  write  a 
letter  of  explanation  or  apology,  which  he  agreed  to  do,  and  even 
outlined  the  contents  of  the  proposed  letter  to  the  plaintiff,  who 
expressed  satisfaction  with  the  same.  The  letter  was  to  be  sent 
to  the  plaintiff  the  following  day,  but  the  defendant  declined  to 
write  it.  This  in  itself  is  some  evidence  of  malice.  See  Simpson 
v.  Robinson  (1848),  12  Q.B.  511,  76  R.R.  327. 

The  result  of  my  findings  in  this  respect  is  that,  even  if  the 
occasions  were  privileged,  the  privilege  was  defeated  by  malice. 

No  special  damages  were  proved;  but,  as  the  charge  was  a 
serious  one  and  as  no  withdrawal  was  made  or  apology  given, 
although  requested,  substantial  damages  ought  to  be  awarded. 

These  I fix  at  $700,  and  award  judgment  for  this  amount  with 
costs.  These  damages  I apportion  as  follows : for  the  libels,  $500  ; 
for  the  slanders,  $200. 
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[ROSE,  J.] 

Workmen's  Compensation  Board  and  Clover  v.  Rutherford. 

Damages — Employee  Killed  by  Motor  Vehicle — Dependants  ( Widow  and 
Infant  Child ) Entitled  to  Compensation  under  Workmen's  Compen- 
sation Act,  Jf  Geo.  V.  ch.  25 — Election  of  Widow  to  Claim  Compen- 
sation— Whether  Sufficient  as  Regards  Infant  Dependant — Sec.  9 of 
Act  — Allowance  of  Claim — Document  Subrogating  Workmen's 
Compensation  Board  to  Rights  of  Widow — Action  by  Board  in  its 
own  Na?ne  against  Owner  of  Vehicle — Interlocutory  Judgment — 
Subsequent  Addition  of  Widow  as  Co-plaintiff  in  her  own  Behalf 
and  as  Next  Friend  of  Infant — Assessment  of  Damages — Gift  to 
Widow  and  Infant  by  Father  of  Owner  of  Vehicle — Whether  to  be 
Considered. 

G.,  an  employee  of  a company,  was  killed  by  a motor  car  owned  and 
driven  by  the  defendant.  The  circumstances  of  his  death  were  such 
as  to  entitle  his  dependants,  his  widow  and  an  infant  child,  to  com- 
pensation out  of  the  accident  fund  provided  for  by  the  Workmen’s 
Compensation  Act.  The  widow  elected  to  claim  compensation  under 
the  Act;  and,  the  claim  having  been  allowed,  the  Board  took  from 
her  a document  which  professed  to  subrogate  the  Board  to  her 
right  or  claim  against  the  defendant.  The  Board  then  began  this 
action  in  its  own  name,  relying  upon  the  document  and  sec.  9 of  the 
Act.  The  defendant  not  appearing,  judgment  was  signed  against  him 
for  damages  to  be  assessed.  Before  the  action  came  on  for  the 
assessment  of  damages,  an  order  was  made  adding  the  widow  as  a 
plaintiff  suing  on  her  own  behalf  and  as  next  friend  of  the  infant. 
After  the  widow’s  election,  the  defendant’s  father  made  a gift  to 
trustees  for  the  benefit  of  the  widow  and  infant:- — 

Held,  by  the  Judge  before  whom  the  case  came  for  assessment  of  the 
damages,  that  it  was  not  the  death  of  G.,  but  the  goodwill  of  the 
defendant’s  father,  that  was  the  cause  of  the  benefit  to  the  widow 
and  child;  and  that  benefit  was  not  to  be  taken  into  consideration  in 
assessing  the  damages. 

The  difference  between  this  case  and  cases  where  accident  insurance 
has  been  taken  into  consideration  in  assessing  damages  under  Lord 
Campbell’s  Act,  pointed  out. 

Held,  also,  that,  as  originally  constituted,  the  action  was  not  the  action 
provided  for  by  sec.  9 of  the  Workmen’s  Compensation  Act,  but  the 
order  made  overcame  the  difficulty. 

Held,  also,  that  the  widow’s  election  was  sufficient  to  enable  the  Board 
to  maintain  the  action. 

Cooper  v.  Canadian  Northern  Ontario  R'aihoay  Co.  (1924),  55  O.L.R. 
256,  followed. 

Questions  of  law  arising  in  an  action,  after  interlocutory  judg- 
ment, upon  the  action  coming  on  for  assessment  of  damages. 

The  questions  were  argued  before  Rose,  J.,  after  he  had 
assessed  the  damages. 

E.  C.  Catianach,  K.C.,  for  the  plaintiffs  and  the  Official  Guar 
dian. 

B.  N.  Davis,  K.C.,  for  the  defendant. 
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July  9.  Rose,  J. : — Hugh  C.  R.  Glover  was  killed  by  a motor 
car  owned  and  driven  by  the  defendant.  He  left  him  surviving  his 
widow,  the  plaintiff  Gladys  M.  Glover,  and  an  infant  child,  Jessie. 
Mr.  Glover  was  an  employee  of  a dairy  company,  and  the  circum- 
stances of  his  death  were  such  as  to  entitle  his  dependants  to 
compensation  out  of  the  accident  fund  provided  for  by  the  Work- 
men’s Compensation  Act,  1914,  4 Geo.  Y.  ch.  25.  Mrs.  Glover 
elected  to  claim  compensation  under  the  Act,  and,  the  claim  having 
been  allowed,  the  Board  took  from  her  a document  which  professed 
to  subrogate  the  Board  to  her  right  or  claim  against  the  defendant. 
The  Board  then  began  this  action  in  their  own  name,  relying  upon 
the  instrument  of  subrogation  and  sec.  9*  of  the  Act.  The  defend- 
ant failed  to  appear,  and  judgment  was  signed  against  him  for 
damages  to  be  assessed. 

Before  the  case  came  on  for  the  assessment  of  the  damages,  an 
order  was  made,  ex  parte , adding  Mrs.  Glover  as  a plaintiff  suing 
on  behalf  of  herself  and  as  next  friend  of  the  infant.  When  the 
case  came  on  before  me  without  a jury  at  the  Chatham  assizes,  Mr. 
McNevin,  who  was  counsel  for  the  defendant,  was  told  for  the  first 
time  that  a plaintiff  had  been  added,  but  after  consideration  he 
consented  to  my  proceeding  upon  the  record  as  amended  to  assess 
the  damages.  Upon  the  evidence  I reached  the  conclusion  that 
the  damages,  subject  to  the  consideration  about  to  be  mentioned, 
ought  to  be  assessed  at  $4,500;  but  I reserved  judgment  so  that 
I might  hear  further  from  counsel  as  to  whether  Mrs.  Glover’s 
election  was  an  election  by  the  infant,  so  that  it  could  be  said  that 
the  “ dependants  ” had  made  the  election  which  brings  sec.  9 of 
the  Act  into  operation,  and  as  to  whether  a certain  provision  made 
for  the  infant  by  the  defendant’s  father  ought  to  be  taken  into 
consideration  in  assessing  the  damages. 

Mrs.  Glover’s  election  to  claim  compensation  under  the  Act 
was  made  on  the  19th  June,  1925.  Thereafter,  on  the  22nd  July, 

* 9. — (1)  Where  an  accident  happens  to  a workman  in  the  course 
of  his  employment  under  such  circumstances  as  entitle  him  or  his 
dependants  to  an  action  against  some  person  other  than  his  employer 
the  workman  or  his  dependants  if  entitled  to  compensation  u.nder  this 
Part  may  claim  such  compensation  or  may  bring  such  action  . . . 

(3)  If  the  workman  or  his  dependants  elect  to  claim  compensation 
under  this  Part  the  employer,  if  he  is  individually  liable  to  pay  it,  and 
the  Board  if  the  compensation  is  payable  out  of  the  accident  fund 
shall  be  subrogated  to  the  rights  of  the  workman  or  his  dependants  and 
may  maintain  an  action  in  his  or  their  names  against  the  person 
against  whom  the  action  lies  and  any  sum  recovered  from  him  by  the 
Board  shall  form  part  of  the  accident  fund. 

(4)  The  election  shall  be  made  and  notice  of  it  shall  be  given  within 
the  time  and  in  the  manner  provided  by  section  7. 


Rose,  J. 
1926. 

Workmen’s 
Compensa- 
tion Board 
and  Glover 
v. 

Ruther- 

ford. 
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1925,  the  defendant’s  father,  being  desirous  of  helping  to  support 
and  educate  the  infant  during  her  minority  and  to  make  pro- 
vision for  a substantial  benefit  to  accrue  to  her  upon  her  aaammg 
the  age  of  21  years,  entered  into  a bond  in  the  penal  sum  of  $5,000 
to  Mrs.  Glover  and  Earl  Glover  (Hugh’s  brother)  as  trustees,  the 
condition  being  that  the  obligor  should  pay  to  the  trustees  the 
sum  of  $365  annually  during  Jessie’s  infancy  and  should  pay 
$4,000  to  Jessie  upon  her  coming  of  age.  Provision  was  made  also 
for  the  advance  of  the  whole  or  parts  of  the  $4,000  for  the  child’s 
higher  education,  and,  in  case  of  Jessie’s  death  under  the  age  of 
21  years,  for  the  payment  to  Mrs.  Glover  of  $2,000  or  such  lesser 
part  of  the  $4,000  as  should  not  have  been  advanced;  and  the 
obligor  undertook  to  deposit  (and  he  has  deposited)  $4,000  with 
a trust  company  as  security  for  the  performance  of  the  obligations 
undertaken.  I desired  to  hear  argument  as  to  whether  to  this 
provision,  made  ex  gratia  by  the  defendant’s  father,  there  could 
be  given  the  consideration  that  was  given  to  money  paid  under  a 
policy  of  accident  insurance  before  the  amendment  of  the  Fatal 
Accidents  Act  in  1911  (1  Geo.  V.  ch.  33,  sec.  4(2) ).  The  question 
has  now  been  argued  by  Mr.  Davis  for  the  defendant  and  Mr. 
Cattanach  for  the  Board,  and  the  question  as  to  the  election  by 
the  “ dependants  ” has  been  discussed. 

I am  afraid  that  the  defendant  takes  no  benefit  from  his 
father’s  kindness  to  Mrs.  Glover  and  Jessie.  The  only  cases  that 
need  be  cited  are  Dawson  v.  Niagara  St.  Catharines  and  Toronto 
Railway  Co.  (1911),  23  O.L.R.  670,  and  Willard  v.  Toronto  Rail- 
way Co.  (1914),  31  O.L.R.  526.  The  reason  for  taking  accident 
insurance  into  consideration  in  assessing  the  damages  in  an  action 
brought  under  Lord  'Campbell’s  Act  was  that  the  damages  recover- 
able were  the  estimated  amount  of  the  pecuniary  loss  caused  by 
the  death  to  the  persons  on  whose  behalf  the  action  was  brought, 
and  that  the  net  amount  of  that  loss  could  not  be  ascertained  until 
an  account  had  been  taken  of  the  amount,  if  any,  by  which  the 
death  had  benefitted  those  persons  pecuniarily.  If  the  persons  for 
whose  benefit  the  action  was  brought  were  the  beneficiaries  under 
a policy  of  accident  insurance  on  the  life  of  the  person  killed,  so 
that  the  death  gave  them  a claim  against  the  insurance  company, 
or,  to  take  the  illustration  given  by  Bramwell,  B.,  in  Bradburn  v. 
( treat  Western  Railway  Co.  (1874),  L.R.  10  Ex.  1,  if  the  death  put 
them  into  possession  of  a large  estate,  the  fact  had  to  be  taken  into 
consideration.  That  being  the  reason  for  taking  accident  insur- 
ance into  account,  it  is  apparent,  I think,  that  there  is  nothing  in 
the  cases  that  would  justify  me  in  giving  any  consideration  to  the 
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act  of  the  defendant’s  father.  The  assessment,  I think,  must  be  just 
what  it  would  have  been  if  it  had  been  made  immediately  after 
Hugh  Glover’s  death,  and  it  must  be  upon  the  footing  of  the 
pecuniary  benefit  that  Mrs.  Glover  and  the  infant  would  probably 
have  derived  from  the  continuance  of  his  life,  any  pecuniary  benefit 
that  the  death  had  caused  to  accrue  being  taken  into  consideration, 
but  no  attention  being  paid  to  the  possibility  that  some  one  at 
some  later  time  might  see  fit  to  make  a gift  to  the  widow  and 
child.  It  was  not  the  death  of  Hugh  Glover,  but  the  goodwill  of 
the  defendant’s  father,  that  gave  to  the  widow  and  child  the  rights 
that  they  take  under  the  bond.  True  it  is  that  the  bond  would 
not  have  been  given  if  Hugh  Glover  had  not  been  killed,  but  it 
cannot  be  said  that  the  death  put  Mrs.  Glover  and  Jessie  into  pos- 
session of  the  bond. 

As  has  been  mentioned,  the  action  wras  brought  in  the  name  of 
the  Board,  and  later  the  name  of  M,rs..  Glover  as  a plaintiff  suing 
on  her  own  behalf  and  as  next  friend  of  Jessie  Glover  was  added. 
As  originally  constituted,  the  action  was  not  the  action  provided 
for  by  sec.  9 of  the  Workmen’s  Compensation  Act,  which  authorises 
the  Board  to  sue  in  the  name  of  the  dependants,  not  in  the  name 
of  the  Board;  but  the  addition  of  the  name  of  Mrs..  Glover  as  a 
plaintiff  suing  in  her  own  right  and  as  next  friend  of  Jessie  Glover 
gets  over  any  difficulty  as  to  the  style  of  cause,  and  all  that  remains 
to  be  considered  is  the  question  as  to  whether  there  was  such  an 
election  by  the  dependants  as  subrogates  the  Board  to  the  rights 
of  those  dependants  against  the  defendant.  Mrs.  Glover’s  election 
to  claim  compensation  under  the  Workmen’s  Compensation  Act 
was  made  in  her  own  name  and  not  professedly  on  behalf  of  the 
dependants  generally  or  of  the  infant,  and  at  the  trial  I was  in 
doubt  as  to  whether  it  could  be  said  that  the  infant  had  elected. 
If  she  had  not,  of  course,  the  Board  could  not  maintain  this  action. 
However,  Mr.  Justice  Orde’s  judgment  in  Cooper  v.  Canadian 
Northern  Ontario  Railway  Co.  (1924),  55  O.L.R.  256,  to  which 
Mr.  Cattanach  has  called  my  attention,  seems  to  decide  that  point 
in  favour  of  the  Board  and  to  require  me  to  hold  that  the  action 
is  maintainable. 

There  will  be  judgment  in  favour  of  the  plaintiffs  for  $4,500 
with  costs  if  demanded,  except  the  costs  of  or  occasioned  by  the 
amendment. 


Rose,  J. 
1926. 

Workmen’s 
Compensa- 
tion Board 
and  Glover 
v. 

RmiER- 

FORD. 
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[IN  CHAMBERS-.] 

« 

A.  E.  OSLER  & Co.  V.  SOLMAN. 

Parties  — Class-action  — Syndicate  or  Partnership  — Common  Fund — 
Common  Interest  — “ The  same  Interest  ” — Rule  7 5 — Trustees — 
Rule  Vi — Writ  of  Summons — Special  Endorsement. 

Rule  75,  under  which  the  plaintiffs  claimed  the  right  to  bring  a class- 
action,  provides  that  “ where  there  are  numerous  persons  having  the 
same  interest,  one  or  more  may  sue  ...  on  behalf  of  or  for  the 
benefit  of  all:” — 

Held,  that  the  words  “ the  same  interest  ” do  not  mean  a like  or 
similar  interest:  there  must  be  a common  interest  in  the  sense  that 
the  plaintiff  and  all  those  whom  he  claims  to  represent  will  gain 
some  relief  by  his  success,  though  possibly  in  different  proportions 
and  perhaps  in  different  degrees;  and  this  element  excludes  actions 
for  damages  from  the  scope  of  the  Rule. 

The  plaintiffs  alleged  that  they  and  several  other  persons,  including 
the  defendant,  had  agreed  to  form  a syndicate  for  the  purpose  of  pur- 
chasing shares  in  a mining  company,  the  shares  and  profits  to  be 
distributed  proportionately  among  the  members;  and  claimed,  on 
behalf  of  themselves  and  all  other  members  of  the  syndicate,  except 
the  defendant,  payment  of  the  balance  of  the  amount  which  the 
defendant  had  agreed  to  contribute  to  the  syndicate:  — 

Held,  that,  there  being  a common  fund  in  which  all  the  members  of  the 
syndicate  had  a common  interest,  each  subscriber  becoming  liable 
to  all  his  fellow-members  as  a body  and  not  to  each  individually,  the 
plaintiffs  were  entitled  to  maintain  the  action  on  behalf  of  themselves 
and  the  other  members  of  the  syndicate. 

It  was  immaterial  whether  the  members  of  the  syndicate  were  partners 
or  joint  adventurers. 

Review  of  the  authorities. 

Markt  & Co.  Ltd.  v.  Knight  Steamship  Co.  Ltd.,  [1910]  2 K.B.  1021,  and 
Preston  V.  Hilton  (1920),  48  O.L.R.  172,  specially  referred  to. 
Semble,  that  the  plaintiffs,  as  managers  of  the  syndicate  and  trustees 
for  their  fellow-members,  might  have  sued  alone  as  trustees  under 
Rule  74. 

The  practice  of  pleading  by  way  of  special  endorsement  should  be  con- 
fined to  simple  cases.  A special  endorsement  which  omits  some  of 
the  particulars  to  which  the  defendant  is  entitled  is  defective. 

Motion  by  the  defendant  by  way  of  appeal  from  an  order  of  the 
Master  and,  alternatively,  for  an  order  striking  out  the  claim  en- 
dorsed on  the  writ  of  summons  as  disclosing  no  reasonable  cause  of 
action. 

June  29.  The  motion  was  heard  by  Orde,  J.A.,  in  Chambers. 
D.  L.  McCarthy,  K.C.,  for  the  defendant. 

Gordon  Waldron,  K.C.,  for  the  plaintiffs. 

July  14.  Orde,  J.A. : — This  action  was  commenced  by  the 
plaintiffs,  A.  E.  Osier  & Co.,  who  are  a partnership,  “on  behalf 
of  themselves  and  all  other  members  of  an  underwriting  syndicate 


LIX.l 


ONTARIO  LAW  REPORTS. 


369 


organised  to  purchase  shares  of  Northern  Ontario  Gold  Mines 
Limited,  except  the  defendant  hereinafter  mentioned/7  against  the 
defendant,  Lawrence  Solman,  by  a specially  endorsed  writ.  The 
special  endorsement  is  as  follows : — 

“ The  plaintiffs7  claim  is  for  the  sum  of  $7,500,  of  wh'ch  the 
following  are  the  paiticu'lars  i — 

“ On  or  about  the  6th  June,  1922,  the  defendant  agreed  to 
become  a member  of  and  to  participate  in  a syndicate  formed  to 
acquire  900,000  shares  of  the  capital  stock  of  the  Northern  Ontario 
Gold  Mines  Limited  for  the  sum  of  $150,000  and  contracted  with 
the  plaintiffs  and  all  other  members  of  the  said  syndicate  to  be  a 
member  of  and  participate  in  the  said  syndicate  to  the  extent  of 


$10,000  and  agreed  to  pay  to  the  plaintiffs,  members  and  man- 
agers of  the  said  syndicate,  the  said  sum  of $10,000 

“ On  the  6th  June,  1922,  the  defendant  paid  to  the 
plaintiffs,  as  members  and  managers  of  the  said  syndi- 
cate, the  sum  of 2,500 


“ Balance $ 7,500.77 


Whether  a cause  of  action  of  this  character  may  be  pleaded  by 
means  of  a specially  endorsed  writ  need  not  be  discussed  on  this 
motion.  The  endorsement  is  defective  in  that  it  omits  some  of 
the  particulars  to  which  a defendant  is  entitled : for  example,  it 
fails  to  state  whether  the  agreement  was  in  writing  or  verbal,  or 
when  the  sums  subscribed  were  payable,  or  what  proportion  of  the 
shares  to  be  acquired  the  defendant  was  to  get  for  his  alleged 
subscription.  It  was  never  intended  by  the  rules  governing  special 
endorsements  that  the  plaintiff  should  escape  the  duty  of  setting 
up  all  the  facts  and  giving  all  the  particulars  required  in  a state- 
ment of  claim,  though  he  might  make  his  allegations  more  concise. 
In  a special  endorsement  the  plaintiff  is  required  to  give  particulars 
of  his  cause  of  action.  The  fact  that  this  defendant  has  applied  for 
and  obtained  particulars  in  the  present  case  indicates  that  the 
so-called  “ special  endorsement 77  is  defective. 

The  defendant  by  his  affidavit  of  merits,  while  admitting  a 
subscription  to  the  extent  of  $2,500,  which  he  paid  in  full,  denies 
the  making  of  any  agreement  to  subscribe  any  further  sum,  either 
written  or  verbal.  He  also  alleges  that  the  plaintiffs  have  been 
unable  to  produce  any  document  in  writing  signed  by  him,  and 
that,  unless  the  alleged  contract  is  in  writing,  he  is  not  hound ; 
and  he  further  sets  up  that  the  claim  endorsed  on  the  writ  is 
irregular  because  of  the  absence  of  particulars. 


Orde,  J.A. 

, 1926. 

A.  E.  Osler 
& Co. 

V. 

Solman. 
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Upon  this  defence,  the  plaintiffs  served  notice  of  trial,  where- 
upon the  defendant  moved  before  the  Master  of  the  Supreme 
Court  to  set  the  notice  aside  and  for  particulars,  and  on  the  15th 
June,  1926,  the  Master  made  an  order  setting  aside  the  notice  of 
trial  and  an  appointment  for  the  examination  of  the  defendant 
for  discovery,  re-opening  the  pleadings,  and  requiring  the  plaintiffs 
to  give  further  particulars  of  the  alleged  agreement.  The  order 
also  gave  the  defendant  leave  to  deliver  a statement  of  defence  and 
counterclaim  if  so  advised. 

The  plaintiffs  were  unable  to  produce  or  to  give  particulars  of 
any  agreement  actually  signed  by  the  defendant,  but  they  did  pro- 
duce a copy  of  a document  in  the  form  of  a prospectus,  styled 
“ Underwriting  Syndicate,”  signed  by  another  member  of  the 
alleged  syndicate,  and  in  the  formal  particulars  furnished  in  com- 
pliance with  the  Master’s  order  they  alleged  that  the  defendant 
had  signed  a printed  form  of  syndicate  agreement.  They  also 
set  up  a letter  written  to  the  defendant  in  reply  to  which  the 
defendant  had  sent  a cheque  for  $2,500.  If  the  plaintiffs 
intend  to  rely  upon  this  letter  as  a foundation  for  the  claim 
for  a further  $7,500,  then  the  particulars  of  it  so  furnished  the 
defendant  are  defective  because  nothing  is  said  as  to  its  character 
or  contents.  All  of  which  emphasises  the  importance  of  confining 
the  practice  of  pleading  by  way  of  special  endorsement  to  simple 
cases. 

The  defendant,  not  being  satisfied  with  the  particulars  fur- 
nished under  the  order  of  the  15th  June,  1926,  moved  again  for 
further  particulars,  among  them  the  names  of  the  members  of 
the  alleged  syndicate,  and  also  for  the  production  of  the  syndicate 
agreement  alleged  to  have  been  signed  by  the  defendant.  If  any 
such  agreement  exists,  there  is  some  difficulty,  not  explained  in 
any  of  the  written  material  before  me,  about  its  production,  but 
upon  counsel  for  the  plaintiffs  representing  before  the  Master  that 
the  agreement  alleged  to  have  been  signed  by  the  defendant  was 
“ in  substance  ” the  same  as  that  already  delivered  to  the  defend- 
ant, the  Master  made  an  order  on  the  26th  June,  1926,  further 
extending  the  time  for  the  delivery  of  a statement  of  defence,  and 
directing  that  examinations  for  discovery  might  be  had  and  further 
pleadings  delivered  in  vacation,  but  otherwise  dismissing  the  motion. 

From  that  order  the  defendant  now  appeals  and  also  moves 
alternatively  for  an  order  striking  out  the  “ statement  of  claim” 
(by  which  I presume  is  meant  the  claim  as  specially  endorsed)  as 
disclosing  no  reasonaUe  cause  of  action,  the  grounds  being  in  effect 
that  the  claim,  as  supplemented  by  the  particulars,  discloses  no 
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cause  of  action  against  the  defendant,  and  that  the  plaintiffs 
cannot  maintain  a class-action  by  suing  alone  on  behalf  of  the  other 
members  of  the  alleged  syndicate. 

Upon  the  argument  before  me,  this  motion  was  narrowed  down 
to  the  simple  question  whether  or'  not  a class-action  can  be  main- 
tained upon  the  facts  alleged  by  the  plaintiffs.  Counsel  for  the 
defendant  admitted  that  any  further  particulars  required  can  as 
readily  be  obtained  upon  an  examination  for  discovery.  And  it  is 
clear  that,  however  unsatisfactorily  the  plaintiffs’  allegations  may 
be  spread  upon  the  record,  there  is  a cause  of  action  sufficiently 
set  up  against  the  defendant,  if  the  plaintiffs  are  entitled  to  sue 
without  joining  all  the  other  members  of  the  syndicate  (except 
the  defendant)  as  co-plaintiffs. 

Counsel  for  the  defendant  argued  that,  as  the  action  is  simply  a 
common  law  action  for  the  recovery  of  money,  all  those  interested 
in  the  recovery  must  join  as  plaintiffs,  and  that  the  Judicature  Act 
and  the  Rules  thereunder  have  not  altered  the  law  in  this  regard. 

Consolidated  Rule  75,  under  which  the  plaintiffs  claim  the 
right  to  bring  a class-action,  is  as  follows : — 

“ Where  there  are  numerous  persons  having  the  same  interest, 
one  or  more  may  sue  or  be  sued,  or  may  be  authorised  by  the  Court 
to  defend,  on  behalf  of,  or  for  the  benefit  of  all.” 

Now,  even  assuming  that  at  common  law  it  might  have  been 
necessary  to  join  as  plaintffs  all  those  interested  in  the  recovery' 
of  a sum  of  money,  it  by  no  means  follows  that  that  course  is  neces- 
sary since  the  Judicature  Act  and  the  Rules  thereunder.  The 
object  of  our  Consolidated  Rule  75,  as  of  the  English  Rule  130 
(Order  xvi.,  r.  9),  from  which  ours  is  derived,  was  to  apply  to  pro- 
ceedings in  the  Supreme  Court  a practice  which  had  obtained  in 
the  Court  of  Chancery:  Ward  v.  Benson  (1902),  3 O.L.R.  199, 
at  p.  200. 

In  determining  the  limitations  which  must  govern  the  practice 
under  the  fused  system  of  common  law  and  equity  introduced  by 
the  Judicature  Acts,  regard  must  be  had  to  the  observations  of 
Vaughan  Williams,  L.J.,  in  Marht  & Co.  Ltd.  v.  Knight  Steamship 
Co.  Ltd [1910]  2 K.B.  1021,  at  p.  1029,  and  also  of  Fletcher 
Moulton,  L.  J.,  at  p.  1038,  where  the  latter  says : — 

<e  Representative  actions  are  now  regulated  by  Order  xvi.,  r.  9. 
They  originated  in  the  Court  of  Chancery  and  were  of  common 
occurrence  in  that  Court  prior  to  the  date  of  the  Judicature  Acts. 
There  is  no  doubt  that  by  Order  xvi.,  r.  9,  the  procedure  by  repre- 
sentative action  is  extended  to  the  Common  Law  side  of  the  Supreme 
Court.  But  here  a word  of  caution  is  necessary.  In  extending 
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it  the  rule  also  formulates  it.  It  may  or  may  not  accurately 
express  the  practice  of  the  Court  of  Chancery  at  that  date,  but  that 
is  immaterial.  It  is  the  language  of  the  rule  that  must  govern  us 
now,  and  even  if  it  could  be  shewn  that  before  the  Judicature  Act 
the  Court  of  Chancery  would  have  applied  the  procedure  in  cases 
not  within  the  language  of  the  rule,  that  would  not  affect  the 
present  practice  in  any  branch  of  the  Supreme  Court.  The  rule 
defined  what  was  in  the  future  to  be  the  practice  of  the  Supreme 
Court,  and  it  is  to  my  mind  immaterial  whether  on  a consideration 
of  the  older  decisions  we  are  of  opinion  that  in  thus  laying  down 
the  future  practice  it  limited  or  enlarged  or  left  unchanged  the 
existing  practice.  We  are  bound  to  take  the  rule  as  a statutory 
formulation  of  the  practice  and  thus  as  a new  point  of  departure.” 

The  Rule  was  intended  not  merely  to  continue  in  the  High 
Court  of  Justice,  or  the  Supreme  Court  as  it  now  is,  a rule  of 
practice  in  Chancery  limited  in  its  application  to  cases  which  but 
for  the  Judicature  Act  would  have  been  brought  in  Chancery,  but 
to  introduce  a uniform  practice  as  to  all  actions  both  common  law 
and  equitable,  in  cases  which  come  within  the  language  of  the  Rule 
as  properly  interpreted. 

The  principles  governing  the  application  of  the  Rule  have  been 
very  fully  discussed  in  two  well-known  cases.  In  Duke  of  Bedford 
v.  Ellis , [1901]  A.C.  1,  at  p.  8,  Lord  Macnaghten  pointed  out  that 
the  Rule  was  not  to  be  limited  to  “ persons  who  have  or  claim  some 
beneficial  proprietary  right,”  but  that,  “ given  a common  interest 
and  a common  grievance,  a representative  suit  was  in  order  if  the 
relief  sought  was  in  its  nature  beneficial  to  all  whom  the  plaintiff 
proposed  to  represent.”  And  in  Markt  & Co.  Ltd.  v.  Knight 
Steamship  Co.  Ltd.,  [1910]  2 K.B.  at  p.  1039,  Fletcher  Moulton, 
L.  J.,  says : “ The  essential  condition  of  a representative  action  is 
that  the  persons  who  are  to  be  represented  have  the  same  interest  as 
the  plaintiff  in  one  and  the  same  cause  or  matter.  There  must 
therefore  be  a common  interest  alike  in  the  sense  that  its  subject 
and  its  relation  to  that  subject  must  be  the  same.” 

And,  as  is  pointed  out  in  Preston  v.  Hilton  (1920),  48  O.L.R. 
172,  at  p.  179,  by  “the  same  interest”  the  Rule  does  not  mean  a 
like  or  similar  interest.  There  must  be  a common  interest  in  the 
sense  that  the  plaintiff  and  all  those  whom  he  claims  to  repre- 
sent will  gain  some  relief  by  his  success,  though  possibly  in  different 
proportions  and  perhaps  in  different  degrees.  It  is  this  element  in 
a representative  action  which  excludes  actions  for  damages  from 
its  scope.  As  Fletcher  Moulton,  L.J.,  says  in  the  Markt  case  at 
pp.  1040,  1041 
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“ Damages  are  personal  only.  To  my  mind  no  representative 
action  can  lie  where  the  sole  relief  sought  is  damages,  because  they 
have  to  be  proved  separately  in  the  case  of  each  plaintiff,  and  there- 
fore the  possibility  of  representation  ceases.” 

See  also  Preston  v.  Hilton , supra,  at  pp.  179  and  180,  and 
Turtle  Y.  City  of  Toronto  (1924),  56  O.L.R.  252,  at  pp.  254,  267, 
268,  277,  and  278. 

Now  what  is  the  cause  of  action  here?  It  is  alleged  that  the 
plaintiffs  and  several  other  persons,  including  the  defendant,  num- 
bering about  26  in  all,  have  in  effect  agreed  to  form  a syndicate, 
that  is,  to  associate  themselves  together,  for  the  purpose  of  pur- 
chasing a large  number  of  shares  in  a mining  company,  the  shares 
and  any  net  profits  accruing  during  the  existence  of  the  syndicate 
after  providing  for*  expenses  to  be  distributed  proportionately 
among  the  members.  There  is  here  clearly  a common  fund  in 
which  all  the  members  of  the  syndicate  have  a common  interest. 
Each  subscriber  becomes  liable  to  all  his  fellow-members  as  a body 
and  not  to  each  individually. 

But  it  is  argued  that  the  syndicate  is  really  a partnership. 
The  answer  to  this  objection  is  that  it  is  immaterial  whether  the 
syndicate  is  a partnership  or  a joint  adventure.  The  procedure  by 
a class-action  is  the  appropriate  one  in  either  case. 

In  Bindley  on  Partnership,  8th  ed.,  p.  537,  in  discussing  the 
question  of  actions  between  partners,  it  is  said : “ When  no  disso- 
lution is  claimed,  and  no  winding  up  of  the  partnership  is  sought, 
an  action  may  be  properly  instituted  by  some  of  a number  of 
numerous  partners  on  behalf  of  themselves  and  all  others  whose 
interest  is  identical  with  their  own.” 

As  I suggested  during  the  argument,  it  might  well  be  that 
the  plaintiffs,  who  are  the  managers  of  the  syndicate  to  whom  the 
moneys  were  to  be  paid  and  the  shares  delivered  on  behalf  of  the 
syndicate,  and  who  were  therefore  trustees  for  the  others,  might 
have  sued  alone  in  that  capacity  under  Consolidated  Rule  74,* 
without  resorting  to  Rule  75  at  all. 

Since  the  argument  counsel  for  the  plaintiffs  has  referred  me  to 
Janson  v.  Property  Insurance  Co.  (1913),  30  Times  L.R.  49,  where 
it  was  held  that  one  of  several  insurance  underwriters  might  sue 
another  on  behalf  of  all  to  recover  insurance  premiums.  Horridge, 

*74 — (1)  Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or  estate  of  which 
they  are  trustees  or  representatives,  without  joining  any  of  the 
persons  beneficially  interested,  and  shall  represent  them;  but  the  Court 
may  at  any  time  order  any  of  them  tot  be  made  parties  in  addition 
to,  or  in  lieu  of,  the  previous  parties 
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J.,  says  at  p.  50 : “ This  was  a joint  contract  made  by  numerous 
persons  having  a common  interest,  and  the  plaintiff  could  therefore 
sue  under  the  rule  in  a representative  capacity.” 

The  plaintiffs  here  are  entitled  to  maintain  the  action  on  behalf 
of  the  other  members  of  the  syndicate.  The  appeal  and  motion 
must  be  dismissed  with  costs  to  the  plaintiffs  in  the  cause. 


[ROSE.  J.] 

Kennedy  v.  Agricultural  Development  Board. 

Land  Titles  Act — Charge  upon  Land  Held  in  Fee  Simple — Attornment 

Clause — Default — Distress  by  Chargee  upon  Mortgaged  Goods — 

Relationship  of  Landlord  and  Tenant — Whether  Validly  Created  as 

against  Strangers — Landlord  and  Tenant  Act,  sec.  3. 

D.  was  the  owner  in  fee  simple  with  an  absolute  title,  subject  to  a 
charge  in  favour  of  the  defendants  of  a parcel  of  land  which  had 
been  brought  under  the  Land  Titles  Act,  R.S  0.  1914,  ch.  126.  Under 
an  attornment  clause  contained  in  the  charging  instrument,  the  de- 
fendants distrained  for  the  amount  of  an  overdue  instalment  of 
principal  and  interest.  The  goods  distrained  were  covered  by  a 
chattel  mortgage  to  the  plaintiff,  who  contended  that  the  attornment 
clause  was  not  effective  as  against  him  to  create  the  relationship  of 
landlord  and  tenant,  because  the  charge  or  “ mortgage  ” did  not 
convey  the  legal  estate  to  the  chargee,  and  that,  as  there  could  be  no 
reversion  in  the  chargee,  there  could  be  no  actual  tenancy  by  the 
“ mortgagor: ” — 

Held,  that  the  basis  of  this  contention  is  swept  away  by  sec.  3 of  the 
Landlord  and  Tenant  Act,  R S.O.  1914,  ch.  155,  by  virtue  of  which  a 
man  can  be  a tenant  although  he  does  not  hold  from  the  landlord; 
and  there  is  nothing  to  prevent  his  being  at  one  and  the  same  time 
holder  in  fee  simple  and  tenant  to  the  landlord. 

Cases  decided  under  statutes  of  New  Zealand,  Alberta,  and  Saskatche- 
wan are  inapplicable,  because  of  the  absence  of  provisions  such  as 
sec.  3,  supra. 

Harpelle  v.  Carroll  (1896),  27  O R.  240,  explained  and  distinguished. 

Motion  by  the  plaintiff  for  an  interim  injunction,  turned  by 
tonsent  into  a motion  for  judgment,  the  facts  being  admitted. 

June  23.  The  motion  was  heard  by  Rose,  J.,  in  the  Weekly 
Court,  Toronto. 

J.  A.  C.  Cameron , K.C.,  for  the  plaintiff. 

F.  P.  Brennan,  for  the  defendants. 

July  20.  Rose,  J. : — The  facts,  as  agreed  in  writing  by  the 
solicitors  for  the  parties,  are:  that  one  Ducharme  is  the  owner  in 
fee  simple  with  an  absolute  title,  subject  to  a charge  in  favour  of 
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the  defendants,  of  a parcel  of  land  in  Temiskaming,  which  land 
is  under  the  Land  Titles  Act,  R.S.O.  1914,  ch.  126;  that  the  charge, 
which  was  made  in  the  manner  prescribed  by  the  Act,  contains  the 
following  provision : “ The  mortgagor  hereby  attorns  to  the  Board 
and  becomes  tenant  of  the  said  lands  during  the  term  of  this  mort- 
gage, at  a rent  equivalent  to  and  payable  on  the  same  days  and 
times  as  the  payments  of  principal  and  interest  as  hereinbefore 
agreed  to  be  paid,  such  rent,  when  so  paid,  to  be  in  satisfaction  of 
Euch  payments : Provided  that  the  Board  may  on  default  of  pay- 
ment or  breach  of  any  of  the  covenants  hereinbefore  contained  enter 
on  the  said  lands  and  determine  the  tenancy  hereby  created  without 
notice;”  that  on  the  6th  April,  1926,  the  defendants  distrained 
for  the  amount  of  an  instalment  of  principal  and  interest  that  had 
fallen  due  on  the  1st  December,  1925;  that  the  distress  warrant 
and  distress  proceedings  were  in  every  way  regular  and  proper; 
that  the  goods  distrained  are  covered  by  a chattel  mortgage  by 
Ducharme  to  the  plaintiff  duly  filed  on  the  10th  July,  1924,  and 
regularly  renewed;  and  that  the  attornment  clause  would  be 
sufficient  to  establish  the  relationship  of  landlord  and  tenant  be- 
tween the  defendants  and  Ducharme  if  the  lands  were  not  under 
the  Land  Titles  Act;  and  on  the  hearing  of  the  motion  it  was 
admitted  further  that  the  stipulated  rent  is  reasonable  in  amount; 
and  it  was  agreed  that  if  the  plaintiff's  contention  fails,  and 
damages  are  awarded  to  the  defendants  for  the  interruption  of 
the  proceedings  for  the  sale  of  the  goods  distrained,  the  amount 
awarded  shall  be  $50. 

It  is  of  course  common  ground  that  under  sec.  31(1)  of  the 
Landlord  and  Tenant  Act  the  goods  may  be  distrained,  notwith- 
standing the  mortgage,  if  the  attornment  clause  is  effective  as 
against  the  plaintiff. 

It  has  been  held  in  New  Zealand,  in  Alberta,  and  in  Saskatche- 
wan that  an  attornment  clause  contained  in  a charge  upon  land 
that  is  under  the  Torrens  system  is  not  effective  as  against  third 
parties  to  create  the  relationship  of  landlord  and  tenant  between 
the  chargee  and  the  owner  of  the  land,  for  the  reason,  shortly  stated, 
that  the  charge,  or  “mortgage,”  does  not  convey  the  legal  estate  to 
the  chargee,  and  that,  as  there  can  be  no  reversion  in  the  chargee, 
there  can  be  no  actual  tenancy  by  the  “ mortgagor  ” — that  the  mort- 
gagor, holding  in  fee  simple,  cannot  at  the  same  time  hold  as 
tenant  to  the  chargee:  Jellicoe  v.  Wellington  Loan  Co.  (1886), 
4 N.Z.L.R,  (S.!C.)  330;  Hyde  v.  Chapin  Co.  (1916),  26  D.L.R. 
381  ; First  National  Bank  v.  Cudmore  (1917),  34  D.L.R.  201.  In 
Saskatchewan,  however,  it  lias  been  enacted  (1917,  2nd  session, 
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oh.  18,  sec.  116)  that  a mortgagor  may  agree  in  writing  to  become 
the  tenant  of  the  mortgagee,  and  that  in  case  of  such  agreement 
ihe  relationship  of  landlord  and  tenant  shall  be  held  to  have  been 
validly  constituted  between  the  parties  for  all  purposes  and  as 
against  all  persons  whomsoever : see  Falconbridge  on  Mortgages, 
p.  711. 

The  Ontario  Land  Titles  Act  does  not,  like  the  statutes  of  New 
Zealand,  Alberta,  and  Saskatchewan,  contain  a declaration  to  the 
effect  that  a “ mortgage  ” under  it  shall  have  effect  as  security  but 
shall  not  operate  as  a transfer  of  the  estate  or  interest  charged: 
Jellicoe  v.  Wellington  Loan  Co.,  at  p.  332;  Falconbridge  on  Mort- 
gages, p.  160;  but  the  Ontario  Act  speaks  of  the  instrument  as  a 
charge,  not  as  a mortgage,  and  it  is  clear  from  the  whole  scheme 
of  the  Act  and  from  the  prescribed  form  of  the  charge  that  the 
legal  estate  does  not  pass  to  the  chargee,  so  that  if  the  question  to  be 
determined  depended  upon  the  Land  Titles  Act  alone  the  reason- 
ing of  the  courts  whose  judgments  have  been  cited  would  be  applic- 
able. An  argument  against  the  validity  of  that  reasoning  is  pre- 
sented in  Scott  on  the  Torrens  System,  ch.  19,  where  the  cases  are 
discussed  and  reference  is  made  to  the  statement  in  Bell’s  Prin- 
ciples of  the  Laws  of  Scotland,  p.  341  (in  the  9th  edition,  which  is 
the  latest  edition  to  be  found  in  the  library  at  Osgoode  Hall,  the 
statement  is  in  art.  821  on  p.  542),  that  the  two  estates  of  superior- 
ity and  vassalage  are  sometimes  vested  separately  in  the  same 
person,  that  it  is  was  long  contended  that  the  absurdity  of  a man 
being  his  own  vassal  necessarily  inferred  ipso  jure  a consolidation 
of  estates  thus  circumstanced,  but  that  this  subtlety  has  been  fully 
refuted  and  there  is  an  end  to  all  these  doubts  and  questions.  It 
appears  to  me,  however,  that  there  is  no  need  in  the  present  case 
to  consider  the  cases  cited  in  Bell’s  Principles  of  the  Laws  of  Scot- 
land or  to  form  an  independent  opinion  upon  the  question  decided 
in  New  Zealand,  Alberta,  and  Saskatchewan  ; for  I think  that  in 
Ontario  the  basis  of  the  holding  that  the  attornment  clause  is 
ineffective  as  against  persons  other  than  the  parties  and  their 
privies  is  swept  awav  by  sec.  3 of  the  Landlord  and  Tenant  Act, 
R.S.O.  1914,  ch.  155 — a section  which  it  is  said  has  not  been 
enacted  in  any  other  Province  in  Canada  (Williams  on  the  Can- 
adian Law  of  Landlord  and  Tenant,  p.  5),  and  of  which,  it  may  be 
assumed,  there  was  no  counterpart  in  the  law  of  New  Zealand  in 
1886. 

Section  3 is  as  follows: — 

“ The  relation  of  landlord  and  tenant  shall  not  depend  on 
tenure,  and  a reversion  in  the  lessor  shall  not  be  necessary  in  order 
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to  create  the  relation  of  landlord,  and  tenant,  or  to  make  applicable 
the  incidents  by  law  belonging  to  that  relation;  nor  shall  it  be 
necessary  in  order  to  give  a landlord  the  right  of  distress  that  there 
shall  be  an  agreement  for  that  purpose  between  the  parties.” 

The  form  in  which  the  section  was  enacted  originally  in  1895 
and  the  form  given  to  it  by  amendment  in  189*6  are  set  out  in 
Armour  on  Real  Property,  2nd  ed.,  pp.  123  and  124.  In  its 

original  form  it  was  not  wholly  intelligible  to  the  late  Chief 
Justice  of  Ontario:  Harpelle  v.  Carroll  (1896),  27  O.R.  240.  As 
it  stands  at  present,  the  opening  words,  “ the  relation  of  landlord 
and  tenant  shall  not  depend  on  tenure,”  seem  to  me  to  mean,  at 
least,  that  it  is  not  essential  to  the  relationship  that  the  tenant 
shall  hold  from  or  under  the  landlord:  see  Armour  on  Real 

Property,  2nd  ed.,  p.  125  ; and  I think  that  if  the  tenant  need 
not  hold  from  or  under  the  landlord  there  is  no  reason  why  a 
person  who  has  a title  in  fee  simple  cannot  by  agreement  become 
tenant  to  another  for  a stipulated  term.  And  I think  that  when 
a tenant  in  fee  simple  has  agreed  to  be  tenant  to  another  person 
for  a stipulated  term  the  statute-  is  effective  as-  against  all  the 
world  to  annex  to  the  agreed  relationship  all  the  incidents  by  law 
belonging  to  the  common  law  relationship  of  landlord  and  tenant, 
including  the  incident  of  the  landlord’s  right  of  distress. 

The  original  section  (58  Yict.  ch.  26,  sec.  4)  contained  an 
express  enactment  that  the  relationship  of  landlord  and  tenant 
should  be  deemed  to  subsist  in  all  cases  where  there  should  be  an 
agreement  to  hold  land  from  or  under  another  in  consideration  of 
any  rent;  but  the  words  containing  that  enactment  were  dropped 
when  the  section  was  recast  in  1896  (59  Yict.  ch.  42,  sec.  3),  and 
it  was  declared  that  the  original  section  was  intended  to  express 
the  same  meaning  as  the  substituted  section,  and  no  other.  The 
differences  between  the  substituted  section  and  the  present  section 
are:  (1)  that  the  section  of  1896  enacted  that  a reversion  or 

remainder  in  the  lessor  should  not  be  necessary  (see  Armour  on 
Real  Property,  2nd  ed.,  p.  124,  note  (c))  ; and  (2)  that  there 
was  a possible  ambiguity  in  the  meaning  of  the  words  of  the  section 
of  1896  as  to  there  being  no  necessity  for  an  agreement  that  the 
landlord  should  have  a right  of  distress. 

The  dropping  in  1896  of  the  words,  “ shall  be  deemed 
to  subsist  in  all  cases  where  there  shall  be  an  agreement 
to  hold  land  from  or  under  another  in  consideration  of 
any  rent,”  coupled  with  the  statutory  declaration  that  the 
original  section  had  the  same  meaning  as  the  section  of  1896  and 
no  other,  gives  rise  to  the  suggestion  that  the  section  of  1896,  and 
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the  present  section,  may  mean  no  more  than  that  the  landlord 
need  not  have  tenure  of  the  land  or  a reversion,  and  that  there  was 
no  intention  of  enacting  that  a tenant  in  fee  simple  could,  incon- 
sistently with  his  position  as  holder  from  the  Crown,  become  by 
agreement  tenant  to  another  person.  Possibly  some  support  for 
this  suggestion  is  to  be  found  in  the  language  of  Meredith,  C.J., 
in  Harpelle  v.  Carroll,  at  p.  249,  where  he  says,  “ ail  that  the  sec- 
tion (of  1895)  does  is  to  render  unnecessary  hereafter  the  latter 
requisite  ” (i.e.  the  requisite  that  he  under  whom  the  tenant  agreed 
to  hold  should  be  either  lord  of  the  feud  or  owner  of  the  reversion),. 

and  to  create  the  relation  whenever,  as  it  provides,  there  shall 
be  an  agreement  to  hold  land  from  or  under  another  ‘ in  considera- 
tion of  any  rent/  ” But  what  the  learned  Chief  Justice  was  dis- 
cussing was  the  argument  that  the  statute  of  1895  had  the  effect  of 
depriving  the  landlord  of  the  right  to  distrain  except  where  there 
was  an  express  agreement  that  the  right  should  exist,  and  I do  not 
think  that  he  meant  by  the  words  quoted  to  express  an  opinion 
on  any  such  question  as  has  to  be  decided  in  this  case.  I venture 
to  think,  therefore,  that  the  judgment  does  not  stand  in  the  way 
of  my  giving  effect  to  what  seems  to  me  to  be  the  answer  to  the 
suggestion,  viz.,  that  the  suggestion  does  not  take  sufficient  account 
of  the  words,  “ the  relation  . . . shall  not  depend  on  tenure.”' 
The  relation  cannot  depend  on  the  landlord’s  tenure,  but,  apart 
from  the  statute,  it  does  depend  upon  the  tenant’s  tenure  from  the 
landlord.  Therefore,  in  my  opinion,  the  statutes  of  1896  and 
1914  must  mean  that  a man  can  be  tenant  although  he  does  not 
hold  from  the  landlord;  and,  as  I have  said,  if  he  can  be  tenant 
without  holding  from  the  landlord,  I do  not  see  what  is  to  prevent 
his  being  at  one  and  the  same  time  holder  in  fee  simple  and  tenant 
to  the  landlord. 


For  these  reasons  I am  of  opinion  that  the  plaintiff’s  action 
fails  and  must  be  dismissed  with  costs. 

The  papers  before  me  do  not  indicate  that  the  defendants’  sale 
was  stopped  by  order  of  the  court,  but  from  what  was  agreed  as 
to  the  amount  of  the  damages,  if  any,  I infer  that  the  defendants 
arrested  the  sale  proceedings  at  the  plaintiff’s  request,  and  that 
the  plaintiff  undertook,  or  is  to  be  deemed  to  have  undertaken,  to 
pay  damages  in  case  it  should  be  held  that  the  distress  was  valid. 
Upon  that  assumption  there  will  be  judgment  for  the  defendants 
for  $50  damages.  If  the  assumption  is  erroneous,  the  case  may  be 
mentioned  again,  if  necessary. 
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[ORDE,  J.A.] 

Re  Rowan  and  Eaton. 

Covenant — Building  Restrictions — “ Building  Scheme” — Subdivision  of 
Block  into  two  Parcels  only — Intention  to  Impose  Reciprocal  Re- 
strictions— Absence  of  Express  Assignment  of  Benefit  of  Restric- 
tions— Presumption — Summary  Application  upon  Originating  No- 
tice— Application  of  Rule  60S — Change  in  Character  of  Neighbour- 
hood — Application  for  Discharge  of  Restrictions  — Conveyancing 
and  Laio  of  Property  Act,  sec.  57  (12  & 13  Geo.  V.  ch.  53,  sec.  2)  — 
Trial  of  Issue — Costs  of  Party  Opposing  Application — Bona  Fides 

A “building  scheme”  is  a scheme  whereby  the  owner  of  a large  block 
of  land  endeavours  to  protect  those  who  acquire  parts  of  it  from  him- 
self as  the  common  vendor,  and  sometimes  to  protect  himself  as  well 
as  to  parts  he  wishes  to  retain,  by  imposing  restrictions  as  to  the 
use  of  the  land  or  the  character  or  location  or  number  of  the  build- 
ings to  be  erected  thereon;  and  the  equitable  principles  which  have 
made  such  restrictions  reciprocally  binding  upon  the  respective  pur- 
chasers are  equally  applicable  when  the  vendor  divides  his  land 
into  two  lots  or  parcels  only. 

Where  the  vendor  first  conveyed  one  part  of  his  block  to  W.,  who  in 
turn  conveyed  to  R.  (since  deceased),  and  the  vendor  afterwards 
conveyed  the  remaining  lots  to  E,  and  there  was  a clear  intention 
on  the  part  of  the  vendor  and  W.  to  impose  reciprocal  restrictions 
upon  the  two  parcels,  the  restrictions  were  held  to  be  reciprocally 
binding  and  enforceable  between  the  present  owners  of  the  two 
parcels. 

Besinnett  v.  White  (1925),  57  O.LR.  171,  58  O.L.R.  125,  and  West  v. 
Hughes  (1925),  58  O.L.R.  183,  followed. 

There  was  no  express  assignment  by  the  vendor  to  E.  of  the  benefit  of 
the  restrictions  imposed  upon  the  lots  sold  to  W. ; but  once  it  is 
established  that  the  benefit  of  the  covenant  is  not  merely  personal  to 
the  covenantee  but  is  intended  to  attach  to  one  or  more  parcels,  there 
is  a presumption  that  it  passes  by  an  assignment  of  that  land,  and  it 
runs  with  the  land  in  equity  as  well  as  at  law,  without  proof  of 
special  bargain  or  representation  on  the  assignment  of  the  land. 

Rogers  v.  Hosegood,  [1900]  2 Ch.  388,  followed. 

A building  restriction  is  a defect  in  title;  and,  upon  an  application 
under  the  Quieting  Titles  Act,  the  question  whether  or  not  the  title 
is  to  be  subject  to  certain  building  restrictions  may  be  determined: 
and,  therefore,  the  Court  may,  under  Rule  603,  entertain  a summary 
application  for  a declaration  that  certain  restrictions  are  not  binding 
upon  the  applicant. 

Re  Keyser  and  Daniel  J.  McA’Nulty  Realty  Co.  Ltd.  (1923),  55  O.L.R. 
136,  at  p.  142,  referred  to. 

As  a matter  of  title  the  restrictive  covenants  or  obligations  set  forth  in 
the  conveyance  from  the  vendor  to  W.  were  binding  upon  the  estate 
of  R.  and  were  enforceable  by  E. 

An  alternative  application  for  an  order  under  sec.  57  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  as  enacted  by  12  & 13  Geo.  V.  ch.  53, 
sec.  2,  discharging  the  restrictive  covenants,  upon  the  ground  that 
the  character  of  the  neighbourhood  had  changed,  could  not  satis- 
factorily be  determined  upon  affidavits.  If  the  applicants  (the  execu- 
tors of  R.)  desired  it,  the  trial  of  an  issue  should  be  directed,  but 
only  upon  the  condition  that  they  pay  E.’s  costs  of  the  trial. 
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1926.  In  all  cases  under  sec.  57,  unless  the  opposition  to  the  application  is 

captious  or  frivolous,  the  owner  who  desires  to  be  freed  from  restric- 

Re  Rowan  tions  which  are  legally  binding  upon  him  ought  not  to  subject  those 
and  Eaton,  who,  in  good  faith,  insist  upon  their  rights,  to  any  expense. 

Motion  by  the  executors  of  the  will  of  Thomas  A.  Rowan, 
deceased,  made  upon  originating  notice  under  Consolidated  Rule 
603,  for  an  order  declaring  that  certain  provisions  in  a conveyance 
to  the  predecessor  in  title  of  the  late  Thomas  A.  Rowan  are  not 
covenants  running  with  the  land  and  are  not  restrictions  binding 
upon  his  estate,  or  in  the  alternative  for  an  order  under  sec.  57  of 
the  Conveyancing  and  Law  of  Property  Act,  as  enacted  by  12  & 13 
Geo.  V.  ch.  53,  discharging  the  restrictions. 

June  30.  The  motion  was  heard  by  Okde,  J.A.,  in  the  Weekly 
Court,  Toronto. 

Shirley  Denison , K.C.,  for  the  applicants. 

H.  S.  White,  K.C.,  for  Robert  W.  Eaton. 

August  10.  Ordb,  J.A. : — Prior  to  the  12th  August,  1907, 
one  William  Ritson  Wilson  was  the  owner  of  a rectangular  block 
of  land  in  the  city  of  Toronto,  200  ft.  by  259  ft.,  comprising  lots 
1,  2,  3,  4,  and  5 on  the  east  side  of  Avenue  road,  lot  6 on  the  south 
side  of  Olive  (now  Balmoral)  avenue,  and  lot  15  on  the  north 
side  of  Farnham  avenue,  as  shewn  on  registered  plan  No.  1,287. 

On  that  date  he  conveyed  by  deed  under  the  Short  Forms  Act 
to  one  James  Gooderham  Worts  in  fee  simple  lots  1 and  2 and 
part  of  lot  3 on  the  east  side  of  Avenue  road,  and  part  of  lot  6 on 
the  south  side  of  Balmoral  avenue.  The  grant  was  made  subject 
to  certain  conditions  and  building  restrictions  contained  in  an 
earlier  conveyance  to  Wilson,  registered  as  No.  51,548,  which  are 
not  in  question  here.  After  the  statutory  short  form  covenants, 
the  conveyance  (that  is  from  Wilson  to  Worts)  contained  the  fol- 
lowing provision : — 

u And  the  parties  hereto  of  the  first  and  second  parts  covenant 
and  agree  both  one  with  the  other  to  be  bound  by  the  provisions 
and  conditions  attached  to  the  said  deed  number  51,548  and  also 
as  follows : — 

“1.  That  not  more  than  two  single  dwelling  houses  shall  be 
erected  on  the  said  land  hereby  conveyed. 

“2.  That  no  buildings  shall  be  erected  within  a distance  of 
at  least  70  feet  from  Avenue  road  street-line. 

“ 3.  That  no  outbuildings  at  the  rear  shall  be  erected  at  a 
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greater  distance  than  50  feet  from  the  east  limit  of  the  said  lot 
number  6. 

“ 4.  The  said  agreements  to  relate  to  the  lands  of  the  said 
grantor,  part  of  the  said  lot  number  3 and  the  adjoining  lots 
numbers  4 and  5 and  the  southerly  part  of  lot  number  6 and  lot 
number  15,  as  well  as  to  the  lands  hereby  conveyed/5 

The  deed  is  executed  by  Wilson,  but  not  by  Worts.  Though 
the  draftsman  intended  that  Worts  should  enter  into  this  covenant, 
for  some  unexplained  reason  no  one  seemed  to  think  it  important 
enough  to  have  him  execute  the  deed.  If  he  or  his  successor  in 
title  is  bound  by  the  restrictions,  it  is  not  upon  the  basis  of  any 
express  covenant  by  Worts,  but  upon  some  other  principle.  This 
deed  is  registered  as  No.  37,174  R. 

On  the  29th  April,  1913,  by  deed  under  the  Short  Forms  Act, 
Wilson  conveyed  to  Robert  W.  Eaton  in  fee  simple  the  remaining 
portion  of  the  lands  first  mentioned,  that  is,  part  of  lot  3 and  the 
whole  of  lots  4,  5,  and  6 on  the  east  side  of  Avenue  road,  part  of 
lot  6 on  the  south  side  of  Balmoral  avenue,  and  the  whole  of  lot  15 
on  the  north  side  of  Farnham  avenue.  The  grant  was  made 
“ subject  to  ” the  building  restrictions  in  the  deed  No.  51,548  (not 
in  question  here)  “ and  also  to  the  building  restrictions  set  forth 
in  a deed  by  the  grantor  to  James  Gooderham  Worts,  registered 
as  No.  37,174  R.”  After  the  usual  Short  Forms  covenants,  the 
deed  contains  the  following: — 

“ And  the  said  grantor  covenants  with  the  said  grantee  that  he 
will  keep  and  observe  the  building  restrictions  set  forth  in  the  said 
two  deeds.” 

It  was  argued  that  this  covenant  was  intended  and  ought  to 
read  as  a covenant  by  the  grantee  with  the  grantor,  the  words 
“ grantor  55  and  “ grantee  55  having  been  transposed,  it  was  sug- 
gested, by  mistake.  It  is  to  be  observed  that  the  deed,  though 
executed  by  Wilson,  the  grantor,  is  not  executed  by  Eaton,  the 
grantee. 

On  the  1st  May,  1920,  by  deed  under  the  Short  Forms  Act. 
Worts  conveyed  to  Thomas  A.  Rowan  in  fee  simple  the  same 
parcel  of  land  that  had  been  conveyed  to  him  by  Wilson  by  the 
conveyance  of  the  12th  August,  1907,  No.  37,174  R.  The  grant 
is  made  “ subject  to  all  conditions,  restrictions,  and  covenants 
contained  in  two  certain  instruments  affecting  said  lands  and 
registered  as  numbers  51,548  (York)  and  317.174  R.  (a  mistake 
for  37,174  R.)  all  of  which  conditions,  restrictions,  and  covenants 
shall  be  binding  upon  the  said  party  of  the  second  part”  (Rowan). 


Orde,  J.A. 
1926. 

Re  Rowan 
and  Eaton. 
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The  usual  Short  Forms  covenants  are  followed  by  the  following 
clause : — 

^ It  is  agreed  by  and  between  the  parties  hereto  that  all  of  said 
covenants  herein  contained  to  be  performed  and  observed  by  the 
said  party  of  the  second  part  shall  enure  to  the  benefit  of  and  be 
binding  upon  the  heirs,  executors,  administrators,  and  assigns  of 
the  parties  hereto.” 

The  deed  is  executed  by  Worts  and  Rowan. 

While  the  language  of  the  restrictive  covenant  in  the  convey- 
ance from  Wilson  to  Worts  of  the  12th  August,  1907,  is  by  no 
means  clear  as  to  whether  or  not  it  was  intended  that  Wilson’s 
remaining  lands  described  in  para.  4 of  the  covenant  were  to  be 
subject  to  the  same  restrictions  as  the  parcel  conveyed  to  Worts, 
the  fact  that  Wilsons  later  conveyance  to  Eaton  of  the  remaining 
parcel  was  expressly  made  ^subject”  to  the  building  restrictions  set 
forth  in  the  deed  to  Worts  would  indicate  that  Wilson  considered 
that  he  had  entered  into  a reciprocal  covenant  with  Worts  imposing 
upon  the  lands  retained  a burden  corresponding  to  that  imposed 
upon  the  lands  conveyed.  If  in  the  present  case  the  Rowan  estate 
were  attempting  to  enforce  the  restrictions  as  against  Eaton’s 
parcel,  it  would  be  difficult  for  Eaton  to  argue  that  his  parcel  was 
free  from  any  burden  under  the  two  conveyances  while  claiming 
that  Rowan’s  was  bound. 

Mr.  Denison  argues  with  much  force  that  the  benefit  of  Worts’s 
covenant  or  obligation  under  the  deed  of  the  12th  August,  1907, 
was  merely  personal  to  Wilson,  and  that  unless  the  restrictions  can 
be  regarded  as  a building  scheme,  no  benefit  runs  with  the  land 
conveyed  to  Eaton  and  that  therefore  they  cannot  be  enforced  by 
him. 

However  unsatisfactorily  worded  para.  4 of  the  restrictive 
covenant  may  be,  I think  it  clearly  expresses  the  intention  that 
the  benefit  of  the  covenant  or  obligation  which  was  being  imposed 
upon  the  parcel  conveyed  was  to  be  attached  to  and  to  run  with  the 
parcel  retained  and  expressly  described  by  that  paragraph.  It  means 
that  at  least.  Whether  by  itself  it  can  be  read  as  intending  to 
impose  a reciprocal  burden  upon  the  parcel  retained  for  the  benefit 
of  the  parcel  conveyed  may  be  doubted,  but,  as  1 have  already 
pointed  out,  Wilson  by  his  subsequent  conveyance  to  Eaton  placed 
that  interpretation  upon  it. 

Mr.  Denison  says  this  is  not  a.  building  scheme.  Now  it  may 
be  quite  true  that  in  almost  every  case  a building  scheme  contem- 
plates a large  number  of  lots  or  parcels.  Two  parcels  must  neces- 
sarily be  the  smallest  number  comprised  in  anv  subdivision,  but 
the  term  “ building  scheme”  has  been  used  to  define  a scheme 
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whereby  the  owner  of  a large  block  of  land  has  endeavoured  to 
protect  those  who  acquire  parts  of  it  from  himseif  as  the  common 
vendor,  and  sometimes  to  protect  himseif  as  well  as  to  lands  he 
wishes  to  retain,  by  imposing  restrictions  as  to  the  use  of  the  land 
or  the  character  or  location  or  number  of  the  buildings  to  be 
erected  thereon.  I can  see  no  reason  why  the  equitable  principles 
which  have  made  such  restrictions  reciprocally  binding  upon  the 
respective  purchasers  may  not  be  equally  applicable  when  the 
vendor  divides  his  land  into  two  lots  or  parcels  only.  If  not  so 
applicable,  where  is  the  line  to  be  drawn?  If  50  parcels  would  be 
sufficient,  then  presumably  49  would  be.  And  if  10  parcels  were 
enough,  why  not  9,  or  if  5,  why  not  4 or  3 or  2 ? 

I have  examined  all  the  authorities  to  which  Mr.  Denison  has 
referred.  To  discuss  them  in  detail  would  involve  the  labour  of 
writing  a short  treatise  on  what  is  at  all  times  a difficult  and  still 
somewhat  obscure  branch  of  the  law.  I think  it  will  be  sufficient 
to  say  that,  being  of  the  opinion  that  there  was  a clear  intenton 
upon  the  part  of  Wilson  and  Worts  to  impose  reciprocal  restric- 
tions upon  the  two  parcels  of  land  in  question,  then  there  is 
nothing  in  any  of  the  authorities  cited  to  me  to  justify  the  conclu- 
sion that  the  restrictions  are  not  still  reciprocally  binding  and 
enforceable  between  the  present  owners  of  the  two  parcels.  The 
case  comes  within  the  principle  recently  repeated  and  laid  down 
by  the  Appellate  Division  in  Be’sinnett  v.  White  (1925),  57  O.L.R. 
171,  58  O.L.R.  125,  and  by  Rose,  J.,  in  West  v.  Hughes  (1925), 
58  O.L.R.  183. 

It  is  argued  that  there  was  no  express  assignment  by  Wilson  to 
Eaton  of  the  benefit  of  the  restrictions  imposed  upon  the  lands 
sold  to  Worts.  But  once  it  is  established  that  the  benefit  of  the 
restrictive  covenant  or  obligation  is  not  merely  personal  to  the 
covenantee  but  is  intended  to  attach  to  one  or  more  parcels  of  land, 
then,  as  stated  in  the  head-note  to  Rogers  v.  Hosegood,  [1900] 
2 Ch.  388,  “ there  is  a presumption  that  it  passes  by  an  assignment 
of  that  land,  and  it  may  be  said  to  run  with  the  land  in  equity 
as  well  as  at  law,  without  proof  of  special  bargain  or  representation 
on  the  assignment  of  the  land.”  And  see  Pollock  on  Contracts, 
9th  ed.,  p.  255,  and  Williams  on  Vendor  and  Purchaser,  3rd  ed., 
pp.  472  et  seq. 

I cannot  see  that  anything  turns  upon  the  covenant  by  Wilson 
in  the  deed  to  Eaton  that  he  would  “ keep  and  observe  the  building 
restrictions  set  forth  in  the  said  two  deeds.”  Whether  or  not  that 
was  intended  as  a covenant  by  Eaton  or  by  Wilson  is  mere  guess- 
work. It  would  certainly  have  been  more  fitting  for  Eaton  to 
have  so  covenanted  than  for  Wilson,  because  so  far  as  the  second 
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Orde,  J.A.  of  the  *£  two  deeds  ” (that  is,  the  deed  from  Wilson  to  Worts)  was 
192 6 concerned  there  was  no  occasion  for  Wilson  to  enter  into  any 

covenant  whatever  because  he  was  then  conveying  to  Eaton  ail 

a^d  ^Saton.  remained  of  the  lands  that  would  be  affected  by  the  restrictive 
covenants.  But  it  may  well  be  that  in  the  other  deed  (that  is  the 
deed  from  Macdonald  to  Wilson  No.  51,548)  there  were  restric- 
tions as  to  which  in  the  mind  of  the  draftsman  of  the  Eaton  deed 
it  might  be  important  to  have  a covenant  from  Wilson  and  that 
the  inclusion  of  the  deed  to  Worts  within  the  scope  of  the  covenant 
may  have  been  ex  abundanti  candela. 

Mr.  White  raised  a preliminary  objection  that  a motion  of  this 
character  did  not  come  within  Rule  603,  because,  as  he  suggested, 
the  question  was  not  one  which  would  arise  upon  an  application 
to  have  the  title  quieted  under  the  Quieting  Titles  Act.  In  Re 
Keyser  and  Daniel  J . McA’Nulty  Realty  Co.  Ltd.  (1923),  55  O.L.R. 
136,  a similar  question  went  to  the  Appellate  Division,  and,  while 
the  point  as  to  the  jurisdiction  to  deal  with  such  an  application 
summarily  was  raised,  it  does  not  appear  to  have  been  dealt  with 
by  the  full  Court.  But  Hodgins,  J.A.,  at  p.  142,  is  of  the  opinion 
that  Rule  603  is  applicable.  That  a building  restriction  is  a 
defect  in  title  is  stated  in  Williams  on  Vendor  and  Purchaser,  3rd 
ed.,  pp.  181  and  467,  and  I can  see  no  logical  reason  why,  upon 
an  application  to  quiet  a title  under  the  Quieting  Titles  Act,  the 
question  whether  or  not  the  title  is  to  be  subject  to  certain  building 
restrictions  may  not  be  disposed  of  and  the  question  settled  both 
in  the  interest  of  the  owner  of  the  land  subjected  to  the  burden 
and  of  the  owner  of  any  land  to  which  the  benefit  is  attached. 

I must  hold,  therefore,  that  as  a matter  of  title  the  restrictive 
covenants  or  obligations  set  forth  in  the  conveyance  of  the  12th 
August,  1907,  from  Wilson  to  Worts,  are  binding  upon  the  Rowan 
estate  and  are  enforceable  by  Eaton  as  the  owner  of  the  lands  con- 
veyed to  him  by  Wilson. 

There  remains  the  other  branch  of  the  motion,  namely  that 
the  restrictive  covenants  should  be  discharged  under  the  provisions 
of  sec.  57  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  oh.  109,  as  enacted  by  12  & 13  Geo.  V.  oh.  53,  sec.  2.  The 
grounds  for  the  application  are  rather  tersely  set  forth  in  para.  9 
of  the  affidavit  of  Donald  H.  Rowan.  It  is  said  that  the  district 
“ is  being  rapidly  built  up  with  apartment  houses  and  buildings 
other  than  private  residences,  so  that  the  conditions  in  this  locality 
have  changed  rapidly  within  the  last  few  years,  and  it  is  not  now 
suited  for  residence  purposes,  but  only  for  apartments  and  similar 
buildings.”  This  may  be  quite  true,  but  it  must  not  he  over- 
looked that  the  two  parcels  of  land  affected  by  the  restrictive  coven- 
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ants  occupy  the  whole  frontage  on  the  east  side  of  Avenue  road 
between  Balmoral  and  Farnham  avenues,  and  it  is  possible  that, 
in  spite  of  the  changed  character  of  the  neighbourhood,  the 
removal  of  the  restrictions  upon  the  Rowan  property  might  com- 
pletely destroy  the  value  of  Eaton’s  land.  Both  parties  recognise 
that  this  question  cannot  be  satisfactorily  determined  upon  affi- 
davits. I have  some  doubt  as  to  the  propriety  of  directing  an 
issue  upon  such  meagre  material;  but,  if  the  applicants  desire  it, 
they  may  have  an  issue,  but  only  upon  the  condition  that  they 
pay  Eaton’s  costs  of  the  trial,  as  between  solicitor  and  client.  It 
seems  to  me  that  in  all  cases  under  the  drastic  provisions  of  sec.  57, 
unless  the  opposition  to  the  application  is  captious  or  frivolous, 
the  owner  who  desires  to  be  freed  from  restrictions  which  are  legally 
binding  upon  him  ought  not  to  subject  those  who,  in  good  faith, 
insist  upon  their  rights,  to  any  expense  whatever. 

The  -costs  of  the  present  motion  will  be  paid  by  the  applicants. 


[GRANT,  J.] 

Re  Speee. 

Covenant — Building  Restrictions — Land  Titles  Act,  R.S.O.  191If,  ch.  126, 
sec.  99(2 ) — Discharge  or  Modification  of  Covenant- — “ Beneficial  to 
Persons  Principally  Interested  in  Enforcement  of  Covenant  ” — Ven- 
dor of  Lots  on  Plan — Bole  Person  Interested — Rights  of  Vendees. 

By  sec.  99(2)  of  the  Land  Titles  Act,  a condition  or  covenant  that  land 
transferred  under  the  Act  is  not  to  be  built  on  or  is  not  ,to  be  used 
in  any  particular  manner  may  be  registered  as  annexed  to  the  land 
and  “ may  be  modified  or  discharged  by  order  of  the  Court,  on 
proof  to  the  satisfaction  of  the  Court  that  the  modification  will  be 
beneficial  to  the  persons  principally  interested  in  the  enforcement  of 
the  condition  or  covenant.” 

M.  owned  a block  of  land  (brought  under  the  Act),  which  he  subdivided 
and  sold  in  lots  according  to  a registered  plan.  In  each  transfer  he 
exacted  a covenant  from  the  transferee  to  the  effect  that  only  resi- 
dences of  stated  values  should  be  erected  on  certain  streets  and  that 
the  front  or  main  wall  of  each  residence  should  be  at  least  15  feet 
from  the  street  line.  A conveyance  of  a lot  was  made  in  1923  to  C., 
who  in  1926  transferred  the  lot  to  S.  There  were  no  restrictions  in 
the  transfer  to  S. 

M.,  being  still  the  owner  of  a number  of  lots  on  the  plan,  swore 
that  the  covenants  which  he  had  exacted  were  personal  to  him- 
self and  made  solely  for  his  benefit;  and  he  negatived  the  making 
of  any  representation  to  purchasers  that  covenants  would  be 
exacted  from  other  purchasers,  or  that  any  purchaser  would  have 
rights  against  the  owners  of  other  lots  in  respect  of  the  restrictions; 
and  he  consented  to  a modification  sought  by  S.  to  enable  her  to 
erect  a store  upon  her  land:  — 

Held,  that  the  owners  of  the  other  lots  had  no  right  in  law  to  enforce 
the  restrictions — the  covenant  was  with  M.  only. 

The  modification  sought  would  be  “ beneficial  to  the  person  principally 
interested,”  M.,  and  the  restrictive  covenant  should  be  modified  as 
desired. 


Orde,  J.A. 
1926. 

Re  Rowan 
and  Eaton. 


1926. 
Aug.  20. 
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1926.  Comparison  of  the  language  of  sec.  99(2)  with  that  of  sec.  57  of  the 

Conveyancing  and  Law  of  Property  Act,  added  by  12  & 13  Geo.  V. 

He  Speer.  ch.  53,  sec.  2,  pointed  out,  and  Re  Wheeler  (1926),  ante  223,  applied 
and  followed. 


An  application  by  Doris  Speer,  under  the  provisions  of  the 
Land  Titles  Act,  R.S.O.  1914,  ch.  126,  sec.  99(2),  for  an  order 
modifying  or  discharging  a condition  or  covenant  contained  in  a 
conveyance  of  land  from  one  MeEachren  to  Beatrice  Covey,,  who  in 
turn  conveyed  to  the  applicant. 

August  19.  The  application  was  heard  by  Grant,  J.,  in  Vaca- 
tion Court. 

R.  L.  Defries , for  the  applicant. 

W.  H.  Wallbridge,  for  one  respondent. 

Several  respondents  appeared  in  person. 


August  20.  Grant,  J. : — Section  99,  subsec.  1,  of  the  Land 
Titles  Act,  provides  in  effect  that  conditions  or  covenants  that  the 
land  or  any  portion  thereof  is  not  to  be  built  on  or  is  not  to  be 
used  in  any  particular  manner,  or  any  other  condition  or  covenant 
running  with  or  capable  of  being  legally  annexed  to  land, 
may  be  registered  as  so  annexed  subject  as  therein  stated.  Sub- 
section 2 provides  that  the  first  owner  and  every  transferee  and 
every  other  person  deriving  title  from  him  shall  be  deemed  to  be 
affected  with  notice  of  such  condition  or  covenant,  “ but  any  such 
condition  or  covenant  may  be  modified  or  discharged  by  order  of 
the  Court,  on  proof  to  the  satisfaction  of  the  Court  that  the  modi- 
fication will  be  beneficial  to  the  persons  principally  interested  in 
the  enforcement  of  the  condition  or  covenant.” 

The  language  of  this  subsection  is  not  identical  with  the 
language  of  the  statute  dealing  with  the  similar  subject-matter 
with  respect  to  lands  coming  under  the  provisions  of  the  Registry 
Act.  This  latter  provision  is  now  to  be  found  in  the  Ontario 
statutes,  1922,  ch.  53,  sec.  2,  whereby  sec.  ‘57  is  added  to  the  Con- 
veyancing and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109.  By 
this  it  is  provided  that  a Judge  of  the  Supreme  Court  may  modify 
or  discharge  the  condition  or  covenant  “ on  proof  to  his  satisfaction 
that  the  modification  will  be  beneficial  to  the  persons  principally 
concerned.”  It  is  to  be  noted  that  under  the  provision  in  the 
Land  Titles  Act  the  modification  is  to  be  beneficial  “ to  the  persons 
principally  interested  in  the  enforcement  of  the  condition  or  coven- 
ant.” If  this  is  to  be  understood  as  meaning  that  only  such 
persons  as  are  entitled  in  law  to  demand  enforcement  of  the  con- 
dition or  covenant  are  to  be  considered  or  consulted,  or  heard  upon 
an  application  to  have  the  condition  or  covenant  modified  or  dis- 


LIX.] 


ONTARIO  LAW  REPORTS. 


387 


charged,  then  in  the  case  at  bar  N.  C.  McEachren,  the  grantor  of 
the  property  in  question,  is  the  only  person  “ principally  interested 
in  the  enforcement  of  the  condition  or  covenant.” 

The  facts  pertinent  to  the  present  inquiry  are  briefly  as  fol- 
lows. N.  C.  McEachren  owned  a large  block  of  property  which 
he  subdivided,  and  out  of  which  he  sold  a great  many  lots  to 
individual  purchasers.  In  each  conveyance  or  transfer  made  by 
himself  he  exacted  a covenant  from  the  vendee  similar  to  the  one 
which  I am  now  asked  to  modify  or  discharge.  The  covenant  was, 
briefly,  that  only  residences  of  stated  values  should  be  erected  on 
certain  streets,  and  provision  was  also  made  that  the  front  or 
main  wall  of  each  residence  should  be  at  least  15  feet  from,  the 
street  line.  The  conveyance  of  lot  No.  27,  .Glebemount  avenue, 
was  made  in  1923  to  one  Beatrice  Covey,  who,  in  turn,  conveyed  to 
the  present  applicant,  Doris  Speer.  There  are  no  restrictions  or 
covenants  in  this  regard  in  the  conveyance  from  Covey  to  Speer, 
which  was  made  in  June,  1926. 

N.  C.  McEachren,  who  subdivided  the  property  and  caused  the 
plan  to  be  filed,  is  still  the  owner  of  a number  of  lots  on  the  plan. 
He  has  made  an  affidavit  upon  this  application  in  which  he  states 
that  in  making  sales  of  lots  he  required  purchasers  to  covenant 
with  him  that  they  would  observe  the  restrictions  set  out  in  the 
conveyances  from  himself  to  them,  and  that  the  covenants  were 
personal  covenants  between  the  purchasers  and  himself  and  were 
made  solely  for  his  benefit  and  were  imposed  for  the  purpose  of 
preventing  shacks  or  other  buildings  of  an  undesirable  character 
being  erected  until  he  had  disposed  of  the  wdiole  of  the  property. 
He  further  negatives  the  making  of  any  representation  to  pur- 
chasers that  covenants  would  be  exacted  from  any  other  purchasers 
of  lots  on  the  plan,  or  that  any  purchasers  from  himself  would  have 
any  rights  against  owners  of  any  other  lots  on  the  plan  with  respect 
to  the  restrictions.  Incidentally  also  he  states  that  he  is  of  opinion 
that  the  value  of  the  unsold  lots,  and  of  the  property  generally  in 
the  immediate  neighbourhood  of  Salmon  and  Glebemount  avenues, 
is  enhanced  rather  than  depreciated  by  the  erection  of  the  store 
built  for  Doris  Speer  on  lot  27. 

It  further  appears  by  the  material  that  the  owners  of  five  or 
six  houses  lying  immediately  to  the  west  of  the  property  in  ques 
Mon  and  facing  on  the  south  side  of  Salmon  avenue  have  con 
sented  to  the  modification  of  the  restrictions  now  desired ; that 
only  two  owners  of  property  on  the  west  side  of  Glebemount  avenue 
in  the  block  in  which  lot  27  lies  are  objecting;  that  the  owner  of 
the  lot  immediately  adjoining  to  the  south  of  lot  27,  and  on  the 
west  side  of  Glebemount  avenue,  consents,  as  do  also  four  other 
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1926. 
Re  Speer. 


owners  in  the  same  block;  and  that  a considerable  majority  of  the 
owners  of  lots  on  the  east  or  opposite  side  of  Glebemount  avenue 
also  consent,  or  at  least  do  not  object. 

It  appears  from  the  statement  of  counsel  for  the  applicant  (an 
affidavit  confirming  this  is  to  be  filed)  that  before  proceeding  with 
the  erection  of  the  store  his  client  consulted  her  solicitor,  who, 
after  examining  the  title  and  restrictions,  advised  her  that  all  she 
required  was  the  consent  of  Mr.  McEachren  to  enable  her  to  pro- 
ceed with  the  erection  of  the  store  on  the  lot  in  question;  relying 
upon  such  advice,  she  proceeded  with  the  erection  of  an  expensive 
building,  the  cost  of  which  is  stated  to  be  approximately  $12,000, 
which  seems  to  be  a very  expensive  building  for  the  locality.  When 
she  was  arranging  the  loan  out  of  which  to  pay  the  contractor  who 
had  erected  her  building,  the  question  of  the  modification  of  the 
building  restrictions  was  raised  by  the  solicitors  for  the  loan  com- 
pany who  were  advancing  the  money;  hence  this  application. 

A number  of  owners  of  lots  attended  in  Court  on  the  return  of 
the  motion  before  me,  and  stated  their  objections.  Two  only  of 
these  gentlemen  own  lots  in  the  same  block  with  the  property  of 
the  applicant.  Their  objection,  briefly,  is  that  they  do  not  want  a 
store  near  their  property.  I am  of  the  opinion  that  the  owners  of 
the  other  lots,  under  the  facts  existing  in  this  case,  have  no  right 
in  law  to  enforce  the  building  restrictions  or  covenant  under  con- 
sideration. The  restrictive  covenant  was  clearly  made  with 
McEachren  only,  who  consents  to  its  modification.  There  are  not, 
in  my  opinion,  any  circumstances  or  facts  shewn  by  the  material 
before  me  which  would  entitle  the  owner  of  any  other  lot  or  lots 
to  enforce  the  restrictions  as  against  this  applicant.  It  appears 
to  me,  upon  the  facts  as  stated  in  the  affidavit  of  McEachren,  that 
the  restriction  was  imposed  for  his  own  benefit,  and  to  facilitate 
him  in  selling  the  other  lots  upon  the  plan.  No  right  was  given 
to  any  individual  purchaser  to  enforce  the  restriction  as  against 
the  purchaser  of  any  other  lot  upon  the  same  plan.  In  this 
respect  the  facts  of  the  case  are  very  similar  to  those  in  Re  Wheeler 
(1926),  ante  223,  a decision  of  the  Second  Divisional  Court.  See 
also  Playter  v.  Lucas  (1922),  51  O.L.R.  492,  498  (the  judgment 
of  Middleton,  J.,  after  trial);  also  Reid  v.  Bicker  staff,  [1909] 
2 Ch.  305. 

Exercising  the  discretion  vested  in  me  by  the  provisions  of  the 
Land  Titles  Act,  I am  satisfied  that  the  modification  requested 
“ will  be  beneficial  to  the  person  principally  interested  in  the  en- 
forcement of  the  condition  or  covenant/’  and  the  restrictive  coven- 
ant will  therefore  be  modified  as  desired  by  the  applicant.  Under 
the  circumstances,  there  will  be  no  order  as  to  costs. 
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[WRIGHT,  J] 


Re  Mix  eh  ax. 


Lunacy — Order  Declaring  Person  a Lunatic — Appointment  of  Com- 
mittee— Subsequent  Order  Declaring  that  Person  had  Become  of 

Sound  Mind — Application  to  Set  aside  first  Order  as  Obtained  by 

Default — Jurisdiction — Rules  211,  1/99,  520 — Time  for  Moving — 

Delay — Discretion — Committee  of  Estate  Acting  under  Order. 

A person  who  had  been  declared  a lunatic  was  found  by  the  Court, 
upon  an  application  on  his  behalf  under  sec.  10(1)  of  the  Lunacy 
Act,  to  have  become  of  sound  mind  and  capable  of  managing  his 
own  affairs,  and  an  order  was  made  so  declaring. 

The  applicant  moved  to  have  the  order  declaring  him  a lunatic,  which 
was  made  upon  notice  to  him  but  in  his  absence,  because  he  did 
not  appear  pursuant  to  the  notice,  set  aside:  — 

Held,  that  neither  Rule  499  nor  Rule  520  was  applicable  to  this 
motion. 

Toronto  General  Trusts  Corporation  v.  Rosenfield  (1925),  58  O.L.R.  23, 
followed  as  to  Rule  520. 

The  motion,  not  having  been  made  within  four  days  from  the  time 
when  the  order  moved  against  came  to  the  applicant’s  notice  (Rule 
217),  could  not  succeed;  and,  apart  from  that  Rule,  the  inherent 
jurisdiction  of  the  Court  ( Toronto  General  Trusts  Corporation  v. 
Rosenfield,  supra)  should  not  be  exercised  in  favour  of  the  appli- 
cant. The  committee  of  the  applicant’s  estate,  appointed  by  the 
order,  having  acted  for  two  years  in  the  management  of  the  property, 
the  applicant  not  having  given  a satisfactory  explanation  of  his 
failure  to  appear  or  of  his  failure  to  move  promptly,  and  there 
having  been  nearly  two  years’  delay,  the  discretion  of  the  Court 
should  be  exercised  by  refusing  to  set  aside  the  order. 

This  was  a motion  by  the  Reverend  James  Minehan  to  set 
aside  an  order  made  by  Mr.  Justice  Lennox  on  the  24th  June, 
1924,  declaring  the  applicant  to  be  insane  and  appointing  the 
Capital  Trust  Corporation  as  the  committee  of  his  estate.  On 
the  hearing,  by  the  consent  of  the  committee,  the  scope  of  the 
motion  was  enlarged  so  as  to  include  a motion  under  subsec.  1 
of  sec.  10*  of  the  Lunacy  Act,  R.S.O.  1914,  ch.  68,  for  an  order 

* 10. — (1)  Upon  application  at  any  time  after  the  expiration  of 
one  year  from  the  date  of  the  order  by  which  a person  has  been 
declared  a lunatic,  or  sooner  by  leave  of  the  Court,  the  Court,  if 
satisfied  that  such  person  has  become  of  sound  mind  and  capable  of 
managing  his  own  affairs,  may  make  an  order  so  declaring. 

(2)  Any  such  order  shall  be  subject  to  appeal  as  provided  by 
subsections  3 and  4 of  section  6. 

(3)  Instead  of  making  an  order  under  subsection  1 the  Court 
may  direct  an  issue  to  try  the  question  of  the  restoration  to  sanity  of 
the  person  so  formerly  declared  or  adjudged  a lunatic. 

(4)  Any  issue  so  directed  shall  be  subject  to  the  provisions  of 
section  7 and  of  section  8. 

(5)  Where  a person  formerly  declared  a lunatic  has  been  found 
to  be  of  sound  mind  and  capable  of  managing  his  own  affairs  and  the 
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declaring  that  the  applicant  had  become  of  sound  mind  and 

Re 

Minehan. 

capable  of  managing  his  own  affairs. 

September  13.  The  motion  was  heard  by  Weight,  J.,  in  the 
Weekly  Court,  Toronto. 

G.  H.  Gray,  for  the  applicant. 

A . Kelly,  for  the  Capital  Trust  Corporation  (committee). 

September  16.  Weight,  J. : — On  the  hearing  of  the  motion 
I gave  my  judgment  on  the  second  branch  of  the  case  and  directed 
that  an  order  should  go  declaring  that  the  applicant  had  become 
of  sound  mind  and  capable  of  managing  his  affairs,  and  discharg- 
ing the  committee  upon  the  passing  of  the  accounts  and  payment 
of  moneys  in  its  hands. 

Under  the  provisions  of  subsec.  5 of  sec.  10  of  the  Lunacy 
Act,  the  applicant  may  obtain  a further  order  superseding,  vaca- 
ting, and  setting  aside  the  order  of  the  24th  June,  1924,  sq  that 
to  all  intents  and  purposes  he  can  thereby  obtain  substantial  if 
not  complete  relief. 

His  counsel,  on  his  behalf,  however,  pressed  for  an  order 
setting  aside  the  order  of  Mr.  Justice  Lennox,  on  the  ground 
that  it  was  a judgment  obtained  by  default.  The  applicant  had 
been  duly  served  with  the  petition  and  notice  of  hearing,  but, 
owing  to  circumstances  set  out  in  detail  in  his  affidavit,  he  did 
not  appear  upon  the  hearing  of  the  petition,  and  the  order  was 
made  in  his  absence. 

In  his  affidavit  filed  on  this  motion  he  states,  in  para.  5.  that 
he  was  finally  discharged  from  the  Queen  Street  Asylum  on  the 
28th  October,  1 925 ; and  in  para.  13  of  his  affidavit  he  states  as 
follows : “ Ever  since  my  discharge  from  Queen  Street  Asylum 
I have  been  desirous  and  have  endeavoured  to  bring  before  the 
Court  an  application  to  set  aside  the  judgment  declaring  me 
insane,  but  until  now  have  been  unable  to  do  so  because  of  delay 
on  the  part  of  my  solicitor.” 

On  the  hearing  of  the  motion  I expressed  a doubt  as  to  my 
jurisdiction  to  set  aside  the  order  in  question.  Counsel  for  the 
applicant  relied  upon  the  provisions  of  Rule  499,*  but  in  my 

time  for  appealing  from  or  moving  against  the  order  or  verdict  lias 
expired,  or  if  an  appeal  be  taken  or  a motion  made,  when  the  same 
has  been  finally  dismissed,  an  order  may  be  issued  superseding, 
vacating  and  setting  aside  the  order  declaring  the  lunacy  of  such 
person  for  all  purposes  except  as  to  acts  or  things  done  in  respect  of 
the  person  or  estate  of  the  lunatic  while  such  order  was  in  force. 

* 499.  Where  a party  does  not  appear  at  the  trial,  the  judgment 
may  be  set  aside  and  a new  trial  ordered  by  (he  Judge  presiding  at 
the  sittings,  or  by  a Judge. 
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opinion  that  Rule  does  not  apply,  as  it  refers  to  setting  aside  the 
judgment  at  a trial  and  does  not  provide  for  a case  such  as  the 
present,  where  judgment  was  obtained  on  a motion  to  a Judge  in 
Chambers. 

Rule  520 f provides  for  an  application  to  set  aside  a judgment 
which  is  entered  by  default;  but,  as  held  by  Mr.  Justice  Rose  in 
Toronto  General  Trusts  Corporation  v.  Rosen  field  (1925),  58 
O.L.R.  23,  this  Rule  is  not  applicable  to  any  case  where  the  judg- 
ment sought  to  be  set  aside  is  one  pronounced  by  a Judge  upon 
motion.  In  the  case  just  cited  Mr.  Justice  Rose  held,  however, 
that  the  Court  had  inherent  jurisdiction,  quite  apart  from  the 
Rules,  to  set  aside  such  a judgment,  so  that  under  proper  circum- 
stances a judgment  such  as  the  present  might  be  set  aside. 

The  applicant,  however,  is  met  with  what  I consider  an  in- 
superable obstacle  in  his  way,  namely,  Rule  217,  which  provides 
that  a motion  such  as  the  present  must  be  made  within  four  days 
from  the  time  when  the  order  comes  to  his  notice.  The  present 
motion  was  not  launched  until  the  6th  August  of  the  present 
year,  and  the  applicant  has  failed  to  shew  that  this  was  within  four 
days  from  the  time  when  the  order  came  to  his  notice.  Indeed 
the  statement  in  para.  13  of  his  affidavit,  which  has  already  been 
referred  to,  would  appear  to  be  conclusive  of  the  fact  that  he 
knew  of  the  order-  at  least  in  October  of  1925;  and,  if  the  pro- 
visions of  Rule  217  apply,  as  I think  the}'’  do,  he  is  precluded  from 
succeeding  on  this  motion. 

Quite  apart  from  the  provisions  of  this  Rule,  I think  it  is 
discretionary  with  the  Judge  hearing,  such  an  application  to 
refuse  the  same.  In  the  present  instance  the  committee  has  acted 
for  two  years  in  the  management  of  the  property  under  order  of 
the  Court,  and  this,  coupled  with  the  great  delay  on  the  part  rf 
the  applicant  in  moving  to  set  aside  the  judgment,  renders  it 
highly  undesirable  to  interfere.  See  Ash  v.  Mead  (19/5),  28 
O.W.K  12,  and  Stone  v.  Cohen  (1925),  57  O.L.R.  579. 

Upon  the  whole  I think  that  the  applicant  has  not  given  a 
satisfactory  explanation  of  his  failure  to  move  promptly  or  to 
appear  on  the  hearing:  of  the  motion,  and  I think  that  mv  discre- 
tion should  be  exercised  by  refusing  to  set  aside  the  judgment, 
so  that  on  that  branch  of  the  motion  the  applicant  fails. 

On  the  hearing  of  the  motion  I understood  that  the  matter 
of  costs  had  been  arranged.  In  any  event  the  committee  is  en- 
titled to  its  costs  in  connection  with  its  management  of  the  estate 
and  the  costs  of  this  motion,  out  of  the  moneys  in  its  control. 


Wright,  J. 
Re 

Mix  eh  an. 


t 520.  Any  judgment  by  default  may  be  set  aside  upon  an  appli- 
cation in  Chambers. 
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[WRIGHT,  J.] 

Re  Benjamin. 

Insurance  (Life) — Change  of  Beneficiaries  t>y  Will — Ontario  Insurance 
Act,  192),  secs.  113(5) , (8) , 136, 139 — Sufficiency  of  Description — 
Effect  of  Will  as  Declaration — Beneficiaries  Designated  not  of  Pre- 
ferred Class — Voluntary  Settlement — Right  to  Attack  in  Action. 

A.  testator  by  his  last  will  devised  and  bequeathed  to  his  two  brothers 
all  his  real  and  personal  estate,  “ including  cash  iin  bank,  on  hand, 
stock  in  trade,  also  life  insurance  as  follows.”  What  fol’owed  was  , 
a description  of  certain  life  insurance  policies.  These  policies  were 
payable  to  the  estate  of  the  testator  upon  his  death.  Apart  from  the 
moneys  payable  under  the  policies,  the  testator’s  estate  was  not  suffi- 
cient to  pay  his  debts:  — 

Held,  having  regard  to  the  provisions  of  secs.  113(5)  and  (8)  and  136 
of  the  Ontario  Insurance  Act,  14  Geo.  V.  ch.  50,  that  the  testator  had 
the  right  to  change  the  beneficiaries  under  the  policies  and  had  done 
so  effectually  by  his  last  will. 

Subsection  2 of  sec.  136  hiad  no  application  to  the  case.  It  was  imma- 
terial at  what  time  the  declaration  took  effect.  It  had  the  same  effect 
as  (if  the  persons  named  in  it  had  been  named  as  beneficiaries  in  the 
policies. 

The  two  brothers  were  not  beneficiaries  of  the  preferred  class  (sec.  139 
of  the  Act). 

Semhle,  it  might  be  open  to  the  creditors  to  assert  in  an  action  a claim 
to  the  insurance  moneys,  upon  the  ground  that,  at  the  time  the 
declaration  was  made,  or  even  at  the  death  of  the  testator,  he  was 
not  in  a position  to  make  a voluntary  settlement  in  favour  of  has 
brothers. 

In  re  Roddick  (1896),  27  0.  L.  R.  537,  referred  to. 

Motion  by  the  executor  of  the  will  of  Lewis  Benjamin,  de- 
l-eased, for  an  order  determining  a question  arising  in  the  admin- 
istration of  the  estate  of  the  deceased. 

September  13.  The  motion  was  heard  by  Wright,  L,  in  the 
Weekly  Court,  Toronto. 

C.  McKay , for  the  executor,  cited  Re  Wright  on  (1904),  8 
O.L.R.  630;  Re  Honsberger  (1916),  11  O.W.N.  187;  Cornwall  v. 
Halifax  Ranking  Co.  (1902),  32  Can.  S.C.R.  442. 

W.  N.  Ponton,  K.C.?  for  Isaac  Benjamin  and  Hyman  Ben- 
jamin, referred  to  the  Ontario  Insurance  Act,  1924,  secs. 
113,  134(3),  136(1),  (2),  159;  Sims  on  Life  Insurance,  pp. 
28,  29,  32,  37,  84,  90,  119;  Re  Campbell  (1926),  30  O.W.N. 


306;  Re  . 

X aube rt  (1919). 

16  O.L.R.  210,  2 

14 ; 

Re  Rat 

>der 

and 

f 1 a nadian 

Order  of  Chosen  Friends 

(1916), 

36 

O.L.R. 

30; 

Re 

]f  onkman 

and  Canadian 

Order  of 

Chosen  t 

Frie 

nds  (H 

H8). 

, 12 

O.L.R,  363;  Re  Liddell 

(1923),  5 

■3  O.L.R. 

47 

1;  Haw 

kins 

on 

Wills,  3rd 

ed.,  {>.  328 ; Cool 

i:  v.  1)  air  son  (1861) 

, 29 

Beav.  1 

23, 

126; 

Wright  v. 

Walker  (1923) 

, 53  O.L. 

R.  553; 

Re 

Groatbe 

(19 

22), 

53  O.L.R.  118;  Dolen  v.  Metropolitan  Life  Insurance  Co.  (1894), 
26  O.R.  67;  In  re  Roddick  (1896),  27  O.R.  537. 
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September  22.  Whight,  J. : — This  is  a motion  for  the  eon-  Wright,  -T. 
struetion  of  the  will  of  Lewis  Benjamin,  deceased,  and  for  the 
determination  of  the  following  question  arising  in  the  adminis- 
tration of  the  estate  of  the  said  deceased,  viz.: — 

Do  the  beneficiaries  named  in  the  said  will  take  the  proceeds 
of  the  insurance  policies  mentioned  therein  subject  to  the  payment 
of  the  debts  of  the  deceased? 


192ft. 

Re 

I’EN.fAMIN. 


The  deceased  in  his  lifetime  took  out  two  policies  in  the  Mutual 
Life  Assurance  Company  of  Canada  payable  to  the  estate  of  the 
assured  upon  his  death.  The  deceased  died  on  the  7th  January, 
1926,  and  prior  to  his  decease,  on  the  24th  December,  1925,  made 
his  last  will  and  testatment,  which,  among  other  provisions,  con- 
i' a i n ed  the  f ol lowi ng  : — 

“ 1 give  devise  and  bequeath  all  my  real  and  personal  estate 
of  which  I may  die  possessed  in  the  manner  following  that  is  to 


say : — 

“ To  my  two  brothers  to  be  equally  decided  between  them,  my 
two  brothers,  namely  Isaac  Benjamin  and  Hyman  Benjamin,  of 
the  Atlas  City  Pleating  Company. 

“ 24  Aldgate  Ave. 

“ Aldgate,  London,  England. 

“ including  cash  in  Bank,  on  hand,  stock  in  trade,  also  life 
insurance,  as  follows: 

“Insurance  policy  No.  156054  in  the  Mutual  Life  Assurance 
Company  of  Canada  being  a 20  payment  Life  Policy  for  $1,000.00 
and  Policy  number  159441  with  the  Mutual  Life  Assurance  of 
Canada  also  being  a 20  payment  life  policy  for  $1,000.00  and 
everything  else  I may  die  possessed  of  whether  real  or  personal 
property.  Also  any  interest  I may  have  in  the  Mutual  Life  Assur- 
ance Co.  of  Canada  Policy  number  86121  for  $1,000.00. ’’ 

It  appears  from  the  affidavits  filed  that  apart  from  the  moneys 
payable  under  these  policies  the  estate  is  not  sufficient  to  pay  the 
debts  of  the  deceased,  hence  the  present  motion. 

For  the  executor  it  is  contended  that  he  is  entitled  to  receive 
payment  of  the  policies  belonging  to  the  estate  and  that  the  pro- 
ceeds should  be  available  for  the  payment  of  the  debts  of  the  test- 
ator. 

For  Isaac  Benjamin  and  Hyman  Benjamin  it  is  contended 
that  the  effect  of*  the  will  is  to  designate  them  as  beneficiaries  of 
the  policies  and  as  such  entitled  to  receive  the  proceeds. 

Mr.  Ponton  in  the  course  of  his  very  able  and  exhaustive  argu- 
ment. cited  a great  number  of  authorities  in  support  of  his  con- 
tention, but  I think  the  matter  can  he  disposed  of  verv  short-1  v 
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Wright.  J.  under  the  provisions  of  the  Ontario  Insurance  Act,  1924.  Sec- 
2926.  tion  136  of  that  Act  provides  as  follows: — 

“ (1)  Subject  to  the  rights  of  beneficiaries  for  value  and 
Renta  min  assignees  for  value  and  to  the  provisions  of  this  Act  relating  to 
preferred  beneficiaries,  the  insured  may  designate  the  beneficiary 
by  the  contract  or  by  a declaration,  and  may  from  time  to  time  by 
any  declaration  appoint,  appropriate  or  apportion  the  insurance 
money,  or  alter  or  revoke  any  prior  designation,  appointment, 
appropriation  or  apportionment,  or  substitute  new  beneficiaries, 
or  divert  the  insurance  money  wholly  or  in  part  to  himself  or  his 
estate,  and  may  surrender  the  contract  to  the  insurer,  borrow 
from  the  insurer  upon  the  security  of  the  contract,  receive  the 
surplus  or  profits  for  his  own  benefit,  and  otherwise  deal  with  the 
contract  as  may  be  agreed  upon  between  him  and  the  insurer. 

“(2)  Where  the  declaration  is  made  by  a last  will,  the  declara- 
tion as  against  a subsequent  declaration  shall  be  deemed  to  have 
been  made  at  the  date  of  the  will  and  not  at  the  death  of  the  test- 
ator. A declaration  contained  in  an  unrevoked  instrument  pur- 
porting to  be  a will  shall  be  effective  as  a declaration  notwith- 
standing that  the  instrument  is  invalid  as  a testamentary  docu- 
ment.” 

The  interpretation  clause  of  Part  V.  of  the  Act,  sec.  113,  para. 
5,  defines  the  term  “ declaration  ” as  follows,  viz. : “ ‘ Declara- 
tion ? means  an  instrument  in  writing  signed  by  the  insured, 
attached  to  or  endorsed  on  a policy,  or  an  instrument  in  writing, 
signed  bv  the  insured  in  any  way  identif}dng  the  policy,”  etc. 
Paragraph  8 provides  that  an  “ instrument  in  writing  ” includes 
a last  will. 

It  is  quite  clear  that  the*  direction  in  the  will  in  question 
amounts  to  a declaration  within  the  meaning  of  subsec.  1 of  sec. 
136  of  the  Insurance  Act. 

The  last  mentioned  section  confers  upon  the  insured  the  right 
to  alter  or  revoke  any  prior  designation,  appointment,  appropria- 
tion or  apportionment,  to  substitute  new  beneficiaries,  etc.,  subject 
to  the  rights  of  beneficiaries  for  value  and  assignees  for  value  and 
to  the  provisions  of  the  Insurance  Act  relating  to  preferred  bene- 
ficiaries. 

It  appears  therefore  that  by  virtue  of  this  section  the  assured 
had  a right  to  vary  the  beneficiaries  under  the  policies  and  in  my 
opinion  he  did  so  effectually  by  his  last  will.  This  section  does 
not  reserve  any  rights  to  the  creditors. 

Subsection  2 of  sec.  136  has  not,  I think,  any  application  to 
the  present  case.  It  does  provide  that  where  a declaration  is 
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Re 

Benjamin. 


made  by  a last  will  the  declaration  as  against  a subsequent  declara-  Wright.  J. 
tion  shall  be  deemed  to  have  been  made  at  the  date  of  the  will 
and  not  at  the  death  of  the  testator,  but  in  this  case  it  is  not  a 
contest  between  the  parties  mentioned  in  two  declarations,  so  that 
this  subsection  has  no  application. 

In  my  view  it  does  not  matter  as  to  the  time  when  the  declara- 
tion takes  effect.  It  is  sufficient  for  the  present  purpose  to  say 
that  the  declaration  may  be  made  by  the  last  will  and  testament 
and  when  so  made  is  to  have  the  same  effect  as  if  the  person  named 
in  the  declaration  had  been  named  as  beneficiary  in  the  policy 
itself. 


Section  139  of  the  Insurance  Act  declares  that  if  the  bene- 
ficiary is  a member  of  the  class  of  preferred  beneficiaries  a trust 
is  created  in  his  favour  and  the  moneys  secured  shall  not,  except 
as  provided,  be  subject  to  the  control  of  the  insured,  or  of  his 
creditors,  or  form  part  of  his  estate.  As,  however,  the  two  brothers 
claiming  the  proceeds  of  this  insurance'  are  ordinary  and  not  pre- 
ferred beneficiaries  they  cannot  claim  the  benefit  of  this  section. 
I think  however  the  decision  of  Mr.  Justice  Street  in  In  re  Rod- 
dick, 27  O.K.  537,  has  some  application  to  this  case.  There  it 
was  held  that  even  where  the  beneficiaries  were  not  of  a preferred 
class  yet  the  insurance  in  their  favour  amounted  to  a voluntary 
settlement,  and  therefore  such  beneficiaries  were  entitled  to  the 
proceeds  in  preference  to  the  estate  or  the  creditors  represented 
thereby  unless  it  was  shewn  that  the  insured  was  not  in  a position 
to  make  a voluntary  settlement  at  the  time  he  did. 

It  may  be  open  to  the  creditors  to  assert  their  claim  in  an 
action,  on  the  ground  that,  at  the  time  the  declaration  contained 
in  the  will  was  made,  or  even  at  the  death  of  the  testator,  he  was 
not  in  a position  to  make  a voluntary  settlement  in  favour  of  the 
beneficiaries,  but  that  would  be  an  issue  to  be  decided  upon  the 
evidence  as  to  his  solvency  at  that  time  and  is  not  open  for  deter- 
mination on  this  motion. 

I therefore  hold  that  the  two  brothers,  Isaac  Benjamin  and 
Hyman  Benjamin,  are  to  be  treated  as  if  they  were  the  bene- 
ficiaries named  in  the  policy  itself  and  as  such  entitled  to  receive 
the  insurance  money.  This  is  without  prejudice  to  any  rights 
the  creditors  may  have  to  take  such  action  as  they  may  be  advised 
to  recover  from  these  beneficiaries;  but,  as  already  stated,  this  is 
a matter  to  be  determined  upon  evidence  in  a regularly  constituted 
action. 


Costs  out  of  the  estate. 
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[APPELLATE  DIVISION.] 

Reynolds  v.  Canadian  Pacific  Railway  Co. 


Sept.  2 • 


CiiAio  v.  Canadian  Pacific  Railway  Co. 


Railway  — Level  Highicay  Crossing  — Injury  to  Occupants  of  Motor 
Vehicle — Negligence — Contributory  Negligence — Findings  of  Jury 
— Obstruction  of  View  by  Bank  on  Railivay  Property — Right  to 
Maintain  and  Raise  Bank — Dominion  Railway  Act,  sec.  258 — Fail- 
ure to  Blow)  Whistle  for  Crossing — Sec.  308  of  Act — Evidence — Find- 
ings of  Jury  Set  aside — Dismissal  of  Action — Negligence  of  Driver 
and  Occupants  of  Vehicle  — Failure  to  Look  for  Train  — Rule  for 
Drivers  Approaching  Crossings. 

The  four  plaintiffs  were  injured  at  a.  level  highway  crossing  of  the 
defendants’  railway  when  the  motor  vehicle  in  which  the  plaintiffs 
were  travelling  was  struck  by  the  engine  of  a train  of  the  defendants. 
The  jury  found  negligence  of  the  defendants  causing  the  accident, 
“ in  not  blowing  the  whistle  at  the  whistling  post,  and  in  maintain- 
ing a bank  which  obstructs  the  view  of  trains  coming  from  the 
south.”  The  jury  also  found  that  the  plaintiff  R.,  the  driver  of  the 
motor  vehicle,  was  guilty  of  contributory  negligence,  in  that  he  was 
“ partially  to  blame  in  neglecting  to  ascertain  the  time  at  which  the 
train  was  due  at  the  crossing.”  The  jury  also  found  that  the  plain- 
tiffs C.,  mother  and  daughter,  who  were  passengers  in  the  motor 
vehicle,  were  not  guilty  of  contributory  negligence:  — 

Held,  that  maintaining  the  bank  upon  their  own  property  in  its  original 
condition  after  the  line  was  cut  through  it  during  construction,  or 
raising  the  bank  to  a greater  height  and  so  maintaining  it,  was  not 
negligence  in  law:  subject  to  the  order  of  the  Railway  Board  under 
sec.  258  of  the  Dominion  Railway  Act,  1919,  9 & 101  Geo.  V.  ch.  68, 
the  defendants  had  the  absolute  right  to  leave  or  raise  the  bank;  and 
the  verdict  and  judgment  in  favour  of  the  plaintiffs  upon  that  ground 
could  not  stand. 

2.  That  the  evidence  opposed  to  the  finding  that  the  whistle  was  not 
blown  for  the  crossing  was  so  overwhelming  that  it  was  proper  for 
the  Court  to  interfere  and  say  that  the  jury  was  wrong  in  accepting 
the  negative  testimony  of  witnesses  who  said  that  they  did  not  hear 
the  whistle,  against  the  positive  and  credible  evidence  of  a large 
number  of  witnesses. 

Alyea  v.  Canadian  National  Railicay  Co.  (1925),  57  O.L.R.  665,  followed. 

There  was  no  evidence  to  support  the  finding  that  the  plaintiffs  C. 
were  not  guilty  of  contributory  negligence;  they  had  undertaken  to 
look  out  for  the  train  and  had  failed  to  do  so. 

The  whole  cause  of  the  accident  was  the  negligence  of  the  plaintiff  R. 
and  the  plaintiffs  C.;  and  both  actions  should  be  dismissed. 

There  is  in  this  Province  no  “ stop.  look,  and  listen”  rule,  but  there  is 
the  rule  that  the  driver  approaching  the  railway  line  where  he 
knows  that  trains  may  be  expected  at  any  moment,  trains  which 
cannot  avoid  him,  is  bound  to  make  such  observation  as  will  ensure 
his  knowing  that  he  is  safe  to  cross  before  he  proceeds  to  cross,  or  is 
safe  at  least  so  far  as  any  train  travelling  at  a customary  and  reason- 
able rate  of  speed  is  concerned.” 

Dictum  of  Rose  J.,  in  Friedman  v.  Canadian  National  Railways  (1926). 
21  Can.  Ry.  Cas.  401,  adopted. 

Appeal  by  the  defendants  and  cross-appeal  by  the  plaintiffs 
from  the  judgments  of  Quant,  J..  upon  the  findings  of  a jury,  in 
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favour  of  tlie  plaintiffs  in  actions  brought  by  four  occupants  of  a 
Ford  motor  car,  which  was  struck  by  a train  of  the  defendants  at 
a level  highway  crossing,  to  recover  damages  for  their  respective 
injuries. 

The  facts  and  the  findings  of  the  jury  are  set  out  below. 

June  7 and  8.  The  appeal  and  cross-appeal  were  heard  by 
Latcheoed,  (J.J.,  Riddell,  Middleton,  .Hasten,  and  Oj;de,  JJ.A. 

Angus  MacMurcliy , K.C.,  for  the  defendants,  contended  that  the 
occupants  of  the  motor  car,  who  were  on  their  way  to  a funeral,  by 
arrangement  between  themselves  were  engaged  in  a joint  enter- 
prise, Mrs.  Craig  and  Mrs.  Reynolds  having  previously  arranged 
that  the  husband  of  one  or  the  other  of  them  should  drive  them  to 
the  funeral.  The  rule  as  to  non -identification  of  passenger  with 
driver  was  not  applicable : Dixon  v.  Grand  Trunk  Railway  Go. 
(1920),  47  O.L.R.  115.  The  jury's  finding  that  the  plaintiffs, 
other  than  Reynolds  the  driver,  were  free  from  negligence,  was 
wrong : Alyea  % Canadian  National  Railway  Co.  (1925),  57  O.L.R. 
665;  Friedman  v.  Canadian  National  Railways  (1926),  31  Can.  Ry. 
Oas.  401.  The  jury  found  that  Reynolds  wais  partly  to  blame  in  that 
lie  neglected  to  ascertain  the  time  at  which  the  train  was  due  at  the 
crossing,  meaning  thereby  that  he  neglected  to  look  for  the  train 
when  he  was  40  feet  from  the  crossing.  The  defendants  were  not 
to  blame  for  the  accident.  The  finding  that  a bank  obstructed  the 
view  could  not  be  supported,  as  the  evidence  shewed  that  there  was 
a clear  view  of  the  approaching  train  for  the  last  50  feet  on  the 
highway,  and  a partial  view  for  100  feet  from  the  crossing.  The 
Contributory  Negligence  Act,  1924,  did  not  apply.  The  evidence 
established  that  Reynolds  failed  to  notice  the  train  until  he  was 
within  10  or  20  feet  of  the  crossing,  and  then  only  when  Mrs.  Craig, 
one  of  the  'occupants,  called  his  attention  to  it.  The  three  women 
occupants  of  the  car  were  identified  with  Reynolds,  as  they  were 
watching  the  track  in  both  directions  for  the  approaching  train, 
and  they  could  not  recover  if  lie  was  negligent.  It  was  not  by 
reason  of  the  bank  along  the  side  of  the  track  that  Reynolds  could 
not  see  the  train.  The  bank  was  only  4 feet  high  for  a distance  of 
66  feet,  and  a clear  view  could  be  had  over  it  for  170  feet  down  tin* 
track  from  a point  50  feet  from  the  crossing.  At  all  events  the 
defendants  were  not  called  upon  in  this  act. on  to  answer  for  the 
presence  of  the  bank  on  the  railway  ■ 

within  the  exclusive  jurisdiction  of  the  Dominion  Railwav  Board: 
sec.  258  of  the  Railway  Act,  1919;  McKay  v.  Grand  Trunk 
Railway  Co.  (1903),  34  Can.  S.C.R.  81.  There  was  no  neg- 
ligence in  the  maintenance  of  the  embankment:  see  Bogle 
v.  Canadian  Pacific  Raihray  Co.  (1921).  19  O.W.N.  508. 
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The  verdict  could  not  stand  upon  either  of  the  jury’s  findings.  The 
existence  of  the  bank  had  really  no  bearing;  and  there  was  strong 
preponderance  of  evidence  that  the  whistle  was  blown  for  the  cross- 
ing. In  any  event  there  should  be  a new  trial,  because  the  jury’s 
apportionment  of  the  damages,  75  per  cent,  payable  by  the  defend- 
ants, was  based  upon  their  findings  of  negligence  in  not  sounding 
the  whistle  on  approaching  the  crossing  and  on  account  of  the 
alleged  obstruction  of  the  view  of  approaching  trains  by  the  bank. 

A.  B.  Cunningham,  K.C.,  for  the  plaintiffs,  contended  that  the 
preponderance  of  evidence  was  in  favour  of  the  finding  that  the 
whistle  had  not  been  blown  for  the  crossing.  As  to  the  bank,  the 
defendants  were  responsible  for  that,  because  by  erecting  the  bank 
they  added  to  the  danger  already  there.  [Riddell,  J.A. : — What 
about  it  being  an  accident  pure  and  simple — a stalling  on  the  track 
for  some  unexplained  reason?]  Cunningham.  There  was  nothing 
to  suggest  a mere  accident;  it  was  the  railway  company’s  negligence 
that  was  the  cause  of  the  mishap.  [Middleton-,  J.A. : — The  jury 
were  not  instructed  as  to  the  plaintiffs’  duty  in  approaching  the 
crossing.  Riddell,  J.A. : — Nor  on  this  question  of  pure  accident.] 
Cunningham.  There  -was  no  identification  of  the  passengers  with 
the  driver,  as  in  the  Dixon  case  (supra),  where  it  was  found  that 
the  others  in  the  car  were  agents  of  the  driver.  Contributory  negli- 
gence was  not  shewn. 


September  23.  The  judgment  of  the  Court  was  read  by  Latcii- 
ford,  C. J. : — Appeal  and  cross-appeal  from  the  judgment  pro- 
nounced by  Mr.  Justice  Grant  on  the  4th  February,  1926. 

Both  actions  are  for  damages  resulting  from  a collision  on  the 
1 3th  November,  1925,  at  a place  called  Ducette’s  crossing,  in  the 
county  of  Frontenac,  between  a train  of  the  defendants  running 
northward  from  the  village  of  Verona,  and  a Ford  motor  car  owned 
by  the  plaintiff  T.  L.  Reynolds,  which  he  was  driving  south-westerly 
toward  that  village  along  a road  known  as  Craig’s  road,  which  at 
Ducette’s  intersects  the  railway  at  an  acute  angle.  With  him  in  the 
car  were  his  co-plaintiff,  his  wife,  and  the  Craigs,  mother  and 
daughter.  All  claimed  damages  for  injury,  alleging  that  the  defend- 
ants were  negligent  in  not  complying  with  the  statutory  require- 
ment of  blowing  the  whistle  and  ringing  the  bell. 

In  answer  to  demands  for  particulars,  the  plaintiff  further 
alleged  as  negligence  that  the  defendants  threw  up  or  maintained 
an  embankment  on  the  east  side  of  their  track  which  obscured  a 
train  coming  from  the  south  from  the  view  of  persons  travelling 
south-west  along  Craig’s  road. 

The  defendants  pleaded  their  incorporation  by  44  Viet.  ch.  1 ; 
that  they  operated  under  that  Act  as  amended  and  under  the  Rail- 
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way  Act;  that  bell  and  whistle  were  sounded  according  to  law; 
that  they  had  not  made  or  maintained  the  embankment,  but,  even 
if  they  had,  the  bank  did  not  cause  or  contribute  to  the  accident; 
and  that,  if  the  plaintiffs  or  any  of  them  suffered  injury,  the  cause 
was  the  negligence  of  the  plaintiffs,  and  of  each  of  them,  in 
approaching  and  driving  upon  the  railway  track  without  taking 
due  precautions  to  see  that  it  was  safe  to  cross,  in  failing  to  keep 
their  car  in  good  mechanical  condition,  with  proper  equipment  and 
under  control,  and  in  stopping  on  the  track  in  front  of  the  approach- 
ing train;  that  the  plaintiffs,  and  each  of  them,  could  have  avoided 
the  accident  by  the  exercise  of  reasonable  care,  and  were  guilty  of 
contributory  negligence  both  personally  and  by  reason  of  the  negli- 
gence of  T.  L.  Reynolds,  who  was  the  agent  of  the  other  passengers 
and  engaged  with  them  in  a common  enterprise.  On  this  issue 
was  joined  without  special  reply. 

The  plaintiffs  in  each  case  served  jury  notices,  and  both  actions 
were  by  consent  tried  together  before  Mr.  Justice  Grant  and  a 
jury  at  the  Kingston  assizes  on  the  2nd,  3rd,  and  4th  February, 
1926. 

At  the  close  of  the  plaintiffs*  case  Mr.  MacMurchy  submitted 
that  on  the  question  of  the  bank  he  was  not  called  upon  for  any 
defence,  but  the  case  was  allowed  to  proceed  subject  to  the  objec- 
tion. 

On  questions  submitted  at  the  close  of  the  defence  the  jury 
found : — 

1.  That  the  railway  company  was  guilty  of  negligence  causing 
the  accident. 

2.  That  such  negligence  consisted  in  not  blowing  the  whistle 
at  the  whistling  post,  and  in  maintaining  a bank  which  obstructs 
the  view  of  trains  coming  from  the  south. 

3.  That  the  plaintiff  T.  L.  Reynolds  could  by  reasonable  care 
have  avoided  the  accident,  but  that  the  other  plaintiffs  could  not 
so  have  avoided  it.  Reynolds’  negligence  is  that  he  was  “ partially 
to  blame  in  neglecting  to  ascertain  the  time  at  which  the  train  was 
due  at  the  crossing.” 

The  respective  degrees  of  negligence  attributed  to  the  plaintiff 
T.  L.  Reynolds  were  75  per  cent,  and  25  per  cent.  Damages  were 
fixed  as  follows:  T.  L.  Reynolds,  $10,900;  Sarah  E.  Reynolds, 

none;  Mary  E.  Craig,  $1,100;  Jeanette  Craig,  $50. 

Applying  the  percentages  determined  to  the  damages  as  pro- 
vided by  the  statute  (the  Contributory  Negligence  Act,  1924).  the 
damages  of  T.  L.  Reynolds  were  reduced  to  $8,175.  As  no  con- 
tributory negligence  was  found  against  the  Craigs,  the  respective 
sums  awarded  them  by  the  verdict  were  left  undisturbed. 
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According  to  undisputed  evidence,  the  plaintiffs  all  resided 
within  three-quarters  of  a mile  of  Ducette’s  crossing,  and  were 
aware  that  the  train  from  the  south  usually  reached  it  daily  about, 
or  a little  after,  12.30  p.m.  All  knew  the  crossing  to  be  a danger- 
ous one.  From  the  direction  in  which  the  plaintiffs  were  tra- 
velling the  angle  made  by  the  highway  with  the  railway  is  very 
acute,  and,  until  a point  within  100  feet  of  the  tracks  was  reached 
by  Reynolds,  who  was  driving  the  car,  he  could  not  in  any  case 
have  seen  the  train.  But  from  that  point  until  he  was  within  50 
feet  of  the  centre  of  the  rails,  the  top  of  the  smokestack  13  feet  6 
inches  above  the  metals  was  visible;  and  from  the  50-foot  point  an 
observer  seated  in  a Ford  car,  with  his  eyes  between  5 feet  and  5 
feet  6 inches  above  the  ground,  could  have  seen  a man  of  average 
height  standing  in  the  centre  of  the  track  170  feet  south  of  the 
centre  of  the  crossing.  The  locomotive  could  have  been  seen  from 
the  same  point  when  it  was  a still  greater  distance  away. 

The  Reynolds  car  as  it  approached  the  railway  was  travelling 
slowly,  about  12  miles  an  hour:  the  train,  which  left  Verona  at 
12.31,  about  30  miles  an  hour.  The  car  did  not  rattle  much— 
“ some  probably/’  Reynolds  admitted,  adding,  Ci  Any  Ford  makes 
a little  noise.  The  jury  all  have  Ford  ears;  Ave  farmers  must  all 
use  them.”  The  weather  was  rainy  and  the  road  muddy  and  slip- 
pery. Beside  Reynolds  sat  his  wife ; Mrs.  Craig  and  her  daughter 
occupied  the  back  seat,  and  had  arranged  between  themselves — the 
Reynolds  deny  knowledge  of  the  pact — that  one  should  look  north 
for  trains,  and  the  other,  the  mother,  to  the  south.  The  curtains 
on  the  driver’s  side  of  the  car  were  down,  and  he  says  that,  while 
he  looked  south  when  some  distance  away,  as  he  came  near  the 
crossing  he  was  looking  ahead  “ through  the  wind-shield,”  and  did 
not  hear  or  see  the  train  until  he  was  within  about  20  feet  of  the 
crossing,  when  Mrs.  Craig  called  out  from  her  seat  behind  him, 
“ There’s  the  train.”  Reynolds  then  put  on  the  brake,  but  the  car, 
which  was  in  high  gear,  had  run  nearly  to  the  rails  before  it  was 
stopped.  His  wife  said,  “ Back  up.”  He  put  his  foot  on  the 
starter,  but  did  not  release  the  brake.  The  car  “ stalled,”  close  to 
the  east  rail,  and  was  thrown  to  the  north  by  the  impact  of  the 
pilot  or  a projecting  part  of  the  right  side  of  the  locomotive. 
Reynolds  sustained  severe,  and  his  wife  slight,  injuries.  The 
thumb  of  Miss  Craig  was  broken.  Her  mother’s  right  hip  and 
shoulder  were  badly  bruised,  and  she  claimed  that  a prolapsus 
resulted.  All  the  occupants  of  the  car  suffered  from  shock.  The 
quantum  of  damages  as  found  is  not  questioned. 

It  is  not  suggested  that  the  trainmen  could  have  possibly  averted 
the  accident  after  they  observed  the  Ford  car  approaching  the  cross- 
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ing,  when  the  train  was  between  two  or  three  car-lengths  away. 
The  Ford  car  was  moving  slowly,  and  the  engine-driver,  who  was 
the  first  of  the  trainmen  to  see  the  car,  thought  it  was  going  to 
stop.  When  he  saw  it  getting  too  close,  he  gave,  he  says,  two  sharp 
blasts  of  the  whistle  and  applied  the  emergency  brake.  The  car 
stalled  on  the  track  when  the  engine  was  within  50  feet  of  it. 

Apart  from  what  was  attributed  to  the  defendants,  by  reason 
of  the  bank  of  the  cut  south-east  of  the  crossing,  the  only  negli- 
gence pleaded  and  attempted  to  be  proved  against  the  defendants 
is  that  sec.  308  of  the  Railway  Act  was  violated,  that  the  whistle 
was  not  sounded  at  least  80  yards  before  reaching  the  grade  cross- 
ing, and  the  bell  was  not  rung  continuously  from  the  time  of  the 
sounding  of  the  whistle  until  the  engine  had  crossed  the  highway. 

There  is  no  finding  that  the  bell  was  not  duly  rung.  The 
preponderating  evidence  is  that  it  was,  though  not  one  of  the  plain- 
tiffs admits  having  heard  the  ringing  before  the  collision. 

The  maintaining  of  the  bank  in  its  original  or  heightened  con- 
dition was  not  negligence  in  law,  and  in  my  view  was  quite  wrongly 
so  found  by  the  jury.  Subject  to  the  order  of  the  Railway  Board 
under  sec.  258  of  the  Act,  the  defendants  had  the  absolute  right  to 
leave  the  bank  in  its  original  condition  after  the  line  was  cut 
through  it  during  construction,  or  to  raise  it  as  several  witnesses 
deposed  that  it  was  raised. 

The  bank  was  on  their  own  property,  and  maintaining  it  was 
not  negligence.  However,  as  that  is  one  of  the  grounds  on  which 
the  defendants  have  been  expressly  found  negligent,  the  verdict 
and  judgment  cannot  stand. 

The  other  ground  of  negligence  alleged  and  found  against  the 
defendants  is  that  the  whistle  was  not  blown  for  the  crossing.  Mr. 
MacMurchy  contends  that  the  evidence  to  the  contrary  is  so  over- 
whelming that  the  jury  could  not  justly  make  such  a finding. 

In  answer  to  his  own  counsel,  the  plaintiff  T.  L.  Reynolds  swore 
at  the  trial  that  “ there  was  no  whistle  at  the  whistle  post — nor 
was  there  no  (sic)  bell  ....  except  when  they  were  about  to  hit 
us  within  the  length  of  the  engine  apart,  so  I saw 

the  steam  come  out,  but  I never  heard  the  whistle;  the  bell  might 
have  rung  after  that  and  the  whistle  likely  blowed.” 

“ Q-  You  did  hear  there  was  a whistle  just  before  the  engine 
hit  you?  A.  I was  convinced  there  was,  but  I did  not  hear  it.” 

On  cross-examination  his  attention  was  called  to  a statement 
which  he  had  made  to  a claims  agent  of  the  defendants  on  the  10th 
December,  while  he  was  in  hospital,  and  which  was  taken  down  in 
writing.  It  was  witnessed  by  Reynolds’  wife,  an  educated  woman. 
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manifesting  great  intelligence  in  her  evidence.  Referring  to  this 
document  Mr.  MacMurchy  said 

“ I think  you  said  at  one  time  that,  while  yon  did  not  hear  the 
bell  or  whistle,  they  must  have  sounded  ? A.  I did  say  that  once. 

“Q.  You  are  not  trying  to  say  anything  more  than  that  now'? 
* Well,  I did  not  hear  the  whistle  or  bell  warning,  I would  not  say 
they  were  not  sounded ’ — that  is  your  statement  ? A.  Yes,  I know 
I signed  it.” 

Mrs.  Reynolds  deposed  that  the  train  did  not  whistle  till  it 
came  around  the  bend,  three  or  four  little  short  toots.  Her  counsel 
then  asked  suggestively,  “ That  is  the  first  it  gave  ?”  His  ques- 
tion was  echoed  in  the  answer,  That  is  the  first  it  gave.” 

“ Q.  How  do  you  know  ? A.  I did  not  hear  it  and  I know  if 
it  blew  at  the  whistling  post  where  it  should  have,  and  if  it  did  so, 
it  almost  would  have  been  upon  us  before  it  got  through  blowing.” 

Cross-examined,  Mrs.  Reynolds  was  asked,  in  reference  to  the 
crossing  signals — bell  and  whistle — “ All  you  can  say  is  that  you 
did  not  hear  them  ? A.  Yes,  I can  say  I did  not  hear  them. 

“ Q.  You  won’t  say  they  were  not  given  ? A.  I could  not  say 
they  were  given. 

“ Q.  And  you  cannot  say  that  they  were  not  given — all  you  can 
do,  you  speak  for  yourself?  A.  I speak  for  myself. 

“ Q.  You  do  not  undertake  to  say  that  other  people  may  not 
have  heard  these  signals  though  you  did  not  hear  them?  A.  If 
they  had  been  given,  I think  I would  have  heard  them. 

“ Q.  Do  you  think  you  are  answering  the  question  ? Do  you 
think  you  are  quite  fair  with  me  ? A.  I do  not  know  what  other 
people  heard. 

“Q.  That  is  not  fair;  however,  you  perhaps  do  not  understand 
me;  I am  instructed  that  a number  of  people,  more  than  a dozen, 
will  say  that  they  heard  these  signals,  and  given  at  the  proper 
place — do  you  understand  that?  A.  Yes. 

“ Q.  Now.  if  that  evidence  is  proved,  will  you  undertake  to  say 
that  the  signals  were  not  given  ? A.  Not  if  that  evidence  is  proved.” 

Mrs.  Craig  was  asked  in  chief  what  she  had  to  say  about  the 
signals  and  said  : — 

“ A.  There  was  no  signal  given  of  any  approaching  train. 

“ Q.  What?  A.  There  was  not  any  signal  given. 

« Q.  How  do  you  know  that?  A.  Well,  I did  not  hear  the 
whistle  blow  nor  the  bell  ring. 

“ Q.  Did  you  hear  the — there  was  something  said  about  four 
toots,  just  as  the  engine  was  on  you — did  you  hear  them?  A.  No. 
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“ Q.  How  do  you  account  for  not  hearing  them  ? A.  If  those 
four  toots  were  given,  it  was  after  the  train  struck  the  car.” 

It  may  be  observed  that  Mrs.  Craig  is  the  only  witness  who  says 
that  the  four  toots  were  given  after  the  collision.  In  other  respects, 
especially  as  to  the  distance  at  which  a train  coming  north  could 
be  seen,  from  the  car  in  which  she  was  riding,  her  evidence  is,  to 
say  the  least,  erroneous  and  manifestly  biassed. 

Miss  Craig  was  asked  what  she  had  to  say  about  warnings  and 
answered:  “ Well  the  bell  did  not  ring  and  the  whistle  did  not  blow 
— not  that  I know.” 

No  witness  called  on  behalf  of  the  plaintiffs  corroborates  their 
statement  that  the  proper  signals  were  not  given.  In  my  experi- 
ence as  a judge,  this  material  point  is  always  sworn  to  by  the  sur- 
viving victims  of  the  similar  encounters  between  a railway  train 
and  a motor  car,  who  so  frequently  appeal  to  the  Courts  in  the  hope 
that,  notwithstanding  their  obvious  negligence,  a jury  will  find  in 
their  favour  against  a railway  company.  It  may  be,  and  I think 
is,  a physiological  fact  that  the  shock  sustained  obliterates  the. 
sensitive  memory  of  impressions  received  during  a period  before 
the  accident,  varying  in  length,  and  that  the  evidence  is  honestly 
given.  In  any  case  the  testimony  of  Mr.  Reynolds  amounts,  when 
analysed,  to  no  more  than  that  he  did  not  hear  the  signals.  He 
did  not  even  hear  the  alarm  “ toots  ” — one,  two,  three,  or  four  in 
number — according  to  the  evidence  of  different  witnesses.  His 
wife's  testimony  as  to  the  whistle  and  bell  was  suggested  to  her  in 
a leading  question,  and  is  therefore  lacking  in  evidential  value. 
Moreover,  even  that  was  weakened  on  cross-examination.  Mrs. 
Craig,  when  pressed,  deposed  to  no  more  than  that  she  did  not  hear 
the  proper  signals,  and  in  other  respects — as  to  the  four  “ toots  ” 
after  the  accident  and  especially  the  distance  at  which  the  train 
could  have  been  seen  had  she  looked  for  it  in  time,  her  evidence  is, 
to  say  the  least,  clearly  erroneous.  Her  daughter  says  no  more 
than  that,  as  far  as  she  knows , the  signals  were  not  given. 

Against  the  testimony  of  these  plaintiffs — every  one  of  whom 
plainly  realised  at  the  trial  what  it  was  necessary  for  them  to 
attempt  to  prove — stands  a great  mass  of  unshaken  evidence  by 
persons  who,  with  the  possible  exception  of  the  defendants’  em- 
ployees, were  indifferent  regarding  the  result. 

Turiff,  the  engine-driver  of  the  train,  swears  that  he  gave  the 
signal  for  Ducette’s  crossing  at  the  whistling  post  and  started  the 
automatic  bell  ringing.  He  had  his  head  out  of  the  right  window 
of  the  cab  and  was  looking  ahead.  When  be  was  between  two  and 
three  car-lengths — 130  to  195  feet  away — he  saw  Reynolds'  car 
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approach  the  crossing,  moving  slowly  within  15  to  20  feet  of  the 
track.  At  first  he  thought  it  was  going  to  stop,  and  then,  realising 
that  it  was  getting  too  close,  whistled  two  sharp  blasts,  applied  the 
emergency  brake,  and  when  his  engine  was  about  60  feet  away  saw 
the  car  stall  on  the  track.  His  train  was  stopped  when  about  65  feet 
past  the  crossing,  and  the  bell  was  then  still  ringing. 

McAdam,  the  fireman,  says  that  Turiff  sounded  the  whistle  for 
the  crossing  a quarter  mile  south  of  it  and  turned  on  the  automatic 
bell.  When  about  65  feet  away,  he  saw  the  nose  of  the  car  just 
over  the  right  rail.  The  car  was  then  stalled.  The  bell  continued 
ringing  until  he  shut  off  the  valve  after  the  accident.  In  his 
excitement  he  did  not  notice  the  alarm  blasts;  but  he  remembers 
especially  the  whistling  for  the  crossing,  as  it  drowned  out  a remark 
which  he  was  making  at  the  time  to  the  engine-driver. 

Funnell,  the  train  conductor,  heard  the  whistling  for  the  Long- 
Lake  and  Ducette  crossings,  and  the  alarm  blasts,  and  felt  the 
application  of  the  emergencj^  brake. 

The  baggageman,  Cooper,  was  in  the  combination  baggage  and 
smoking  car  when  he  heard  the  signals  for  both  crossings.  Just 
before  the  collision,  he  heard  two  sharp  blasts,  and  then  felt  the 
emergency  brake  go  on. 

Seaton,  the  express  messenger,  was  in  his  car.  He  heard  the 
two  blasts  and  when  he  went  out  of  the  car  after  the  accident  the 
bell  was  still  ringing.  He  had  not  noticed  it  ringing  before. 

All  these  men  had  served  for  long  periods  on  the  road,  and, 
while  there  is  some  difference  as  to  details  in  their  testimony  in 
regard  to  the  signals  for  Ducette  crossing,  there  was  no  wavering. 

Moffatt,  the  brakesman,  deposes  to  a statement  made  by  Mrs. 
Craig,  while  in  the  combination  car  after  the  accident,  in  which 
he  said : “ I made  the  remark  that  previous  to  the  accident  she 
made  the  remark  that  she  thought  she  heard  the  train.”  This  was 
denied  by  Mrs.  Craig. 

Kenyon,  a farmer  living  near  Ducette’s  crossing,  did  not  hear 
fhe  train  but  heard  whistling  which  he  thought  was  for  the  cross- 
ing, and  then  the  blasts  which  he  thought,  as  he  observed  to  his 
wife,  meant  that  some  of  Mrs.  Ducette’s  cows  were  on  the  track. 
His  wife  corroborated  his  statement.  They  were  in  their  house 
and  did  not  hear  the  whistling  for  the  more  distant  crossing  at  the 
south  end  of  Long  Lake.  Clough,  who  lived  near  the  Ducettes, 
heard  four  toots  of  the  whistle,  which  he  thought  was  not  the  sig- 
nal for  the  crossing,  and  at  the  same  time  heard  the  bell  ringing. 

Albertson,  who  also  lived  in  the  vicinity,  heard  the  usual  signal 
for  the  crossing,  the  whistle  they  usually  blow,  two  long  and  two 
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short,  but  could  not  say  whether  they  were  for  Long  Lake  or 
Ducette’s. 

Mrs.  Dueette,  who  lived  near  the  crossing,  did  not  hear  any- 
thing or  pay  any  attention  to  the  train  until  it  blew  when  at  or  a 
little  north  of  her  house.  The  bell  was  ringing  at  the  same  time. 

Several  passengers  on  the  train  gave  evidence.  Walroth,  an 
employee  of  the  Bank  of  Montreal,  boarded  the  train  at  Verona. 
He  deposed  that  he  heard  the  whistle  blow  at  the  Long  Lake  cross- 
ing, two  long  and  two  short.  He  heard  the  whistle  blow  again, 
two  long  and  two  short.  DucetPs,  it  may  be  stated,  is  the  next 
crossing  north  of  Long  Lake.  He  does  not  remember  hearing  any- 
thing else. 

'Clark,  who  was  also  on  the  train,  was  dozing  after  leaving 
Verona,  and  was  interrupted  by  four  sharp  nervous  blasts. 

Beale,  another  passenger,  heard  the  whistle  for  the  crossing,  two 
longs  and  two  shorts,  and  then  a few  seconds  after  that,  heard 
another  sharp  whistle,  and  then  the  brakes  were  put  on.  He  could 
not  state  how  often  he  heard  the  whistle  blow  after  leaving  Verona, 
as  he  was  not  paying  much  attention,  but  he  knows  he  heard  it 
blow  for  the  particular  crossing. 

Because  some  of  these  witnesses  did  not  hear  all  the  signals, 
Mr.  Cunningham  contends  that  their  evidence  is  not  conclusive 
that  the  whistle  was  blown  for  the  Ducette  crossing.  It  is  a matter 
of  common  knowledge  that  while  a sound  may  impress  the  sense  of 
hearing,*  the  mind  may  not  apprehend  the  sensation — in  other  words 
that  attention  must  first  fie  excited.  One  witness  deposed  that  the 
ordinary  crossing  signals  are  given  so  frequently  on  this  railway 
line  that  ordinarily  little  attention  is  paid  to  them  by  a passenger. 

On  the  whole  the  evidence ' is  overwhelming  that  the  proper 
signals  were  given  for  Hucette’s  crossing. 

I therefore  think  that,  following  the  decision  of  this  Court  in 
Alyea  v.  Canadian  National  Railway  Co.,  57  O.L.R.  665,  it  is 
proper  for  the  Court  to  interfere  and  say  that  the  jury  was  wrong 
in  accepting  the  negative  testimony,  for  it  amounts  to  nothing  more, 
of  the  plaintiffs,  against  the  positive  and  credible  evidence  of  a 
large  number  of  witnesses.  The  result  is  that  the  appeal  of  the 
defendants  against  the  verdict  in  favour  of  Reynolds  should  be 
allowed  with  costs. 

The  appeal  against  the  judgment  in.  favour  of  the  Craigs  pre- 
sents, in  my  opinion,  no  greater  difficulty,  apart  from  the  confu- 
sion resulting  from  so  much  attention  paid  to  the  bank  during  the 
course  of  the  trial.  The  answer  of  the  jury  that  the  Craigs  were 
not  guilty  of  contributory  negligence  has  no  evidence  to  support  it. 

22 — 59  o.l.r. 
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Mrs.  Craig,  co-operating  with  her  daughter,  had  undertaken  to 
look  ont  for  the  train.  She  could  have  seen  it,  had  she  looked,  in 
ample  time  to  have  had  the  car  stopped  in  a position  of  safety.  In 
failing  to  do  what  she  could  have  done,  she  was  plainly  negligent, 
and,  as  the  daughter  was  acting  with  her,  neither  the  daughter  nor 
the  mother  is  entitled  to  recover,  and  the  appeal  against  the  Craigs 
should  also  be  allowed. 

Nothing  justifies  the  cross-appeal.  The  whole  cause  of  the  acci- 
dent was  the  negligence  of  Reynolds  and  the  Craigs.  In  this  con- 
nexion I think  it  well  to  quote  as  expressing  the  'law  a statement 
made  by  Mr.  Justice  Rose  in  an  unreported  judgment  in  the  case 
of  Friedman  v.  Canadian  National  Railways,  31  Can.  Ry.  Cas. 
401:— 

“ If  he  (a  driver)  is  approaching  a line  of  which  he  has  not  a 
clear  view,  I think  he  must  proceed  only  at  such  a speed  as  that 
when  he  gets  to  the  place  where  he  has  a view  he  will  be  able  to 
stop  short  of  the  line  if  his  view  has  advised  him  that  stopping  is 
necessary;  and  if  the  obstruction  to  the  view  is  so  close  to  the  line 
i hat  no  speed  at  which  he  can  travel  is  so  slow  as  that  if  travelling 
at  that  speed  he  can  stop  short  of  the  line  after  he  has  had  his  view, 
I think  he  is  bound  to  prepare  to  stop,  and  stop  and  look,  at  the 
point  where  he  can  see  past  the  obstruction.  We  have  no  rule  in 
tliis  Province  of  ‘stop,  look,  and  listen/  but  we  have  the  rule  that 
the  driver  approaching  a railway  line  where  he  knows  that  trains 
may  be  expected  at  any  moment,  trains  which  cannot  avoid  him,  is 
bound  to  make  such  observation  as  will  ensure  his  knowing  that 
he  is  safe  to  cross  before  he  proceeds  to  cross,  or  is  safe  at  least  so 
far  as  any  train  travelling  at  a customary  and  reasonable  rate  is 
concerned.” 

Appeal  allowed  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 

Keewatin  Power  Co.  Ltd.  v.  Keewatin  Flour  Mills  Co. 

Ltd. 

Keewatin  Power  Co.  Ltd.  y.  Lake  of  the  Woods  Milling  Co. 

Ltd. 

Crown  — Action  to  Restrain  Diversion  of  Water  — Counterclaim  for 
Declaration  of  Right  to  Divert — Prior  Crown  Grant — Refusal  of 
Court  to  Add  Attorney-General  as  Defendant  to  Counter'claim — 
Jurisdiction  of  Court — Remedy  by  Petition  of  Right — Rectification 
of  Crown  Grant — Disposal  of  Questions  Raised  upon  Summary  Ap- 
plication— Joinder  of  Defendants  to  Counterclaim — Rule  113. 

The  plaintiffs  in  both  action©  sought  a 'declaration  that  the  defendants 
had  no  right  to  divert  water  from  a lake  into  a river,  and  an  injunc- 
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tion  and  damages.  The  defendants  disputed  the  plaintiffs’  title  and 
alleged  that  in  doing  what  was  complained  of  they  were  acting  under 
the  authority  of  a grant  from  the  Grown  prior  to  the  plaintiffs’  grant, 
and  that  the  plaintiffs’  grant  from  the  Grown  was  subject  to  the 
defendants’  rights.  The  Master  made  an  order  in  Chambers  allowing 
the  defendants  to  amend  their  defence  and  to  set  up  a counterclaim 
against  the  plaintiffs,  but  refused  to  add  the  Attorney-General  for 
Ontario  as  a co-defendant  to  the  counterclaim.  The  counterclaim  as 
allowed  by  the  Master  merely  asked  for  a declaration  that  if  the 
Crown  grants  to  the  defendants  did  not  upon  their  true  construction 
confer  upon  the  defendants  the  right  to  take  water  from  the  lake 
the  Crown  grant  to  and  the  title  of  the  plaintiffs  was  subject  to  that 
right.  Upon  appeal  from  the  Master’s  order,  Weight,  J.,  in  Cham- 
bers, added  the  Attorney-General  as  a defendant  to  the  counterclaim 
and  enlarged  the  relief  claimed  by  the  counterclaim  so  as  to  include 
a claim  by  the  defendants  for  rectification  of  the  grant  to  them  or 
to  have  it  treated  as  rectified:  — 

Held,  reversing  the  order  of  Wright,  J.,  and  restoring  that  of  the 
Master,  that  an  action  would  not  lie  against  the  Attorney-General 
to  establish  any  such  claim  as  was  proposed  to  be  made  in  the 
counterclaim. 

If  there  was  any  remedy,  it  must  be  by  petition  of  right,  and  even 
upon  petition  of  right  there  is  no  power  in  the  Court  to  compel  the 
Grown  to  make  a grant  of  land. 

The  fact  that  the  Crown,  after  the  grants  to  the  defendants,  granted 
all  the  remaining  lands  and  water  powers  in  question  to  the  plajin- 
tiffs  so  as  to  leave  no  further  estate  or  interest  vested  in  itself,  did 
not  enable  the  Court  to  do  indirectly  what  it  could  not  do  directly. 

Where  the  estate  to  be  conveyed  or  divested  is  in  the  Crown,  a rectifi- 
cation which  will  effect  that  purpose  cannot  be  adjudged  unless  the 
Crown  is  itself  properly  before  the  Court. 

Hanley  v.  Peai'son  (1879).  13  Ch.  D.  545,  McLean  Golcl\  Mines  Ltd.  V>. 
Attorney -General  for  Ontario  ( 1925 ) , 58  O.L.R.  64  (reversed  by  the 
Judicial  Committee  of  the  Privy  Council  in  Attorney-General  for 
Ontario  v.  McLean  Gold  Mines  Ltd.  (1926),  reported  in  foot-notei, 
post),  and  Esquimau  and  Nanaimo  Railway  Co.  v.  Wilson,  [1920] 
A.C.  358,  distinguished. 

As  the  pleadings  disclosed  fully  and  precisely  the  relief  which  the 
defendants  claimed  through  the  Attorney-General  as  against  the 
Crown,  there  was  no  reason  why  the  questions  raised  should  not  be 
disposed  of  upon  summary  application. 

Electrical  Development  Co.  of  Ontario  v.  Attorney -General  for  Ontario, 
[1919]  A.C.  687,  distinguished. 

SemMe,  that  the  relief  claimed  against  the  plaintiffs  and  that  claimed 
against  the  Attorney-General  were  so  different  in  their  character, 
though  relating  to  the  same  subject-matter,  as  to  preclude  the  joinder 
of  the  Attorney-General  as  a co-defendant  to  the  counterclaim. 

Rule  113  considered. 

Appeals  by  the  defendants  from  orders  of  the  Master  of  the 
Supreme  Court  of  Ontario  sitting  in  Chambers. 

March  19.  The  appeals  were  heard  by  Wright,  J.,  in  Cham- 
bers. 

Christopher  C.  Robinson,  K.C.,  for  the  defendants. 

Edward  Bayly,  K.C.,  for  the  Attorney- General  for  Ontario. 

C.  F.  II.  Carson,  for  the  plaintiff  company. 
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April  15.  Weight,  J.  % — -These  are  appeals  from  orders  made 
by  the  Master  in  each  of  the  above  mentioned  actions,  whereby  he 
refused  to  add  the  Attorney-General  as  a party  defendant  to  the 
counterclaim  for  relief  against  the  Crown  to  be  set  up  by  way  of 
counterclaim  in  the  actions. 

The  actions,  so  far  as  disclosed  by  the  pleadings,  are  practically 
identical  and  are  brought  by  the  plaintiff  company  against  the 
defendants  for  a declaration  that  the  defendants  have  no  right  to 
divert  certain  waters  from  the  Lake  of  the  Woods  into  Winnipeg 
River,  and  for  an  injunction  and  for  damages. 

The  defendants  in  their  statements  of  defence  dispute  the  plain- 
tiff company’s  title,  and  allege  that  they  were  acting  under  the 
authority  of  a grant  from  the  Crown  in  doing  the  acts  complained 
of,  and  that  the  plaintiff  company’s  grant  from  the  Crown  was 
subject  to  the  defendants’  rights. 

The  defendants  desired  to  have  the  Attorney-General  for  Ontario 
added  as  a party  defendant  by  way  of  counterclaim  and  to  have 
their  pleadings  amended  in  order  that  they  might  claim  that  if 
the  grant  from  the  Crown  relied  upon  by  the  defendants  did  not, 
upon  the  true  construction,  confer  upon  the  defendants  the  right 
to  do  the  acts  complained  of,  the  grant  should  be  rectified  so  as  to 
confer  such  right,  and  to  claim  that  the  grant  from  the  Crown  to 
the  plaintiff  in  each  action  is  subject  to  such  right,  etc. 

The  Master  in  his  judgment  dealt  exhaustively  with  the  ques- 
tion whether  relief  of  this  nature  could  be  obtained  against  the 
Crown  in  an  action,  and  in  effect  held  that  the  relief  claimed  could 
only  be  obtained  by  way  of  petition  of  right,  which  would  necessi- 
tate the  obtaining  of  a fiat.  The  Master  also  held  that  the  defend- 
ants had  failed  to  shew  affirmatively  that  they  were  entitled  upon 
established  principles  to  what  they  ask  for  on  the  motions. 

The  effect  of  the  Master’s  judgment  was  to  preclude  the  defend- 
ants from  claiming  rectification  of  the  patent,  as,  in  the  absence  of 
the  grantor,  in  this  instance  the  Crown,  from  the  record,  it  would 
not  be  competent  for  the  Court  to  deal  with  this  question. 

I think  the  appeal  may  properly  be  disposed  of  on  the  short 
ground  that  it  is  highly  undersirable  on  a summary  application  to 
determine  a point  of  great  importance  or  to  prevent  the  matter  being 
fully  developed  at  the  trial  after  all  possible  evidence  has  been 
adduced  and  the  claims  of  the  parties  fully  presented. 

In  my  view,  the  Master  was  not  required  to  enter  into  a minute 
examination  of  what  the  law  applicable  to  the  matter  was,  but  was 
called  upon  merely  to  determine  whether  it  was  necessary,  in  order 
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to  give  the  defendants  relief,  that  the  proper  parties  should  be 
added. 

The  Master  in  his  judgment  sought  to  distinguish  the  decision 
in  Electrical  Development  Co.  of  Ontario  v.  Attorney-General  for 
Ontario , [1919]  A.C.  687.  I must  confess  that  I fail  to  see  how 
that  case  can  be  distinguished  in  principle  from  the  present  case. 
The  principle  laid  down  in  that  case  appears  to  be  that  upon  an 
interlocutory  application,  where  the  matter  to  be  determined  is  a 
question  of  practice,  it  is  not  desirable  that  the  rights  of  the  par- 
ties should  be  determined,  but  that  each  party  should  be  allowed 
to  develop  and  present  its  claims  at  the  trial.  In  the  case  men- 
tioned, it  is  true  that  the  Attorney-General  had  been  made  a party 
originally,  and  it  was  sought  to  have  the  action  already  instituted 
against  him  dismissed,  but  that  does  not  alter  the  principle 
involved,  namely  that  upon  a summary  application  on  a question 
of  practice  it  is  neither  proper  nor  desirable  that  the  rights  of  the 
parties  to  relief  should  be  determined.  That  should  be  left  for  the 
decision  of  the  trial  Court.  This,  in  my  view,  is  sufficient  to  justify 
the  allowance  of  the  appeal. 

The  points  raised  are  of  great  importance  and  demand  serious 
consideration  in  the  ordinary  course  of  law  and  ought  not  to  be 
summarily  dealt  with. 

As  well,  I think,  the  order  of  the  Master  was  wrong  as  being 
based  upon  an  erroneous  view  of  the  authorities.  I think  it  is  quite 
clear  that  a claim  such  as  the  present  can  be  maintained  in  an 
action  as  distinguished  from  a petition  of  right  against  the  Crown. 
What  is  sought  is  a rectification  of  the  patent,  and  this  involves 
merely  a declaration  that  it  should  be  rectified  and  does  not  call 
for  a conveyance  of  any  estate  from  the  Grown.  See  Hanley  v. 
Pearson  (1879),  13  Ch.  D.  545.  To  that  extent  the  Crown  is  only 
indirectly  concerned.  If  the  relief  be  granted,  there  will  be  noth- 
ing directing  the  Crown  to  do  any  act  whatever. 

These  cases  in  many  of  their  features  resemble  Esquimau  and 
Nanaimo  Railway  Co.  v.  Wilson ■,  [1920]  A.C.  358.  In  that  case 
practically  the  same  contentions  as  in  this  case  were  advanced 
against  adding  the  Attorney-General  as  a party  defendant  (see 
judgment  of  Lord  Buekmaster  at  p.  363),  but  the  Privy  Council 
refused  to  give  effect  to  them.  The  judgment  at  p.  368  appears  to 
me  to  be  conclusive  of  the  questions  raised  on  these  appeals. 

The  judgment  in  Eastern  Trust  Co.  v.  McKenzie  Mann  & Co. 
Ltd.,  [1915]  A.C.  750,  appears  to  confirm  the  view  I entertain, 
and  refers,  with  approval,  to  the  decisions  in  Dyson  v.  Attorney- 
General,  [1911]  1 K.B.  410;  Burghes  v.  Attorney-General , [1912] 
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Wright,  J.  i ,Ch.  173.  The  decision  of  the  Seecond  Divisional  Court  of  the 
1926.  Appellate  Division  in  McLean  Gold  Mines  Ltd.  v.  Attorney-Gen- 
__  eral  for  Ontario  (1925),  58  O.L.R.  64,  is  helpful  in  that  it  recog- 

Power  Co.  nises  the  right  of  a party  to  add  the  Attorney-General  for  Ontario 
Ltd.  jn  an  action  where  no  direct  relief  is  asked  as  against  the  Crown, 
Keewatin  but  merely  a declaration  as  to  the  rights  between  the  respective 
mItlsOo  c^aiman^s  from  the  Crown. 

Ltd.  Mr.  Bayly  on  the  argument  strenuously  contended  that  the 

Court  had  no  jurisdiction  to  give  a declaratory  judgment  under 
such  circumstances  as  exist  in  the  present  case.  I think  that  con- 
tention is  conclusively  disposed  of  by  the  judgments  in  Dyson  v. 
Attorney-General  and  Burghes  v.  Attorney -General,  to  which  ref- 
erence has  already  been  made. 

This  is  not  a hypothetical  case  submitted  to  the  Court  for  its 
opinion,  but  the  dispute  arises  upon  an  actual  state  of  facts,  and 
the  rights  of  the  parties  depend  upon  the  decision  of  the  Court. 

The  decision  in  the  Dyson  case,  in  [1911]  1 K.B.  410,  is  par- 
ticularly helpful  in  the  consideration  of  this  case.  In  fact  the 
judgment  of  the  Master  of  the  Rolls  in  that  case  would  indicate 
that  it  is  quite  competent  for  a party  to  file  a bill,  or,  under  the 
present  practice,  to  commence  an  action,  against  the  Attorney- 
General  even  where  the  rights  of  the  Crown  are  the  immediate 
and  sole  object  of  the  action.  At  p.  419  of  the  report  there  are 
some  passages  from  the  judgment  of  Fletcher  Moulton,  L.J.,  which 
are  particularly  in  point.  I gather  from  the  Lord  Justice’s  judg- 
ment at  that  page  that  he  held — or  was  prepared  to  hold— that  it 
was  not  only  within  the  power  of  the  Court  but  was  a proper  case 
in  which  to  exercise  the  power  to  make  a declaratory  judgment. 
The  judgment  of  Farwell,  L.J.,  at  p.  421,  is  quite  clear  and  explicit 
in  holding  that  in  a case  like  the  present  the  Attorney-General  is 
properly  made  a party.  I cite  a passage  from  the  judgment  of  the 
Lord  Justice  at  p.  421,  which  I consider  directly  in  point: — 

“ It  has  been  settled  law  for  centuries  that  in  a case  where  the 
estate  of  the  Crown  is  directly  affected  the  only  course  of  proced- 
ing  is  by  petition  of  right,  because  the  Court  cannot  make  a direct 
order  against  the  Crown  to  convey  its  estate  without  the  permis- 
sion of  the  Crown,  but  when  the  interests  of  the  Crown  are  only 
indirectly  affected  the  Courts  of  Equity,  whether  the  Court  of 
Chancery  or  the  Exchequer  on  its  equity  side  . . . could  and 

did  make  declarations  and  orders  which  did  affect  the  rights  of 
the  Crown.” 


Upon  both  grounds,  therefore,  the  appeal  ought  to  be  allowed 
and  the  order  of  the  Master  varied  by  adding  the  Attorney-General 
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for  Ontario  as  a party  defendant  to  the  counterclaim,  and  allowing 
the  defendants  to  set  up  their  claim  for  relief  as  asked. 

The  plaintiff  company  in  each  action  served  a notice  that  it 
would  ask  that  the  Master’s  order  allowing  the  statement  of  defence 
to  be  amended  should  be  set  aside,  but  this  was  not  seriously  argued 
upon  the  appeal,  and  I do  not  think  the  order  could  in  that  respect 
be  successfully  attacked.  As  the  question  raised  on  this  appeal  are 
of  great  nicety  and  of  considerable  importance,  it  would,  in  my 
opinion,  be  a very  proper  case  for  an  appellate  court. 

The  appeals  of  the  defendants  will  be  allowed  with  costs  to 
them  in  any  event. 

The  Attorney-General  appealed  (by  leave)  from  the  orders  of 
Wright,  J. 

May  27.  The  appeals  were  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

Edward  Bayly  K.C.,  for  the  appellant,  argued  that  he  should 
not  have  been  added  as  a party  defendant:  Union  Natural  Gas  Co . 
v.  Chatham  Gas  Co.  (1918),  56  Can.  S.C.R.  253,  at  p.  265.  The 
Court  had  no  jurisdiction  to  rectify  a patent  from  the  Crown,  nor 
to  decree  the  issue  of  letters  patent  from  the  Crown:  McLean  Gold 
Mines  Ltd  v.  Attorney-General  for  Ontario , 58  O.L.R.  64,  at  p. 
68;  Fitzpatrick  v.  The  King  (1925),  57  O.L.R.  178,  at  pp.  189- 
19<6;  Pride  v.  Rodger  (1896),  27  O.R.  320,  at  p.  325;  Simpson  v. 
Grant  (1855),  5 Gr.  267,  at  pp.  271-3.  The  Attorney-General  is 
not  a necessary  party:  Zock  v.  Clayton  (1913),  28  O.L.R.  447,  at 
pp.  450-1  and  466-70;  Farah  y.  Glen  Lake  Mining  Co.  (1908),  17 
O.L.R.  1,  at  pp.  16-19;  Florence  Mining  Co.  Ltd.  v.  Cohalt  Lake 
Mining  Co.  Ltd.  (1909),  18  O.L.R.  275,  at  pp.  ’284-5.  Such  a 
rectification  as  is  sought  would  require  a grant  of  the  -Crown’s 
estate  and  would  involve  a derogation  from  the  Crown’s  grant  to 
the  plaintiff:  Dyson  v.  Attorney-General , [1911]  1 K.B.  410.  A 
declaratory  judgment  cannot  be  pronounced  against  the  Attorney- 
General  when  the  Crown’s  estate  is  directly  affected:  Hodge  v. 
Attorney-General  (1838),  3 Y.  & C.  Ex.  342;  Smith  v.  Attorney- 
General  of  Ontario , [1924]  S.C.R.  331.  Nor  could  the  relief  sought 
be  obtained  indirectly  from  the  Crown  through  adding  the  Attor- 
ney-General as  a party  One  could  not  counterclaim  against  the 
Crown  without  a fiat:  Atto?ney-General  for  Ontario  v.  Russell 
(1921),  49  O.L.R.  103,  at  pp.  110-112.  The  relief  claimed  against 
the  Crown  can  be  obtained,  if  at  all,  only  by  petition  of  right. 

Christopher  C.  Robinson , K.C.,  for  the  defendants,  respond- 
ents, contended  that  there  were  two  questions  to  be  decided : first, 
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was  the  Crown  a necessary  party  ? and,  second,  must  the  defendants, 
in  seeking  redress,  proceed  by  petition  of  right?  As  to  the  first 
question,  he  contended  that  the  Crown  should  be  a party  because 
if  the  Crown  had  given  the  plaintiffs  something  which  it  had 
already  given  the  defendants,  the  plaintiffs  might  have  some  claim 
for  redress  against  the  Crown:  McLean  Gold  Mines  Ltd.  v. 
Attorney- General  for  Ontario , supra;  Dyson  v.  Attorney -General, 
[1911]  1 K.B.  410.  As  to  the  second  question,  it  was  not  necessary 
that  the  defendants  should  proceed  by  petition  of  right.  That  pro- 
cedure should  be  followed,  where  the  estate  of  the  Crown  is  directly 
affected,  but  where,  as  here,  the  interests  of  the  Crown  are  only 
indirectly  affected,  one  may  proceed  by  action  and  add  the  Attor- 
ney-General as  a party : Esquimau  and  Nanaimo  Railway  Co.  v. 
Wilson , [1920]  A.C.  358.  These  cases  are  of  such  importance  that 
they  should  not  be  disposed  of  on  a summary  application : Electrical 
Development  Co.  of  Ontario  v.  Attorney-General  for  Ontario , 
[1919]  A.C.  687. 

C.  F.  H.  Carson , for  the  plaintiff  company,  supported  the 
position  taken  by  the  Attorney-General. 

Bayly,  K.C.,  in  reply,  submitted  that  complete  relief  could  be 
given  the  defendants  without  the  Attorney-General  being  made  a 
party. 

September  23.  The  judgment  of  the  Court  was  read  by  Orde, 
J.A. : — By  their  statement  of  claim  in  each  action  the  plaintiffs 
allege  that  they  are  the  owners  of  certain  parcels  of  land  and 
premises  and  land  covered  with  water  in  the  town  of  Kenora, 
including  land  on  both  sides  of  the  west  branch  of  the  Winnipeg 
River  where  it  leaves  the  Lake  of  the  Woods,  and  of  a water  power 
on  such  west  branch,  across  which  they  have  erected  a dam;  that 
the  defendants  in  each  case,  by  means  of  an  artificial  channel  exca- 
vated across  certain  lands  respectively  owned  by  them,  are  wrong- 
fully 'diverting  large  quantities  of  water  which  would  otherwise 
flow  through  the  west  branch  by  and  over  the  lands  of  the  plain- 
tiffs, thereby  damaging  the  plaintiffs.  They  claim  an  injunction, 
damages,  and  further  and  other  relief. 

By  their  statements  of  defence  the  defendants  in  each  action, 
in  addition  to  a denial  of  certain  of  the  allegations  of  the  plain- 
tiffs, set  up  certain  conditions  and  restrictions  embodied  in  the 
Crown  grant  to  the  plaintiffs  and  certain  transactions  and  negotia- 
tions with  and  between  the  Governments  of  Canada  and  of  Ontario 
prior  to  the  issue  of  the  three  patents  in  question  as  affecting  the 
construction  of  the  grants  and  as  entitling  the  defendants  to  exer- 
cise the  rights  complained  of  by  the  plaintiffs,  and  further  that 
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the  plaintiffs  are  estopped  by  acquiescence,  consent,  and  laches,  and 
are  also  barred  by  the  Statute  of  Limitations. 

This  appeal  results  from  a motion  made  before  the  Master  of 
the  Supreme  Court,  by  the  defendants  in  each  action,  for  leave  to 
amend  their  statement  of  defence  and  to  set  up  a counterclaim  to 
which  they  sought  to  make  the  Attorney-General  for  Ontario  a co- 
defendant with  the  plaintiffs.  The  learned  Master  granted  leave 
to  amend  the  statement  of  defence  and  to  set  up  a counterclaim 
against  the  plaintiffs,  but  he  refused  leave  to  add  the  Attorney- 
General  as  a party  defendant  to  the  counterclaim. 

From  such  refusal  the  defendants  appealed,  and  Wright,  J., 
in  Chambers,  reversed  the  Master's  order  in  that  regard  and  gave 
leave  to  make  the  Attorney-General  a co-defendant  thereto  with 
the  plaintiffs.  By  leave,  the  Attorney-General  now  appeals  from 
the  orders  of  Wright,  J. 

The  Master  and  Wright,  J.,  both  give  considered  reasons  for 
their  judgments,  the  former  refusing  the  application  to  add  the 
Attorney-General  upon  the  ground  that  the  relief  claimed,  in  so 
far  as  the  Attorney-General  is  concerned,  is  in  substance  a claim 
against  the  Crown,  for  which  the  only  remedy  is  by  way  of  petition 
of  right,  while  Wright,  J.,  is  of  the  opinion  that  the  case  is  one  in 
which  the  defendants  may  obtain  relief  by  a declaratory  judgment 
against  the  Attorney-General,  and  in  any  event  that  the  question 
ought  not  to  be  disposed  of  summarily,  but  after  trial  in  due  course 
in  accordance  with  the  ruling  of  the  Judicial  Committee  in  Elec- 
trical Development  Co.  of  Ontario  v.  Attorney-General  for  Ontario, 
[1919]  A.C.  687. 

The  counterclaim  in  each  case  as  allowed  by  the  Master  merely 
asks  for  a declaration  that,  if  the  Crown  grants  to  the  defendants 
do  not  upon  their  true  construction  confer  upon  the  defendants  the 
right  to  take  water  from  the  Lake  of  the  Woods  as  claimed  by 
them,  the  Ctowii  “ grant  to  and  the  title  of  the  plaintiffs  is 
subject  to  such  right/'  By  the  order  of  Wright,  J.,  adding  the 
Attorney-General  as  a party  defendant  thereto,  the  relief  claimed 
by  the  counterclaim  is  enlarged  so  as  to  include  a claim  by  the 
defendants  for  “ rectification  of  the  said  grant  to  them  accordingly 
or  to  have  the  said  grant  treated  as  being  so  rectified."  I drawr 
attention  to  this  enlargement  of  the  relief  sought  by  the  counter- 
claim because  of  its  bearing  upon  the  application  of  Rule  113  which 
I discuss  later. 

The  Crown  grants  under  which  the  defendants  claim  are  both 
dated  earlier  than  that  to  the  plaintiffs,  so  that  if  there  is  any 
conflict  of  title  arising  from  the  mere  language  of  the  grants  those 
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of  the  defendants  would  prevail.  Mr.  Robinson  admitted  that  the 
three  patents  exhausted  all  the  water  power  involved  in  the  dispute 
and  left  none  remaining  in  the  Crown. 

It  is  important  to  understand  clearly  what  the  claim  of  the 
defendants  for  rectification  of  their  patents  means.  They  allege 
in  effect  that  by  the  terms  of  their  bargain  with  the  Crown  they 
were  entitled  to  grants  of  the  rights  to  exercise  the  powers  and  do 
the  things  of  which  the  plaintiffs  now  complain.  They  say  that 
upon  their  true  construction  their  patents  give  them  that  right, 
but  that  if  it  should  be  held  otherwise  then  the  patents  should  be 
so  amended  as  to  do  so.  Now  had  there  been  no  subsequent  grant 
to  the  plaintiffs  this  claim  for  rectification  would  obviously  involve 
a further  grant  from  the  Crown  of  the  additional  rights  and  powers 
which  the  original  patents  failed  to  include.  Whether  the  rectifica- 
tion took  the  form  of  an  amendment  of  the  language  relating  to 
the  subject-matter  of  the  earlier  grant  or  of  an  express  grant  of 
the  additional  rights  and  powers  claimed  by  the  defendants,  the 
effect  would  be  in  substance  the  same,  namely,  the  conveyance  by 
the  Crown  to  the  defendants  of  an  interest  or  estate  in  real  pro- 
perty which  but  for  such  conveyance  would  remain  vested  in  the 
Crown. 

Wright,  J.,  lays  some  stress  upon  the  fact  that  the  defendants’ 
claim  is  for  rectification,  which,  he  says,  “ does  not  call  for  a con- 
veyance of  any  kind  from  the  Crown,”  and.  Hanley  v.  Pearson, 
13  Ch.  D.  545,  is  referred  to  in  support  of  this  view.  But  that  was 
a case  between  subjects  and  did  not  involve  the  rights  of  the  Crown, 
and  the  declaration  that  a conveyance  of  the  outstanding  legal 
estate  was  unnecessary  was  clearly  based  upon  the  fact  that  it 
was  in  the  power  of  the  Court  so  to  bind  the  parties  by  rectifying 
the  marriage  settlement  as  to  render  a formal  conveyance  a useless 
formality.  It  was  not  because  there  was  no  estate  to  be  conveyed 
that  the  conveyance  wTas  unnecessary,  but  because  the  'Court’s  judg- 
ment divested  the  estate  from  one  person  and  vested  it  in  another. 
I am  unable  to  see  how  the  case  can  apply  where  the  estate  so  to  be 
conveyed  or  divested  is  in  the  Crown,  unless  the  Crown  is  itself 
properly  before  the  -Court. 

What  authority  is  there  for  the  bringing  of  an  action  against 
the  Attorney-General  to  establish  any  such  claim  as  this?  None 
has  been  cited  to  us  and  it  seems  contrary  to  all  principle.  If 
there  is  any  remedy  at  all  it  must  be  by  petition  of  right,  though, 
as  I pointed  out  in  Fitzpatrick  v.  The  King  (1925),  57  O.L.R.  178, 
at  pp.  193  and  196,  even  upon  petition  of  right  the  relief  open 
to  the  suppliant  would  depend  upon  the  nature  of  the  defence  set 
up  by  the  Crown,  because  there  is  in  my  opinion  no  power  in  the 
Court  to  compel  the  Crown  to  make  a grant  of  land. 
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Can  the  fact  that  the  Crown,  after  the  grants  to  the  defendants, 
granted  all  the  remaining  lands  and  water  powers  in  question  to 
the  plaintiffs  so  as  to  leave  no  further  estate  or  interest  vested  in 
itself,  enable  the  Court  to  do  indirectly  what  it  cannot  do  directly  ? 
It  is  a plausible  argument  to  suggest  that  if  the  facts  should  estab- 
lish that  the  defendants  were  entitled  as  against  the  Crown  to  a 
larger  grant  than  they  actually  obtained  and  that  the  right  of  the 
plaintiffs  to  a grant  was  in  some  way  subject  thereto,  then  the 
Court  ought  to  give  relief  by  pronouncing  a judgment  divesting 
the  plaintiffs  of  something  and  vesting  it  in  the  defendants. 

Mr.  Robinson  referred  to  the  judgment  of  this  Court  in  McLean 
Gold  Mines  Ltd.  v.  Attorney-Ger^eral  for  Ontario , 58  O.L.R.  64, 
in  support  of  his  argument.  That  judgment  has  since  been  re- 
versed by  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  fo  which  further  refence  will  be  made  in  a moment. 
But  there  is  this  broad  difference  between  that  case  and  this. 
There  the  plaintiffs  had  had  a title  to  the  lands  in  question 
prior  to  fhe  Crown’s  forfeiture  thereof,  and  our  judgment 
was  based  upon  the  theory  that  the  forfeiture  being  invalid 
the  subsequent  patent  to  the  Paymaster  Mines  Ltd.  was 
void  and  fhe  plaintiffs  were  restored  to  their  former  estate. 
In  the  present  case  the  mere  avoidance  of  all  or  any  part 
of  the  plaintiffs’  grant  could  not  possibly  effect  a transfer  or  con- 
veyance to  the  defendants  of  that  portion  of  the  grant  so  avoided, 
but  would  revest  it  in  the  Crown,  thereby  necessitating  a further 
grant  from  the  Crown  to  vest  it  in  the  defendants. 

What  the  defendants  are  seeking  here  is  to  do  indirectly  what 
they  cannot  do  directly.  There  are  two  obstacles  in  their  way. 
They  must  first  set  aside  the  plaintiffs’  grant  as  to  that  part  of  its 
subject-matter  which  they  say  ought  to  have  been  granted  to  them 
and  not  to  the  plaintiffs,  and  then  they  must  establish  a right  as 
against  the  Crown  to  have  the  grant  made  to  them.  However 
simple  a situation  like  this  might  be  if  all  the  parties  involved  were 
subjects  is  immaterial.  When  the  plaintiffs  are  met  with  the 
second  of  the  two  obstacles  they  find  themselves  embarrassed  by 
the  fact  that  one  of  the  parties  is  the  Sovereign,  who  cannot  be 
sued  without  his  own  permission.  , 

There  is  therefore  really  no  analogy  between  this  case  and  the 
McLean  Gold  Mines  case;  but,  if  there  were,  the  reasoning  of  the 
recent  judgment  of  the  Judicial  Committee,*  delivered  on  the  22nd 

♦ATTORNEY-GENERAL  FOR  ONTARIO  v.  McLEAN  GOLD  MINES 

LTD. 

The  judgment  of  the  Board  (Viscount  Haldane,  Viscount  Dun- 
edin, Lord  Atkinson,  Warrington,  L.J.,  and  Anglin,  C.J.C..)  was  de- 
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July  last,  reversing  onr  judgment,  effectually  disposes  of  the  argu- 
ment of  the  defendants.  That  judgment  lays  emphasis  upon  the 
fact  that  “ the  plaintiffs,  in  order  to  recover  the  lands  they  seek, 
must  first  set  aside  the  forfeiture  proceedings,  which,  if  valid, 
extinguished  their  ownership  of  them  and  vested  the  title  to  those 
lands  in  the  >Crown.”  So  to  recover  the  lands  as  against  the  Crown 


livered  by  Anglin,  C.J.C.  (after  setting  out  the  facts): — Taking  the 
view  that  the  plaintiffs’  remedy,  if  any,  was  by  petition  of  right,  and 
holding  moreover  that  they  had  failed  to  establish  any  defect  in  the 
proceedings  for  forfeiture  fatal  to  their  validity,  the  learned  trial  Judge 
dismissed  the  acton.  His  judgment  was  reversed  by  the  Second  Ap- 
pellate Divisional  Court,  which  held  that,  as  the  recovery  of  the  pos- 
session of  the  lands  was  sought  from  the  defendant  company  which 
was  in  actual  possession  of  them,  the  remedy  by  action  was  open  to 
the  plaintiffs',  and  also  that  there  were  defects  and  irregularities  in 
the  proceedings  for  forfeiture  which  were  fatal  to  the  validity  of  the 
Minister’s  certificates  in  which  they  had  culminated.  That  Court 
accordingly  allowed  the  plaintiffs’  appeal,  and  granted  them  the  relief 
prayed  foir  in  their  statement  of  claim,  including  a declaration  that  the 
proceedings  for  forfeiture  of  mining  claims  LO.  321  and  L.O.  322  were 
null  and  void,  and  an  order  directing  the  Master  of  Titles  to  expunge 
from  the  register  the  two  certificates  of  forfeiture  issued  by  the 
Minister  of  Mines  and  recorded  in  the  Land  Titles  office.  From  this 
judgment  appeal  has  been  taken  to  the  King  in  Council. 

It  is  obvious  that  it  is  vital  to  the  success  of  the  plaintiffs  that 
they  should  obtain  the  particular  declaration  and  order  last  set  forth. 
Had  the  judgment  merely  set  aside  the  Crown  grants  to  Fuller  and  his 
transfers  to  the  defendant  company  and  vacated  the  registration  of 
these  several  instruments,  the  result  would  have  been  to  leave  the 
title  to  the  mining  claims  vested  in  the  Crown.  Indeed,  it  is  essential 
to  the  plaintiffs’  status  to  seek  relief  against  the  defendant  company 
that  they  should  re-establish  their  interest  in  the  lands  by  avoiding 
the  forfeiture  of  that  interest  under  the  provisions  of  the  Minting  Tax 
Act.  Until  that  has  been  done  the  plaintiffs  cannot  be  regarded  as 
having  any  (interest  which  would  enable  them  to  impeach  the  title  of 
the  defendant  company. 

However  the  plaintiffs’  claim  may  be  viewed,  it  seeks  in  substance 
and  reality  to  avoid  the  title  acquired  by  and  vested  in  the  Crown  as 
the  result  of  the  impugned  forfeiture.  The  real  matter  in  issue  is  the 
Crown’s  title  and  its  consequent  right  to  grant  the  two  mining  claims 
in  question  to  the  defendant  company’s  predecessor  in  title.  If  that 
were  determined  in  the  plaintiffs'  favour,  the  relief  sought  against  the 
defendant  company  (subject  perhaps  to  some  question  as  to  the  effect 
under  sec.  42  of  the  Land  Titles  Act  of  the  transfers  by  Fuller,  who  was 
registered  as  owner  with  an  absolute  title)  might  follow  as  a conse- 
quence. Indeed,  the  chief  if  not  the  sole,  ground  of  the  attack  on  the 
grants  under  which  the  defendant  company  claims  is  the  absence  of 
title  in  the  grantor — the  Crown. 

When  this  aspect  of  the  matter  is  appreciated  the  present  case 
seems  to  their  Lordships  to  fall  within  the  very  terms  of  the  Ontario 
Rule  of  Practice  No.  741:  — 

“Where  the  petition  ’’  (i.e.  the  petition  of  right)  “is  presented  for 
the  recovery  of  real  or  personal  property,  or  any  right  in  or  to  the 
same,  which  has  been  granted  or  disposed  of  by  or  on  behalf  of  his 
Majesty  ot  his  predecessors,  a copy  of  the  petition  and  fiat  shall  be 
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the  only  remedy  would  be  by  petition  of  right,  and  the  fact  that  the 
Crown  had  granted  the  lands  to  a third  person  did  not  empower  the 
Court  to  grant  relief. 

You  cannot  always  by  what  seems  a short  cut  avoid  an  other- 
wise insuperable  obstacle  in  your  path.  If  the  rules  of  the  game 

served  upon  or  left  at  the  last  or  usual  or  last  known  place  of  abode  of 
the  person  in  the  possession,  occupation  or  enjoyment  of  the  property 
or  right,  endorsed  with  a notice  according  to  Form  No.  126.” 

This  rule  corresponds  to  sec.  5 of  the  Imperial  Petitions  of  Right 
Act,  1860,  23  & 24  Viet.  oh.  34,  a procedure  which  was  made  use  of  in 
the  case  of  In  re  Gosman  (1880-81),  15  Oh.  D.  67.,  17  Oh.  D.  771,  as 
noted  in  Robertson’s  Civil  Proceedings  by  and  against  the  Crown  at 
p.  372.  The  plaintiffs’  claim  is  for  the  recovery  of  property  “ which 
has  been  granted  o,r  disposed  of  by  or  on  behalf  of  his  Majesty,"  and 
It  rests  on  the  assertion  that  his  Majesty  could  not  effectively  grant  or 
dispose  of  that  property  because  he  lacked  title  thereto,  owing  to  the 
invalidity  of  the  forfeiture  proceedings  on  which  that  title  depended. 

iSuch  a case  differs)  widely  from  that  with  which  this  Board  was 
called  upon  to  deal  in  Esquimau  and  Nanaimo  Railioay  Co.  v.  Wilson, 
[1920i]  A.C.  358,  relied  upon  by  the  respondents.  There,  as  Lord 
Buckmaster  observed,  “the  title  of  the  Crown  to  the  land  (was)  not 
in  controversy.”  The  reason  for  allowing  the  Attorney-General  to  be 
added  as  a defendant  to  the  Esquimalt  Railway  Company’s  actions  was 
that  if  the  Crown  grants  there  attacked  were  set  aside  and  the  lands 
covered  by  them  revested  in  the  plaintiffs,  the  Crown  would,  as  an 
incidental  result,  lose  the  benefit  of  certain  reservations  in  its  favour 
made  in  the  impugned  grants  to  the  defendants  which  had  not  been 
made  in  the  earlier  grant  to  the  plaintiffs.  Only  in  that  way  were  the 
interests  of  the  Crown  involved. 

A similar  consequence  would  ensue  in  the  present  case  were  the 
plaintiffs  granted  the  relief  they  seek,  the  reservations  in  the  grants 
to  Fuller  covering  some  matters  not  excepted  from  the  earlier  grants 
to  Miller.  But  there  the  similarity  between  the  two  cases  ceases.  In 
the  present  case  the  setting  aside  of  the  grant  to  the  defendant  com- 
pany’s predecessor  in  title  (Fuller)  would  not  revest  the  title  in  the 
plaintiffs,  as  would  have  happened  upon  the  grants  to  the  defendants 
being  set  aside  in  the  Esquimalt  case.  In  the  case  now  before  their 
Lordships  the  plaintiffs,  in  order  to  recover  the  lands  they  seek,  must 
first  set  aside  the  forfeiture  proceedings  which,  if  valid,  extinguished 
their  ownership  of  them  and  vested  the  title  to  those  lands  in  the 
Crown. 

This  feature  of  the  present  litigation  serves  to  distinguish  it  from 
Dyson  v.  Attorney-General,  [1911]  1 K B.  410,  414,  421-2,  and  also  from 
two  cases  in  the  Ontario  Courts  cited  for  the  respondents — Farah  v. 
Glen  Lake  Mining  Co.  (1908),  17  O.L.R.  1,  and  Zock  v.  Clayton  (1913), 
28  O.L.R.  447.  In  each  of  these  two  Ontario  cases  the  only  relief 
sought  in  regard  to  the  lands  in  question  (in  the  former  by  counter- 
claim, in  the  latter  by  action)  was  the  setting  aside  of  a Crown  grant 
or  patent  of  them  which  stood  in  the  claimant’s  way,  and  the  jurisdic- 
tion invoked  was  a statutory  power  (4  & 5 Yict.  ch.  100,  sec.  29)  form- 
erly exercised  by  the  Ontario  Court  of  Chancery,  to  set  aside  Crown 
patents  for  lands  “ issued  through  fraud  or  in  error  or  improvidence.” 
A principal  point  for  decision  was  whether  this  statutory  power  was 
vested  in  the  (Supreme  Court  of  Ontario  under  the  Judicature  Act. 
The  case  before  their  Lordships  does  not  fall  within  that  statutory 
power;  neither  fraud  upon  nor  error  or  improvidence  of  the  repre- 
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require  you  to  follow  two  sides  of  a triangle  to  your  goal,  you  must 
not  seek  to  attain  it  by  traversing  its  base. 

Reliance  is  placed  upon  the  judgment  in  Esquimalt  and  Nanai- 
mo Railway  Co.  v.  Wilson , [1920]  A.C.  358.  That  was  an  excep- 
tional case  in  that  the  rights  involved  were  seriously  affected  by 
certain  legislation.  The  Privy  Council  held  that  it  was  proper  to 
add  the  Attorney-General  for  British  Columbia  as  a party  defend- 
ant because  some  interest  of  the  Crown  might  be  affected  by  the 
judgment,  but  the  vital  distinction  between  that  case  and  this  is 
disclosed  by  the  following  paragraph  from  Lord  Buckmaster’s 
judgment  at  pp.  368,  369: — 

“ Turning  back  once  more  to  the  present  case,  the  claim  sought 
is  a declaration  not  against  the  Crown,  but  against  grantees  from 


sentatives  of  the  Crown  in  making  the  grants  to  Fuller  is  alleged; 
want  of  title  in  the  Crown  because  of  invalidity  in  its  proceedings  for 
forfeiture  is  put  forward  as  the  ground  of  relief.  As  said  by  Moss, 
C.J.O.,  in  the  Glen  Lake  case  (I supra)  at  p.  17:  — 

“ Cases  involving  questions  in  relation  to  grants  by  the  Crown  of 
a different  character  were  left  to  the  operation  of  the  common  law  or 
were  specally  provided  for  by  legislation.” 

Confronted  with  this  difficulty,  counsel  for  the  respondents  invoked 
the  Land  Titles  Act,  secs.  115  and  116,  as  enabling  them  to  maintain 
this  action  for  the  rectification  of  the  Land  Titles  register.  Those 
provisions  appear  to  their  Lordships  to  be  intended  to  confer  on  the 
Court  jurisdiction  to  direct  the  correction  of  the  Land  Titles  register 
where,  in  proceedings  otherwise  competent,  rights  have  been  established 
to  which  effect  can  thus  be  given.  They  confer  power  to  direct  conse- 
quential relief,  but  they  do  not  purport  to  create  a right  to  proceed 
by  action  to  establish  claims  which  would  otherwise  be  enforceable 
only  by  petition  of  right.,  Moreover,  these  sections  of  the  Land  Titles 
Act  cannot  be  taken  as  intended  to  deprive  the  Crown,  which  is  not 
mentioned  in  them,  of  its  prerogative  to  decline  to  be  impleaded  in  the 
Courts  for  the  recovery  of  property  otherwise  than  by  a petition  for 
the  hearing  and  disposition  of  which  it  has  accorded  its  fiat  “ that  right 
be  done:”  Mitford  on  Pleading,  p.  30.  The  elementary  rule  of  con- 
struction embodied  in  sec.  11  of  the  Interpretation  Act,  R.S  0.  1914, 
ch.  1,  that  “no  Act  shall  affect  the  rights  of  his  Majesty,  his  heirs  or 
successors,  unless  it  is  expressly  stated  therein  that  his  Majesty  shall 
be  bound  thereby,”  applies.  The  plaintiffs  cannot  invoke  secs.  115  and 
116  of  the  Land  Titles  Act  to  dispense  them  from  the  necessity  of  pre- 
senting the  claim  which  they  assert  in  this  action  by  petition  of  right 
bearing  the  fiat  of  the  Lieutenant-Governor. 

The  view  which  their  Lordships  take  of  this  aspect  of  the  case 
before  them  renders  it  unnecessary  that  they  should  consider  the 
merits  of  the  objections  made  by  the  plaintiffs  to  the  validity  of  the 
proceedings  which  led  up  to  the  granting*  of  the  Minister’s  certificates 
declaring  forfeiture  of  their  interest  in  the  two  mining  claims  to  the 
Crown,. 

In  the  result,  their  Lordships  think  that  this  appeal  must  succeed, 
and  they  will  humbly  advise  his  Majesty  that  the  judgment  of  Lennox, 
J.,  dismissing  this  action  should  be  restored,  and  that  the  costs  of  the 
appellants  here  and  in  the  Appellate  Division  of  the  Supreme  Court  of 
Ontario  should  be  paid  by  the  respondents. 
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the  Crown.  If  the  relief  be  granted  and  if  the  injunction  sought 
be  made,  there  will  be  nothing  directing  the  Crown  to  do  any  act 
whatever.  It  is  true  that  in  these  circumstances  certain  rights 
which  the  Crown  possesses,  if  the  grant  be  good,  will  be  interfered 
with.  But  in  order  to  see  whether  this  involves  a direct  claim 
against  the  Crown,  it  is  necessary  to  see  how  those  rights  arose. 
The  position  is  certainly  strange.  The  original  grant  by  the  Crown 
to  the  appellants  is  perfectly  good  and  remains  unassailed  except 
to  the  extent  to  which  it  may  be  defeated  by  application  made  by 
the  settlers.  If  such  application  be  made  and  granted,  there  is 
then  reserved  to  the  Crown  out  of  the  grant  certain  powers  and 
rights  against  the  grantee  which  they  would  not  otherwise  possess. 
In  the  event  of  the  grant  being  good,  these  rights  arise ; if  the  grant 
be  bad,  they  fall  with  it.  But  the  chief  substance  of  the  action  is 
the  declaration  that  the  grant  is  void,  and  the  other  result  is  con- 
sequential upon  that  decree.” 

Here  the  effect  of  such  a judgment  as  the  defendants  seek,  in 
so  far  as  the  Crown  may  be  affected,  is  not  consequential  at  all. 
Assuming  that  they  can  succeed  in  obtaining  a judgment  that  the 
plaintiffs*  patent  must  be  curtailed  or  limited  in  some  way  because 
of  some  earlier  so-called  rights  of  the  defendants  as  against  the 
Crown,  a judgment  so  declaring  cannot,  according  to  the  nature  of 
the  claim  raised  by  the  defendants,  accord  them  full  relief.  To  be 
wholly  successful  they  must  obtain  a judgment  declaring  that  they 
are  entitled  to  have  their  own  patents  rectified  by  an  additional 
grant  of  the  rights  which  those  patents  failed  to  give  them.  They 
seek  a judgment  which — whether  declaratory  in  form  or  not  is  im- 
material— would  in  effect  purport  to  deal  with  the  right  or  title  of 
the  Crown  in  property  of  which  (the  grant  to  the  plaintiffs  being 
removed)  it  had  never  divested  itself.  I am  unable  to  see  how  the 
Esquimalt  case  has  any  application  to  the  circumstances  of  the 
present  case. 

There  remains  the  point  whether  or  not  the  matters  in  question 
are  of  such  a character  that  they  should  be  left  to  be  disposed  of  at 
or  after  a trial  in  clue  course  rather  than  upon  a summary  motion, 
upon  the  authority  of  Electrical  Development  Co.  of  Ontario  v. 
Attorney-General  for  Ontario , [1919]  A.C.  687.  Now  there  is  no 
analogy  between  that  case  and  this.  All  that  was  sought  there,  in 
so  far  as  the  Crown  was  concerned,  was  a declaration  as  to  the  effect 
of  a certain  statute.  The  points  raised  by  the  endorsement  upon 
the  writ  served  upon  the  Attorney-General  were  novel  and  involved 
many  considerations  which  the  mere  endorsement  could  not  wholly 
disclose.  The  Judicial  Committee,  at  p.  695,  said:  “ It  will,  of 
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course,  be  open  to  him  ” (i.e.,  the  Attorney- General)  “ to  allege  as 
a substantive  defence  to  the  action  that  on  the  facts  there  was  no 
justification  in  point  of  law  for  making  him  a party,  but  their 
Lordships  do  not  think  that  this  question  ought  to  be  decided  until 
pleadings  have  been  delivered  and  evidence  taken  so  far  as  may  be 
necessary.  All  that  their  Lordships  decide  is  that  the  plaintiffs’ 
claim  ought  not  to  be  disposed  of  in  a summary  application  such 
as  the  present.” 

In  the  present  case  the  pleadings  disclose  fully  and  precisely 
the  relief  which  the  defendants  claim  through  the  Attorney-General 
as  against  the  Crown.  Assuming  that  they  had  proved  to  the  hilt 
all  the  allegations  upon  which  they  base  that  claim,  the  obstacle 
still  remains,  namely,  where  does  the  Court  get  the  power  to  deal 
with  a claim  which  directly  involves  the  property  rights  of  the 
Crown  through  the  medium  of  an  action  against  the  Attorney- 
General  ? I see  nothing  in  the  Electrical  Development  case  to  war- 
rant the  refusal  of  the  Attorney-GeneraPs  application  to  be  dis- 
missed from  the  action  upon  the  usual  ground  that  the  pleadings 
disclose  no  cause  of  action  which  he  is  called  upon  to  defend  in  a 
proceeding  of  this  nature. 


I mentioned  the  bearing  of  Rule  113  upon  the  counterclaim  set 
up  by  the  defendants.  There  was  no  argument  upon  this  Rule, 
but  it  is  at  least  open  to  argument  that  the  relief  claimed  against 
the  plaintiffs  and  that  claimed  against  the  Attorney-General  are 
so  different  in  their  character,  though  relating  to  the  same  subject- 
matter,  as  to  preclude  the  joinder  of  the  Attorney- General  as  a 
co-defendant  to  the  counterclaim.  Our  Rule  applies  to  a counter- 
claim which  raises  questions  between  the  defendant  on  the  one  hand 
“ and  the  plaintiff  and  any  other  person  ” on  the  other.  The  cor- 
responding English  Rule  No.  244  (Order  21,  rule  11)  speaks  of  a 
counterclaim  between  the  defendant  “ and  the  plaintiff  along  with 
any  other  persons.”  Whether  or  not  the  substitution  of  the  word 
“ and  ” for  the  words  along  with  ” enlarges  the  scope  of  our  Rule 
need  not  be  here  determined,  but  there  is  much  in  the  English 
cases  under  their  Rule  244  to  suggest  that  in  order  to  justify  the 
joinder  of  a third  person  as  a co-defendant  with  the  plaintiff  to 
a counterclaim  set  up  by  the  defendant  there  must  be  some  coinci- 
dence in  the  relief  claimed  against  both.  See  Annual  Practice, 
1926,  p.  363;  Holmested’s  Judicature  Act,  4th  ed.,  p.  520.  The 
rights  given  by  the  Rule  may  be  limited,  and  it  does  not  necessarily 
follow  that  the  same  issues  which  might  justify  the  joinder  of  two 
persons  as  co-defendants  in  a direct  action  by  a plaintiff  will  per- 
mit of  their  joinder  to  a counterclaim.  The  fact  that  the  third 
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person  so  brought  in  cannot  himself  counterclaim  against  the 
defendant  who  brings  him  in  (General  Electric  Co.  v.  Victoria 
Electric  Light  Co.  (1895),  16  P.R.  476,  529)  indicates  the  import- 
ance of  restricting  the  right  to  add  a party  to  the  counterclaim  to 
one  who  is  a necessary  party  to  a cause  of  action  raised  against 
the  plaintiff,  and  as  not  permitting  the  addition  of  one  against 
whom  the  relief  claimed  is  in  great  measure  alternative.  The  relief 
claimed  against  the  Attorney-General  here  is  almost  in  the  nature 
of  u relief  over  ” and  so  coming  under  the  heading  of  third  party 
procedure  under  Rule  165.  If  regarded  in  that  light,  then  it  is 
established  by  the  authorities  that  Rule  113  cannot  be  invoked. 

The  appeals  must  be  allowed  with  costs  here  and  below  and  the 
orders  of  the  Master  restored. 

Appeals  allowed. 


[APPELLATE  DIVISION.] 


Lees  on  v.  Darlow. 

Fraud  and  Misrepresentation — Exchange  of  Properties — Material  Mis- 
representations— Active  Concealment  of  Facts — Findings  of  Trial 
Judge — Appeal  — Contract  Induced  by  Misrepresentations — Infer- 
ence— Mortgage — Assignment  of — Affirmance  of  Transaction  by 
Conduct  — Equity  Set  up  against  Assignee  of  Mortgage  — Expert 
Witnesses  — Limitation  of  Humber  — Evidence  Act,  sec.  10 — Wit- 
nesses Testifying  as  to  Quantities  and  Prices — Effect  of  Exceeding 
Statutory  Number — Substantial  Wrong  or  Miscarriage — Judicature 
Act,  sec.  28. 

In  an  action  for  damages  for  fraud  and  m isr eprese nt ait i ona  by  the  de- 
fendants in  the  negotiations  for  the  exchange  of  an  apartment  house 
for  a farm,  the  judgment  of  Wright,  J , the  trial  Judge,  in  favour 
of  the  plaintiffs,  was  affirmed. 

There  was  no  express  finding  by  the  trial  Judge  that  the  statements, 
false  to  his  knowledge,  made  by  the  defendant  N.,  the  real  owner  of 
the  apartment  house,  to  the  plaintiff,  induced  the  exchange;  but  the 
statements  were  material,  and  the  conclusion  that  N.  was  liable  in 
damages  for  deceit  implied  a.  finding  that  the  contract  was  induced 
by  the  statements. 

Smith  v.  Chaclivick  (1882-4)  20  Ch.  D.  27,  9 App.  Cas.  187,  followed. 

Per  Middleton,  J.A.: — There  was  a deliberate  and  fraudulent  unloading 
upon  the  plaintiff  of  a property  at  a gross  overvaluation,  accom- 
plished by  such  means  as  to  render  these  taking  part  in  it,  including 
N.,  liable  in  damages,  but  upon  wider  grounds  than  would  support 
a technical  action  of  deceit — the  whole  transaction  was  fraudulent. 

Per  Masten,  J.A.: — Not  only  were  the  representations  complained  of 
made,  but  active  steps  were  taken  to  prevent  the  plaintiff’s  sons, 
who  represented  her  in  the  negotiations,  from  going  over  the  apart- 
ment house  and  estimating  the  condition  of  repair  and  value  of  the 
premises.  Active  concealment  of  a fact  is  equivalent  to  a positive 
statement  that  the  fact  does  not  exist. 

Schneider  x.  Heath  (1813),  3 Camp.  506,  and  Horsfall  v.  Thomas  (1862), 

1 H.  & C.  90,  referred  to. 
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A mortgage  given  by  the  plaintiff  upon  the  apartment  house  to  the 
defendant  D.,  as  part  of  the  transaction  of  exchange,  was  assigned  by 
D.  to  the  defendant  T.  and  by  T.  to  the  defendant  R.:  — 

Held,  by  Wright,,  J.,  that,  as  the  plaintiff  had,  by  delay  and  dealing 
with  the  apartment  house,  affirmed  the  transaction,  she  could  not 
set  up  any  equity  between  herself  and  D.  as  against  R.,  and  her 
claim  must  be  limited  to  damages;  and  this  was  affirmed  upon 
appeal. 

It  was  contended  before  the  appellate  court  that  more  than  three 
experts  were  allowed  to  give  evidence  for  the  plaintiff,  contrary  to 
the  provisions  of  sec.  10  of  the  Evidence  Act,  R.S.O.  1914,  ch.  76:  — 
Held  (Riddell,  J.A.,  dubitante) , that  witnesses  who  testified  merely  as 
to  quantities  and  prices  were  not  to  be  deemed  experts,  and  the  limit 
had  not  been  exceeded. 

Per  Middleton  and  Masten,  JJA.: — Any  error  in  allowing  a greater 
number  to  testify  than  the  statute  permits  falls  within  sec.  28  of 
the  Judicature  Act,  and  a new  trial  should  not  follow  unless  some 
substantial  wrong  or  miscarriage  has  been  thereby  occasioned. 

Rice  v.  Sockett  (1912),  27  O.L.R.  410,  Robins  v.  National  Trust  Co. 
(1925),  57  O.LR.  46,  and  Buttrum  v.  Udell  (1925),  57  O.L.R.  97, 
considered. 

An  action  for  damages  for  fraud  and  misrepresentation,  tried 
by  Weight,  J.,  without  a jury,  at  a Toronto  sittings. 

If.  D.  McPherson , K.C.,  and  If.  E . Raney , K.C.,  for  the 
plaintiff. 

I.  F.  Hellmuth,  K.C.,  for  the  defendant  Sanderson. 

R.  S.  Robertson , KkC.,  for  the  defendants  Neely  and  Darlow. 

8.  H.  Bradford , K.C.,  for  the  defendant  Riddell. 

C.  II.  Weir , for  the  defendant  Townsend. 


March  15.  Weight,  J. : — The  plaintiff  in  this  action  claims 
damages  from  the  defendants  for  alleged  fraud  and  misrepre- 
sentation on  the  part  of  the  latter  in  connection  with  the  exchange 
of  a farm  formerly  owned  by  the  plaintiff  in  the  township  of 
Townsend,  in  the  county  of  Norfolk,  for  an  apartment  house  in 
the  city  of  Toronto,  situate  on  Rushton  road,  and  known  as  the 
Pickering  Apartments. 

In  April,  1923,  the  defendant  Sanderson,  who  was  then  associ- 
ated with  the  firm  of  F.  L.  Fielding  & Co.,  real  estate  agents  in 
the  city  of  Toronto,  inserted  an  advertisement  in  one  of  the 
Toronto  papers,  offering  to  exchange  an  apartment  house  in  the 
city  of  Toronto  for  a farm.  This  advertisement  was  brought  to 
the  attention  of  the  plaintiff  or  her  sons,  who  throughout  the 
transaction  acted  on  her  behalf,  and  as  her  agents,  and  as  a result 
the  plaintiff  was  brought  into  communication  with  the  defendant 
Sanderson. 

James  Leeson,  a son  of  the  plaintiff,  saw  Sanderson,  who  took 
him  to  see  the  apartments,  but  on  some  pretext  on  the  part  of 


LIX.] 


ONTARIO  LAW  REPORTS. 


423 


Sanderson  no  inspection  or  examination  was  made  at  any  time. 
In  the  course  of  the  negotiations  Sanderson  made  certain  repre- 
sentations as  to  these  apartments  to  James  Leeson  and  John  Leeson, 
the  sons  of  the  plaintiff,  who  communicated  the  same  to  the 
plaintiff,  and,  on  the  faith  of  such  representations  and  those  made 
by  the  defendant  Neely,  the  plaintiff  was  induced  to  enter  into 
the  agreement  for  exchange. 

Sanderson,  it  appears,  was  not,  at  the  inception  of  the  trans- 
action, interested  or  associated  with  the  defendant  Neely  or 
Dario  w. 

The  apartments  really  belonged  to  the  defendant  Neely, 
although  they  stood  at  that  time  in  the  name  of  his  co-defendant 
Darlow. 

From  some  source  Sanderson  learned  of  the  Pickering  Apart- 
ments, and,  after  visiting  the  same  in  company  with  James  Leeson, 
discussed  the  same  with  him  and  also  with  John  Leeson.  Sander- 
son stated  to  James  Leeson  that  Darlow  was  the  owner,  but  that 
the  defendant  Neely  was  acting  as  agent  for  Darlow,  and  also  that 
he,  Sanderson,  was  not  Darlow's  agent  at  all,  but  that  he,  Sander- 
son, would  look  to  the  plaintiff  for  his  commission,  as  Neely  was 
acting  as  agent  for  Darlow. 

Sanderson  had,,  previous  to  this,  interviewed  the  defendant 
Darlow,  who  told  him  that  Neely  was  his  agent,  whereas  in  fact 
Neely  was  the  beneficial  owner  of  the  property,  and  it  stood  in 
Darlow's  name  merely  for  the  purpose  of  convenience,  or,  as  Neely 
said,  because  he  could  sell  property  that  stood  in  other  persons^ 
names  more  easily  than  he  could  if  it  stood  in  his  own. 

At  Sanderson's  suggestion,  an  offer  was  prepared  for  the  ex- 
change upon  the  basis  that  the  apartment  should  be  treated  as 
of  the  value  of  $34,000,  although  at  the  same  time  Sanderson 
stated  that  the  price  asked  was  $34,500.  Sanderson  procured  a 
note  from  James  Leeson  for  $1,000  to  put  up  as  a deposit  or  as 
a guarantee  of  good  faith.  It  appears  that  Sanderson  took  this 
offer  to  Neely  and  it  was  refused,  and  the  figures  were  changed 
from  $31,000  to  $34,500,  the  original  amount.  This  offer  was 
brought  back  to  John  E.  Leeson  by  Sanderson,  and  the  former 
signed  the  agreement.  The  deal  was  afterwards  completed  by 
the  execution  and  delivery  of  deeds  of  the  respective  properties. 
The  deed  of  the  apartment  house  was  taken  in  the  names  of  the 
plaintiff  and  her  two  sons  at  her  direction,  but  I do  not  think  this 
is  of  any  importance,  as  the  farm  which  the  plaintiff  conveyed 
to  the  defendant  Darlow  was  in  her  own  name,  and  if  any  person 
sustained  loss  it  was  the  present  plaintiff  and  not  her  sons. 
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There  were  two  mortgages  on  the  apartment  house,  and  in 
order  to  carry  out  the  deal  a third  mortgage  was  executed  by  the 
plaintiff  to  the  defendant  Darlow  for  the  sum  of  $6,000.  In 
addition  to  that,  the  plaintiff  paid  a sum  in  cash,  which,  together 
with  the  mortgage,  represented  the  difference  in  the  value  of  the 
equities  in  the  properties  thus  exchanged.  After  proceedings  had 
been  threatened  on  the  part  of  the  plaintiff,  the  defendant  Darlow 
on  or  about  the  10th  January,  1925,  assigned  the  third  mort- 
gage to  the  defendant  Townsend,  but  this  assignment  was  taken 
without  any  knowledge  of  the  same  on  the  part  of  the  defendant 
Townsend,  who,  on  being  informed  of  the  assignment,  repudiated 
the  entire  transaction,  and  as  a result  the  mortgage  was,  at  the 
instance  of  the  defendants  Darlow  and  Neely,  assigned  to  the 
defendant  Riddell.  When  default  was  made  in  the  payment 
secured  by  the  said  mortgage,  Riddell  served  notice  of  exercising 
the  power  of  sale.  This  action  was  then  commenced,  and  an  order 
was  made  restraining  the  defendants,  until  the  trial,  from  collect- 
ing the  rents  from  the  tenants  and  from  selling  or  in  any  way 
dealing  with  the  said  mortgage,  or  taking  sale  proceedings  there- 
under. 

This  series  of  transactions  bears  a very  suspicious  appearance, 
and  does  not  appear  to  be  genuine,  but  that  is  not  enough  to 
entitle  the  plaintiff  to  succeed. 

I shall  now  proceed  to  an  examination  of  the  evidence  upon 
which  the  plaintiff’s  claim  is  based.  At  this  point  it  may  be  well 
to  state  that,  owing  to  the  change  in  position  of  the  parties,  it 
would  be  impossible  to  set  aside  the  entire  transaction.  The 
plaintiff’s  farm  has  been  resold  by  the  defendants,  so  that  it  is 
impossible  to  restore  the  parties  to  their  original  position.  The 
plaintiff  has,  by  her  dealings  with  the  property  after  knowledge 
of  the  fraud,  affirmed  the  transaction.  There  has  also  been  great 
delay  on  her  part  in  taking  steps  to  set  aside  the  transaction.  In 
view  of  these  findings,  the  plaintiff’s  only  remedy  remains  in  dam- 
ages, which  she  alleges  were  sustained  by  her  by  reason  of  the 
fraud  and  misrepresentation  on  the  part  of  the  defendants. 

It  is  charged  by  the  plaintiff  that  the  defendant  Sanderson 
made  certain  fraudulent  misrepresentations  of  a material  nature, 
which  induced  her  to  enter  into  the  transaction.  A great  many 
were  alleged  in  the  pleadings,  some  of  which  were  not  supported 
by  any  evidence  whatever,  and  others  by  evidence  of  a very  vague 
and  uncertain  nature,  but  there  remain  some  very  substantial 
representations  to  be  dealt  with.  The  plaintiff  alleges,  and  I find, 
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that  the  evidence  establishes  that  the  defendant  Sanderson  made 
the  following  representations : — 

(1)  That  the  apartment  building  was  in  first-class  condition 
and  in  excellent  repair; 

(2)  That  the  apartment  building  could  not  be  replaced  for 
the  sum  of  $34,500,  which  was  the  price  placed  upon  it  in  the 
exchange ; 

(3)  That  the  whole  transaction  was  an  advantageous  one  to 
the  plaintiff  and  it  would  be  in  her  interest  to  have  it  carried  out ; 

(4)  That  the  plaintiff’s  son  James  W.  Leeson  had  been 
through  the  apartments  and  was  satisfied  with  the  same. 

As  against  the  defendant  Neely  the  evidence  established  that 
on  a visit  to  the  plaintiff’s  farm  in  the  township  of  Townsend,  in 
company  with  one  Darlow,  the  brother  of  the  defendant,  who  was 
represented  as  the  owner  of  the  apartment  building,  he  made  the 
following  representations : — 

(1)  That  the  apartment  building  was  in  excellent  repair; 

(2)  That  it  could  not  be  built  at  the  time  of  the  exchange,  or 
rather  at  the  time  of  the  interview,  for  $34,500. 

I have  already  indicated  my  finding  to  be  that  Sanderson  made 
the  statements  already  set  forth  as  sworn  to  by  the  plaintiff  and 
her  sons.  These  statements  were  untrue  in  fact  and  were  fraudu- 
lently made  by  Sanderson,  in  the  sense  that  they  were  made  reck- 
lessly and  without  any  belief,  knowledge,  or  care  as  to  whether 
they  were  true  or  false,  and  with  the  intention  that  the  plaintiff 
should  act  on  them,  so  that  his  conduct  was  fraudulent  when 
measured  by  the  tests  laid  down  in  Derry  v.  Peek  (1889),  14  App 
Cas.  337. 

Sanderson’s  whole  object  appears  to  have  been,  as  he  frankly 
states,  to  get  his  commission;  and,  while  it  was  quite  proper  to 
keep  that  object  in  view,  yet  it  must  not  be  to  the  prejudice  of  the 
plaintiff,  who  employed  him  and  paid  him  that  commission. 

No  authority  is  needed  for  the  proposition  that  an  agent  who 
by  fraud  on  his  part  induces  his  principal  to  enter  into  a contract, 
is  liable  in  damages,  and  upon  the  findings  of  fact  already  made 
I hold  that  Sanderson  is  liable  in  damages  for  the  fraudulent 
statements  made  by  him  to  the  plaintiff  or  her  representatives, 
which  were  of  a material  character  and  were  an  inducing  cause  of 
the  contract. 

The  case  against  the  defendants  Neely  and  Darlow  rests  upon 
a somewhat  different  state  of  facts.  There  is  no  affirmative 
evidence  shewing  that  in  the  transaction  Sanderson  was  acting  as 
the  agent  for  Neely,  although  the  circumstances  are  very  suspicious, 
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and  these  suspicions  are  confirmed  to  some  extent  by  the  fact  that, 
a few  month  after  this  deal  went  through,  Sanderson  entered 
into  partnership  with  Neely.  Neely  is  not  to  be  hdld  liable  merely 
on  the  ground  of  a suspicion  that  Sanderson  was  his  agent.  How- 
ever, Neely,  as  I have  already  found,  did  make  certain  representa- 
tions to  the  plaintiff  which  were  false,  and  false  to  his  knowledge. 
He  had  purchased  the  apartment  building  a few  months  previous 
for  $21,000,  and  he  knew  the  state  of  repair.  Both  these  repre- 
sentations were  false  in  fact  and  to  his  knowledge.  Instead  of 
being  in  excellent  repair,  the  construction  of  the  building  was 
cheap  and  flimsy,  and  the  building  had  been  allowed  to  fall  into 
disrepair,  so  that  it  required  a considerable  expenditure  to  put  it 
in  proper  repair. 

A great  deal  of  evidence  was  adduced  as  to  the  nature  and  cost 
of  construction,  the  cost  of  replacement,  etc.,  but  I think  a liberal 
estimate  of  the  cost  of  replacement,  at  the  time  these  statements 
were  made,  would  be,  including  the  price  of  the  land,  $26,000. 

After  the  transaction  was  closed  the  plaintiff,  or  rather  her 
sons,  discovered  that  the  place  was  not  in  proper  repair,  and  they 
presented  a bill  to  Neely  for  the  repairs.  A compromise  was 
made  whereby  Neely  allowed,  by  way  of  credit,  the  sum  of  $212.50, 
which  was  accepted  by  James  Leeson.  In  view  of  this  arrange- 
ment it  is  doubtful  whether,  in  assessing  the  damages,  anything 
can  be  allowed  for  the  lack  of  repair.  However,  I think  it  can  be 
taken  into  consideration  in  considering  whether  or  not  there  was 
fraud  in  the  negotiations  leading  up  to  and  ending  in  the  agree- 
ment for  exchange.  I find,  therefore,  that  the  agreement  was 
brought  about  by  fraud  practised  by  both  the  defendants  Sander- 
son and  Neely  on  the  plaintiff,  and  that  these  parties  are  liable  in 
damages. 

As  I take  it,  the  proper  measure  of  damages  to  be  allowed  is 
the  difference  between  the  value  of  the  property  which  the  plain- 
tiff parted  with,  and  the  value  of  the  equivalent  which  she  received. 

Upon  the  evidence  I think  the  outside  value  of  the  apartment 
house  was  $26,000,  and  of  the  farm  owned  by  the  plaintiff  $11,000, 
so  that  the  damages  sustained  by  the  plaintiff  would  be  $7,500. 
As  a compromise  had  been  already  made  between  the  parties  in 
connection  with  the  repairs,  I think  the  amount  should  be  reduced 
to  the  sum  of  $6,500,  and  judgment  will  go,  therefore,  against  these 
defendants  for  that  amount. 

For  the  plaintiff  it  was  contended  that,  the  mortgage  from 
her  to  the  defendant  Darlow  having  been  obtained  by  fraud,  the 
plaintiff  should  be  allowed  to  set  off  any  damages  she  might  re- 
cover against  the  original  mortgagee  against  the  amount  due  on 
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the  mortgage.  As  the  amount  of  damages  is  much  greater  than 
the  amount  due  on  this  mortgage,  the  effect  would  be  a declaration 
that  nothing  was  due  on  the  mortgage,  and  consequently  that  the 
mortgagee  or  the  assignee  was  not  entitled  to  enforce  the  same. 

There  are  some  expressions  in  the  judgment  in  the  case  of 
Cann  v.  Willson  (1883),  39  Oh.  D.  39,  which  would  warrant  this 
proposition,  but  the  decision  in  that  case  has  been  in  fact  over- 
ruled by  the  decision  in  Le  Lievre  v.  Gould , [1893]  1 Q.B.  491. 
I think  the  correct  exposition  of  the  law  is  set  forth  in  Stoddard 
v.  Union  Trust  Ltd.,  [1912]  1 Iv.B.  181,  to  the  effect  that  where 
the  contract  is  affirmed  no  equity  between  the  assignor  and  the 
debtor  can  be  set  up.  See  also  T.  & J.  Harrison  v.  Knowles  & 
Foster,  [1918]  1 K.B.  608;  London  and  Western  Canada  Invest- 
ment Co.  v.  Dotph  (1918),  43  O.L.R.  449.  Applying  that  to  the 
facts  of  this  case,  as  the  plaintiff  has,  by  delay  and  dealing  with 
the  property,  affirmed  the  transaction,  she  cannot  now  set  up  any 
equity  between  herself  and  the  assignor,  the  defendant  Darlow,  as 
against  the  assignee,  the  defendant  Riddell,  but  her  claim  will  be 
limited  to  the  damages  she  may  recover. 

This  may  prove  embarrassing  to  the  plaintiff  in  the  recovery 
of  her  judgment,  but  the  law  cannot  be  framed  to  meet  any  excep- 
tional case,  and  the  matter  must  be  dealt  with  on  general  principles. 

I have  very  serious  doubts  as  to  whether  the  defendant  Riddell 
is  a bond  fide  purchaser  of  the  mortgage  in  question,  but  I do  not 
think  the  evidence  in  this  case  would  warrant  me  in  finding  that 
he  holds  the  same  merely  as  a trustee  or  nominee  for  the  defendant 
Neely. 

It  was  reasonable  for  the  plaintiff  to  add  the  defendant  Town- 
send as  a party  in  the  first  instance,  but  after  his  examination  for 
discovery  there  was  no  necessity  to  retain  him  as  a party  to  the 
record,  and  the  action  as  against  him  should  be  dismissed  with 
costs. 

It  should  also  be  dismissed  as  against  the  defendant  Riddell, 
but  under  the  circumstances  without  costs. 

No  cause  of  action  has  been  established  as  against  the  defendant 
Datlow,  although  he  lent  his  name  to  what  appear  to  be  very  ques- 
tionable transactions  or  rather  transactions  of  a somewhat  extra- 
ordinary nature,  so  that,  while  the  action  is  dismissed  as  against 
him,  it  is  to  be  without  costs. 

There  will  be  judgment,  therefore,  for  the  plaintiff  against  the 
defendants  Sanderson  and  Neely  for  the  sum  of  $6,500  and  costs, 
and  the  injunction  will  be  dissolved. 

The  defendants  Sanderson  and  Neely  appealed  and  the  plaintiff 
cross-appealed  from  the  judgment  of  Wiught,  J. 
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May  12,  13,  and  14.  The  appeal  and  cross-appeal  were  heard 
by  Latchford,  C.J.,  Riddell,  Middleton,  Masten,  and  Orde, 

JJ.A. 

R.  S.  Robertson,  K.C.  for  the  defendant  Neely,  argued  that 
there  was  no  justification  for  the  finding  of  fraud  against  his  client, 
as  there  was  no  evidence  to  shew  that  any  of  the  representations 
made  by  Neely  had  been  relied  upon  by  the  plaintiff.  The  plaintiff 
had  offered  $31,500  for  the  property  before  she  saw  Neely,  and  has 
given  her  own  reasons  for  increasing  her  offer.  It  is  therefore  plain 
that  she  did  not  rely  upon  Neely.  In  any  event,  the  statements 
made  by  Neely  were  merely  expressions  of  his  opinion.  There  is  no 
evidence  that  Neely  did  not  say  what  he  in  fact  believed  to  be  the 
truth.  The  misrepresentations  made,  even  if  material,  did  not 
induce  the  contract.  At  the  least  there  must  be  a new  trial,  as  the 
plaintiff  examined  more  than  three  expert  witnesses : Rice  v.  Sockett 
(1912),  27  O.L.R.  410.  On  this  point  he  referred  also  to  Robins 
v.  National  Trust  Co.  (1925),  57  O.L.R.  46,  and  Buttrum  v.  Udell 
(1925),  57  O.L.R.  97. 

I.  Levinter , for  the  defendant  Sanderson,  contended  that  the 
finding  of  fraud  against  his  client  could  not  be  justified.  Had 
there  been  fraud,  the  plaintiff  would  not  have  paid  Sanderson  his 
commission  as  agent,  as  she  did.  She  had  paid  this  commission 
after  taking  possession,  and  had  made  no  objection  to  the  transac- 
tion for  eighteen  months.  Her  delay  in  objecting  was  an  affirm- 
ance of  the  contract. 

W.  D.  McPherson , K.C.,  and  W.  E.  Raney , K.C,  for  the  plain- 
tiff, contended  that  the  finding  of  fraud  was  amply  justified  by  the 
evidence:  Arnison  v.  Smith  (1889),  41  Ch.  D.  348;  Smith  v. 
Chadwick  (1882),  20  Ch.  D.  27;  S.C.  (1884),  9 App.  Cas.  187. 
Counsel  detailed  a variety  of  circumstances  from  which  they  sub- 
mitted that  it  could  be  properly  inferred  that  the  plaintiff  had 
relied  on  representations  by  Sanderson  and  Neely,  which  were 
false  and  material  and  had  induced  the  plaintiff  to  enter  into  the 
contract.  They  also  submitted  that  Neely  was  bound  by  Sander- 
son’s admissions.  Upon  the  cross-appeal  they  contended  that  the 
$1,000  should  not  have  been  deducted ; and  that,  the  mortgage  from 
the  plaintiff  to  the  defendant  Darlow  having  been  obtained  by 
fraud,  the  plaintiff  should  be  allowed  to  set  off  any  damages  she 
might  recover  from  the  original  mortgagee  against  the  amount  due 
on  the  mortgage. 

S.  II.  Bradford,  for  the  defendant  Riddell. 

Robertson,  K.C.,  in  reply,  submitted  that  Sanderson  was  not  in 
any  sense  Neely’s  agent. 
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September  23.  Latchford,  C.J. : — Appeal  and  cross-appeal 
from  the  judgment  of  Wright,  J.,  of  the  15th  March,  1926,  award- 
ing the  plaintiff  $6,500  damages  and  costs  agaitst  the  defendants 
Neely  and  Sanderson,  and  dismissing  the  action  as  against  the 
defendants  Darlow,  Townsend,  and  Riddell,  with  costs  to  be  paid 
by  the  plaintiff  to  Townsend. 

In  addition  to  the  usual  general  allegations  that  the  judgment 
is  contrary  to  law  and  evidence,  the  appeal  'of  Nee'ly  is  based  on  the 
ground  that  the  learned  trial  Judge  erred  in  finding  that  the 
exchange  of  property  in  question  in  this  action  was  induced  by  any 
representations  made  by  the  defendant  Neely  which  were  untrue  in 
fact  or  fraudulently  or  recklessly  made  in  disregard  of  whether  they 
were  true  or  false;  in  admitting  evidence  of  more  than  three 
expert  witnesses,  contrary  to  the  statute  in  that  behalf ; in  award- 
ing damages  to  the  plaintiff  in  respect  of  a contract  to  which  he 
was  not  a party,  and  in  estimating  the  amount  of  such  damages. 

Similar  grounds  are  set  forth  in  the  appeal  by  the  defendant 
Sanderson. 

In  her  cross-appeal  the  plaintiff  contends  that  the  damages 
awarded  to  the  plaintiff  are  less  than  they  should  be,  and  that  the 
assignment  of  mortgage  from  Darlow  to  Townsend  and  from  Town- 
send to  Riddell,  having  been  negotiated  by  solicitors  who  repre- 
sented and  acted  for  all  the  defendants,  and  were  fully  aware  of 
the  fraud  which  had  been  practised  upon  the  plaintiff,  Riddell  was 
not  a purchaser  of  the  mortgage  for  value  without  notice,  and  that 
therefore  the  amount,  if  any,  owing  upon  the  mortgage  should  be 
set  off  against  the  damages  payable  by  Neely  to  the  plaintiff,  and 
that,  if  Riddell  is  entitled  to  indemnity,  it  should  be  from  the 
defendant  Neely  and  not  from  the  plaintiff. 

It  seems  to  me  unnecessary  to  add  much  to  the  statements  of 
fact  appearing  in  the  reasons  for  judgment  of  the  learned  trial 
Judge,  who  found  the  evidence  to  establish  that  the  defendant  Sand- 
erson represented  that  the  apartment  building  ‘owned  by  Neely,  but 
held  in  the  name  of  the  defendant  Darlow,  and  exchanged  for  the 
plaintiff’s  farm,  was  in  first  class  condition  and  in  excellent  repair 
and  could  not  be  replaced  for  the  sum  of  $34,500,  the  price  placed 
upon  it  in  the  exchange. 

Other  misrepresentations  found  to  have  been  made  by  Sander- 
son to  the  plaintiff  and  to  her  son  John,  her  agent,  were  that  the 
exchange  was  an  advantageous  one  to  the  plaintiff,  that  it  would 
be  in  her  interest  to  have  it  carried  out,  and  that  the  plaintiff’s  son 
James  had  been  through  the  apartments  and  was  satisfied  with 
them.  The  two  first  appear  to  me  to  have  been  no  more  than 
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simplex  commendatio  but  the  last  was  false  to  Sanderson’s  know- 
ledge. The  learned  trial  Judge  considered  that  Sanderson’s  repre- 
sentations were  untrue  in  fact,  and  fraudulently  made  in  the  sense 
that  they  were  made  recklessly  and  without  any  belief,  knowledge, 
or  care  whether  they  were  true  or  false,  and  with  the  intention  that 
the  plaintiff  should  act  upon  them.  Sanderson  was  therefore  held 
liable  in  damages  for  the  fraudulent  statements  made  by  him  to 
the  plaintiff  or  her  representatives — statements  which  were  of  a 
material  character  and  an  inducing  cause  of  the  contract. 

As  against  the  defendants  Neely  and  Barlow  the  learned  Judge 
found  that  there  was  no  affirmative  evidence  that  in  the  transac- 
tion Sanderson  was  acting  as  the  agent  of  Neely,  but  he  found  as 
a fact  that  Neely  did  make  representations  to  the  plaintiff  which 
were  false  to  his  knowledge — that  the  apartment  building  was  in 
excellent  repair  and  could  not  be  built  at  the  date  of  the  interview 
for  $34,500. 

There  was  no  denial  by  Neely  that  he  made  the  representations 
sworn  to  by  the  plaintiff.  Like  the  Darlows,  he  did  not  enter  the 
witness-box,  though  present  at  the  trial. 

A few  months  prior  to  the  transaction  with  the  plaintiff,  Neely 
had  bought  the  apartments  for  $21,000  from  a mortgagee  who  had 
acquired  them  either  by  foreclosing  or  by  obtaining  a release  of 
the  equity  of  redemption.  The  building  had  been  poorly  con- 
structed as  what  is  known  as  “ a double  duplex  ” on  land  with  a 
shallow  frontage  and  little  depth.  It  was  afterward  cheaply  altered 
to  six  instead  of  four  sets  of  apartments,  and  had  been  allowed  to 
become  seriously  dilapidated — a fact  concealed  from  the  plaintiff’s 
sons  by  Sanderson,  who  allowed  them  to  see  but  the  basement. 
Upon  evidence  credited  by  the  trial  Judge  it  could  have  been  re- 
placed for  $8,500  less  than  the  amount  stated  to  the  plaintiff  by 
Neely,  who  had  the  conveyance  made  to  J.  A.  Darlow  in  order, 
admittedly,  that  he  might  the  more  advantageously  dispose  of  the 
property  by  not  appearing  to  be  the  owner,  but  merely,  if  at  all,  as 
the  agent  of  the  owner.  When  he  called  on  Mrs.  Leeson  at  the  farm 
with  Barlow’s  brother,  that  Darlow  was  thought  by  the  plaintiff  to 
be  the  owner.  He  and  not  Neely  went  over  the  farm  as  if  he  were 
the  person  interested  in  the  exchange,  and  Neely  was  enabled  to 
pose,  as  he  did  pose,  as  a disinterested  adviser  of  the  gullible  lady. 

The  plaintiff  was  in  bad  health,  and  her  sons,  John  and  William, 
who  lived  with  her,  were  weary  of  farm  life.  William  suffered  from 
a disability  sustained  in  the  Great  War,  and  the  burden  of  oper- 
ating the  farm  rested  on  the  shoulders  of  John,  who  greatly  desired 
to  be  relieved  of  it.  In  the  circumstances,  the  Leesons  were  easy 
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to  mislead.  Statements  that  to  less  impressionable  and  more 
experienced  persons  might  have  been  regarded  as  mere  commenda- 
tion were  accepted  by  them  as  statements  of  fact.  John  was  so 
easily  misled  that  in  his  acceptance  on  behalf  of  his  mother  of  the 
counter-offer  of  exchange  made  by  J.  A.  Darlow  for  Neely,  and 
stated  to  be  made  “ through  F.  L.  Fielding  & Co.  and  H.  A.  Neely 
as  my  (Harlow’s)  agents,”  he  agreed  to  pay  Sanderson  the  usual 
commission  on  the  exchange  value  of  the  farm,  and  was  induced  to 
make  and  deliver  to  Sanderson  a promissory  note  for  $1,000  to  be 
held  as  a guarantee  of  good  faith.  He  afterwards  paid  the  commis- 
sion to  Sanderson,  the  agent  undoubtedly  of  J.  A.  Harlow,  and 
through  the  latter  of  Neely,  while,  by  the  document  which  Sander- 
son or  Harlow  had  prepared,  Neely,  the  principal,  is  represented  to 
be  merely  the  agent  of  J.  A.  Harlow  and  entitled  to  share  in  the 
commission  on  the  farm  which  he  himself,  and  not  Harlow,  was 
obtaining  from  Mrs.  Leeson.  It  may  be  observed  that  the  value  of 
$12,000  placed  on  her  farm  by  the  plaintiff  was  not  excessive  by 
more  than  the  $1,000  found  by  the  trial  Judge,  if  indeed  by  as 
much.  On  a subsequent  exchange  made  within  a few  months  by 
Neely,  who  continued  operations  under  the  mask  of  Harlow,  its 
value  was  estimated  for  a purchaser  at  $13,000  or  $13,500.  The 
plaintiff  on  the  other  hand  made  the  conveyance  to  Harlow  without 
having  seen  the  property  for  which  she  was  parting  with  a consider- 
able sum  of  money  and  her  large  and  valuable  farm,  and  assuming 
heavy  mortgage  obligations. 

The  circumstances  in  which  the  plaintiff  and  her  sons  John  and 
William  found  themselves — the  difficulty  or  impossibility  of  con- 
tinuing to  work  the  farm  and  their  resulting  state  of  mind — 
rendered  them  easy  victims  of  the  machinations  of  Sanderson, 
Neely,  and  the  Harlows,  and  are  important  to  be  considered  when 
dealing  with  the  argument  ingeniously  stressed  by  Mr.  Robertson 
that  the  misrepresentations  made,  even  if  material,  did  not  induce 
the  contract.  There  is,  indeed,  no  express  finding  against  Neely 
that  the  statements,  false  to  his  knowledge,  which  he  personally 
made  to  the  plaintiff,  induced  the  exchange. 

Had  the  misrepresentations  direct  and  indirect — they  were  both 
— been  merely  improvident  or  rash  or  carelessly  made  in  an  honest 
belief  that  they  were  true,  then,  before  the  plaintiff  could  succeed, 
it  would  have  been  incumbent  upon  her  to  establish  that  the  repre- 
sentations, in  fact  false,  but  sincerely  believed  by  those  making 
them  to  be  true,  were  not  only  material  but  had  produced  in  her 
mind  an  erroneous  belief  influencing  her  conduct.  Such  is  the 
effect  of  the  ultimate  decisions  in  Smith  v.  Chadwick , 9 App.  Cas. 
187,  and  Derry  v.  Peek,  14  App.  Cas.  337. 
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But  Neely  made  no  effort  to  establish  that  the  false  representa- 
tions of  himself,  his  alter  ego  Darlow,  and  Darlow’s  agent  Sander- 
son, were  made  carelessly  or  in  the  Iona  fide  belief  in  their  truth. 
All  were  obviously  made  by  Neely  or  in  his  interest  with  no  con- 
ceivable intent  except  that  they  should  operate  on  the  peculiarly 
receptive  mind  of  the  simple  plaintiff  and  induce  the  exchange 
which  Neely  was  anxious  to  effect  to  his  great  profit.  There  was 
an  evil  act  with  evil  intent,  dolum  malum  ad  circumveniendum. 

Nothing  decided  in  the  cases  mentioned  impugns  in  my  opinion 
the  law  as  expressed  by  Lindley,  L.J.,  in  his  judgment  in  Smith  v. 
Chadwick  in  the  Court  of  Appeal,  20  Ch.  D.  27,  at  p.  75.  His 
Lordship  there  said: — 

“ A false  statement  made  may  be  obviously  material,  and  if  so 
the  natural  inference  would  be  that  the  plaintiff  relied  upon  it,  and 
was  misled  by  it.” 

That  the  learned  trial  Judge  considered  Neely’s  materially 
false  representations  to  have  induced  the  contract  is  implied  in  the 
conclusion  arrived  at,  that  he  was  liable  in  damages  for  deceit. 
Otherwise  no  liability  could  be  held  to  attach  to  him.  The  ques- 
tion, I may  add,  was  one  of  fact  to  be  determined  by  the  trial 
Judge.  Having  been  so  decided,  liability  in  damages  was  rightly 
attributed  to  Neely  as  well  as  Darlow. 

The  contention  that  as  Neely  was  not  a party  to  the  contract 
he  should  not  be  held  liable  was  not  pressed  at  bar.  As  he  was  the 
real  owner  for  whose  benefit  the  contract  was  made  by  his  agent, 
the  pretended  owner,  the  contention  was  untenable. 

The  remaining  ground  of  the  appeal  of  these  defendants  is  that 
the  provisions  of  the  Evidence  Act,  9 Edw.  VII.  ch.  43,  sec.  10,* 
were  disregarded,  in  that  more  than  three  experts  were  allowed  to 
give  evidence  for  the  plaintiff. 

In  Rice  v.  Sockett,  27  O.L.R.  410,  a Divisional  Court  (Falcon- 
bridge,  C.J.,  and  Britton  and  Sutherland,  JJ.)  considered  that 
the  provisions  of  9 Edw.  VII.  ch.  43,  sec.  10,  had  been  disregarded, 
as  six  persons  “ entitled  according  to  the  law  or  practice  to  give 
opinion  evidence  ” had,  without  leave  first  obtained,  given  evidence 
on  behalf  of  the  plaintiff.  Much  importance  was  attributed  by  the 
Court  to  evidence  of  one  of  these  experts,  to  which  the  trial  Judge 
seemed  to  have  attached  great  weight,  and  a new  trial  was  ordered. 

The  same  statutory  provision  was  recently  before  the  Appellate 
Division  in  Robins  v.  National  Trust  Co.,  57  O.L.R.  46,  and  But- 
trum  v.  Udell,  ib.  97. 


* Now  R.S.O.  1914,  ch.  76,  sec.  10. 
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The  former  case  was  before  this  Court.  It  was  objected  that, 
after  three  experts  had  testified,  a witness  was  allowed  to  express 
an  opinion  on  the  testator’s  capacity  to  make  the  will  impugned. 
My  learned  brother  Orde  in  the  judgment  of  the  Court,  at  p.  58  of 
the  report,  discusses  the  classes  of  evidence  and  the  types  of  wit- 
nesses that  come  clearly  within  the  Act,  and,  after  adverting  to  the 
difficulty  of  determining  the  precise  line  between  what  is  admissible 
and  what  the  Act  excludes,  points  out  that  there  is  “ opinion  evi- 
dence ” which  is  not  that  of  persons  u entitled  according  to  law  or 
practice  to  give  opinion  evidence  99  within  the  meaning  of  sec.  10. 
In  the  opinion  of  the  Court  there  was  no  infringement  of  the  sec- 
tion, but,  whether  there  was  or  not,  the  admission  of  the  evidence 
in  question  was  not  a ground  for  granting  a new  trial. 

In  Buttrum  v.  Udell  the  question  as  it  appeared  to  the  majority 
of  the  Court  (Mulock,  C.J.O.,  Ferguson  and  Smith,  JJ.A. — Magee 
and  Hodgins,  JJ.A.,  dissenting),  was  not  whether  the  evidence  of 
the  five  physicians  called  by  the  plaintiff  was  opinion  evidence — 
that  seems  to  have  been  so  assumed,  as  it  undoubtedly  was  at  the 
trial — but  whether  the  evidence  of  three  experts  having  been 
directed  to  distinct  branches  of  the  case,  the  plaintiff  was,  without 
prior  leave,  entitled  to  call  other  experts.  The  Court  decided  this 
question  in  the  negative. 

Mr.  Justice  Ferguson,  who  read  the  judgment  of  the  majority 
of  the  Court,  did  not  think  it  wise  to  attempt  to  define  what  is 
“ opinion  evidence  ” within  the  meaning  of  the  statute,  but  indi- 
cated his  view  to  be  that  such  evidence  was  intended  to  be  that 
which  was  “ founded  in  part  or  in  whole  on  some  special  knowledge 
or  qualification  not  possessed  by  the  ordinary  witness.”  The  defini- 
tion should,  he  thought,  vary  with  the  circumstances  of  each  case. 

In  his  dissenting  opinion,  concurred  in  by  Mr.  Justice  Magee, 
Mr.  J ustice  Hodgins  agreed  that  two  if  not  three  of  the  physicians 
first  called  were  experts  who  had  given  “ opinion  evidence,”  but 
considered  that  the  evidence  of  the  other  two  was  of  facts  which 
they  observed  were  presented  by  the  plaintiff’s  condition  and  by  a 
skiagraph  of  an  injury  which  she  had  sustained. 

Buttrum  v.  Udell  determines  as  a matter  of  law  nothing  more 
than  that  the  statute  prohibits  the  calling  by  a party  to  an  action, 
without  the  prescribed  leave,  of  more  than  three  experts  to  give 
opinion  evidence.  So  regarding  that  decision,  and  bearing  in  mind 
what  was  said  on  the  point  by  this  Court  in  the  Bobins  case,  I pro- 
ceed to  consider  what  the  appellants  contend  is  the  “ opinion  evi- 
dence,” given  by  “ experts,”  on  behalf  of  the  plaintiff. 

The  witness  John  Christie  was  called  to  give  evidence  as  to 
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what  value  lie  as  a city  assessor  for  1923  and  1924  had  placed  on 
the  apartment  property,  and  answered  $10,830.  Thus  far  his  evi- 
dence, for  whatever  it  was  worth,  was  merely  of  fact.  The  plain- 
tiff’s counsel,  however,  instead  of  resting  the  matter  there,  pro- 
ceeded to  qualify  Christie  as  an  expert  and  elicited  from  him,  to 
the  discredit  of  the  witness  and  the  disadvantage  of  the  plaintiff, 
that  the  actual  selling  value  in  1923  was  more  than  $9,000  above 
the  assessment. 

Bertram  M.  Price,  an  insurance  agent,  was  the  next  witness 
who  is  said  to  be  an  expert  intended  to  be  called  to  give  opinion 
evidence.  Nothing  in  the  questions  put  to  him  by  Mrs.  Leeson’s 
counsel  indicates  any  such  intention.  No  attempt  was  made  on 
behalf  of  the  plaintiff  to  qualify  him  as  an  expert.  Price  was  called 
merely  to  testify  to  certain  facts — that  in  August,  1923,  he  was 
concerned  in  a deal  involving  the  farm  obtained  by  Darlow  and 
Neely  from  the  plaintiff,  had  witnessed  the  offer  of  exchange,  and 
examined  and  valued  the  farm.  When  asked  what  was  then  its 
value,  he  did  not  express  his  own  opinion,  but  stated  what  the 
assessor  informed  him  was  the  value.  Thereupon  his  Lordship 
naturally  inquired,  “Are  you  competent  to  judge  of  farm  values?” 
The  answer-  was  evasive,  and,  when  it  was  repeated  with  respect  to 
the  Leeson  farm  in  the  township  of  Townsend,  he  did  no  more  than 
state  that  he  valued  it  at  about  $13,000,  an  answer  which  he 
repeated  to  a question  asked — unnecessarily  it  seems  to  me — by 
one  of  the  plaintiff’s  counsel . 

It  does  not  appear  that  Price  was  a person  entitled  according 
to  the  law  or  practice  to  give  opinion  evidence,  nor  was  it 
intended  that  he  should  give  such  evidence.  He  was  called  as  a 
witness  to  facts.  That  he  had  placed  a valuation  of  $13,000  or 
$13,500  on  the  farm  was  a fact,  whether  founded  on  information 
or  opinion.  Accordingly,  Price’s  name  should,  in  my  view,  be 
eliminated  from  the  list  of  experts. 

Then  comes  Cruise,  a roofing  contractor  of  thirty-five  years’ 
experience,  who  gave  evidence  that  he  examined  the  roof  of  the 
apartment  building  and  found  it  in  bad  condition.  He  had  sub- 
mitted to  the  Leesons  an  offer  to  repair  the  roof  for  $176. 

Thus  far  his  evidence  was  only  as  to  fact.  However,  he  was 
asked  by  counsel  for  the  plaintiff  if  from  Ids  experience  he  could 
tell  what  was  the  condition  of  the  roof  from  the  time  it  was  con- 
structed and  said,  that  part  of  it  never  was  right.  A similar  ques- 
tion as  to  the  general  condition  of  the  building  elicited  the  answer: 
“ The  experience  I have  had  in  buildings — I do  not  call  it  a sub- 
stantial building  at  all ; I would  not,  no.” 
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From  these  questions  and  answers  it  appears  to  me  that  Cruise, 
like  Christie,  must  be  considered  an  expert  witness  within  the  scope 
of  sec.  10. 

Gordon,  an  architect,  had  measured  the  building  and  estimated 
the  value  of  replacement.  His  evidence  was  objected  to  on  the 
ground  that  three  experts  — Christie,  Price,  and  Gruise  — had 
already  testified.  His  Lordship  ruled  in  favour  of  the  objection — - 
erroneously,  in  my  humble  opinion,  as  I think  Price  did  not  fall 
within  that  class. 

Topple,  a builder  and  contractor  with  twelve  years’  experience, 
was  called  to  testify  as  to  the  cost  at  which  he  would  replace  the 
buildings.  His  evidence  was  objected  to  and  excluded  on  the  same 
ground  as  Gordon’s.  English’s  evidence,  so  far  as  it  was  of  opinion, 
was  also  excluded. 

A witness  Roberts  having  given  evidence  for  the  defendant  as 
to  the  cost  of  replacing  the  building  and  produced  a statement  of 
quantities  and  prices  which  he  vouched  for  as  correct,  Gordon  was 
called  in  reply  to  shew  that  Roberts’  quantities  and  prices  were 
erroneous.  It  was  not,  I think,  intended  to  call  him  for  any  other 
purpose.  Mr.  Hellmuth  contended  that  prices  were  matters  of 
opinion,  but  his  Lordship  regarded  them  as  matters  of  fact.  When 
the  witness  ventured  to  state  in  regard  to  pine  which  had  been 
painted  that  it  was  unusual  to  employ  lumber  of  high  grade  which 
would  have  to  be  painted,  it  was  ruled  that  the  evidence  was  impro- 
per as  being  merely  opinion.  Roberts  had  placed  the  cost  of  the 
carpentering  at  $2,500.  Gordon  deposed  that  the  cost  was  but 
$1,800  and  contradicted  Roberts  on  other  items  of  cost,  in  which 
labour  formed  an  important  factor.  His  “ estimate,”  as  he  called 
it,  of  the  total  cost  was  $17,800  as  against  Roberts’  estimate  of 
$31,432.  Manifestly  it  is  only  from  his  experience  as  an  architect 
that  he  could  have  reached  such  conclusions.  His  evidence  as  to 
those  matters  was  clearly  expert  evidence.  Mr.  Hellmuth  objected 
that  the  plaintiff  was  putting  in  as  reply  what  had  been  ruled 
against  when  tendered  in  chief. 

“ His  Lordship : It  is  really  getting  around  the  ruling  as  to 
expert  witnesses,  it  is  not  going  to  do  any  harm.” 

“ Mr.  Hellmuth:  No,  I don’t  think  so;  but  I just  want  to  pre- 
serve my  position.” 

If  Gordon’s  opinion  evidence  did  no  harm — harm  could  only 
be  to  the  defendants’  case  in  the  mind  of  his  Lordship — it  cannot, 
in  my  opinion,  be  proper  ground  for  a new  trial. 

Topple  also  was  recalled.  lie  had  accompanied  Gordon  when 
the  latter  measured  the  rooms.  To  a question  regarding  prices  Mr. 
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Hellmuth  objected,  but  the  witness  was  directed  to  proceed-  The 
measurements,  he  said,  that  were  made  by  Gordon  were  quite  cor- 
rect. 

“ Mr.  McPherson:  What  about  prices  in  1923?  A.  The  prices 
are  of  course  variable  in  that  year,  1923 — the  early  part  of  1923; 
prices  were  considerably  higher  towards  the  end  of  1923,  and  Mr. 
Gordon  based  his  prices  to  the  end  of  1923;  with  regard  to  hem- 
lock, as  he  says,  there  are  three  qualities  that  you  can  buy  from 
anywhere  from  $35  up  to  $45;  I was  purchasing  the  first  quality 
hemlock,  my  work  is  mostly  architect  work,  and  I was  purchasing 
in  1923  hemlock  the  very  best  quality  at  $43. 

“ Q.  Do  you  agree  or  disagree  with  the  prices  that  Mr.  Gordon 
has  given  for  1923?  A.  For  that  class  of  job  they  are  all  right. 

“ Q.  You  agree  with  his  figures?  A.  Yes. 

“ Q.  You  heard  what  Mr.  Gordon  said  as  to  the  total  cost  of 
construction  for  building  and  material? 

“ Mr.  Hellmuth:  I object. 

“ His  Lordship : He  has  already  agreed  with  that.” 

With  great  respect,  I find  myself  unable  to  concur  in  his  Lord- 
ship’s view  that  the  witness  agreed  with  what  Gordon  had  said  as 
to  the  total  cost  of  construction.  From  the  best  consideration  I 
have  been  able  to  give  to  Topple’s  evidence,  it  appears  to  me  that 
he  testified  to  nothing  more  than  the  accuracy  of  Gordon’s  measure- 
ments and  the  correctness  of  Gordon’s  prices.  As  far  as  the  ques- 
tions put  to  him  were  permitted  they  were  restricted  to  matters  of 
fact,  quantities,  and  prices.  Mr.  McPherson  attempted  to  go  fur- 
ther and  obtain  an  opinion  corroborating  Gordon’s  opinion.  Mr. 
Hellmuth  objected,  and,  the  trial  Judge  ruling  that  the  evidence 
of  the  witness  had  already  that  effect,  the  question  was  left  unan- 
swered. 

If  my  view  is  correct  that  quantities  and  prices  are  matters  of 
fact,  Topple  should,  like  Price,  be  excluded  from  the  class  referred 
to  in  sec.  10,  leaving  only  three  experts,  if  Gordon  is  included,  who 
were  called  by  the  plaintiff. 

The  contention  based  on  sec.  10  fails  liks  the  other  mentioned, 
and  the  appeal  of  Sanderson  and  Neely  should  be  dismissed  with 
costs.  The  cross-appeal  to  increase  the  damages  awarded  was  dis- 
missed without  costs  at  the  hearing.  The  cross-appeal  against 
Riddell  was  also  then  dismissed,  without  costs. 


Riddell,  J.A. : — Most  of  the  doubt  I had  on  the  hearing  of  this 
appeal  disappeared  upon  a careful  reading  of  the  evidence.  But  on 
the  question  of  expert  witnesses,  in  view  of  Rice  v.  Sockeit , 27  O.L. 
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R.  410,  I am  not  wholly  satisfied  that  we  can  overlook  the  objection. 
1 am,  however,  not  sufficiently  impressed  to  dissent  from  the  judg- 
ment of  my  brethren. 

Middleton,  J.A. : — I agree  with  other  members  of  the  Court 
that  there  was  a deliberate  and  fraudulent  unloading  of  a property 
on  the  plaintiff  at  a gross  overvaluation  and  that  this  was  accom- 
plished by  such  means  as  to  render  those  taking  part  in  it,  includ- 
ing Neely,  liable  in  damages.  I prefer  to  base  the  liability  upon  a 
wider  ground  than  a technical  action  of  deceit.  The  stage  was  set 
when  the  land  was  vested  in  Darlow  as  secret  owner  for  Neely,  and 
Neely  played  his  part  by  concealing  his  ownership  and  allowing 
himself  to  appear  as  an  agent  only.  This  woman,  whose  sons 
seemed  ready  to  do  anything  to  escape  from  farm  life,  proved  an 
easy  victim,  and  was,  I think,  defrauded.  Each  step  in  the  process 
may  easily  be  made  when  standing  alone  to  appear  harmless,  but 
in  the  whole  the  transaction  was  clearly  fraudulent. 

With  reference  to  the  suggestion  that  an  excessive  number  of 
experts  were  allowed  to  testify,  I incline  to  the  view  that  there  was 
no  excess,  but  I am  clear  that  any  error  in  allowing  a greater  num- 
ber to  testify  than  the  statute  permits  falls  within  sec.  28  of  the 
Judicature  Act,  and  a new  trial  should  not  follow  “ unless  some 
substantial  wrong  or  miscarriage  has  been  thereby  occasioned.^ 
This  has  not  occurred  here.  Rice  v.  Rockett,  27  O.L.R.  410,  must 
not  be  taken  to  decide  that  this  section  has  no  application.  It  can 
only  be  supported  as  a case  in  which  the  Court  thought  substantial 
wrong  had  been  done. 

Hasten,  J.A. : — As  against  the  appellants  Neely  and  Sander- 
son, this  is  an  action  of  deceit  and  depends  essentially  on  the  fol- 
lowing issues  of  fact:  Did  the  appellants  make  untrue  representa- 
tions to  the  plaintiff,  knowing  the  same  to  be  false?  Did  she  act 
in  reliance  upon  such  representations?  Has  she  in  consequence 
suffered  damage?  The  trial  Judge  has  answered  each  of  these 
questions  against  the  appellants  and  in  favour  of  the  respondent. 
I am  not  sure  that  as  trial  Judge  I would  have  felt  satisfied  that 
the  evidence  warranted  me  in  making  all  the  findings  which  he  has 
made.  But,  sitting  in  appeal  from  his  findings,  it  is  a very  differ- 
ent thing  to  reverse  him  where  his  conclusions  have  necessarily 
rested  very  largely  on  his  observation  of  the  witnesses  and  their 
demeanour  in  the  witness-box.  I make  that  observation  bearing 
in  mind  the  fact  that  neither  Neely  nor  Darlow  was  called  to  testify 
for  the  defendants. 
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The  uncontroverted  evidence  regarding  concealment  from  the 
plaintiff  and  her  representatives,  not  only  of  the  identiy  of  the  real 
owner  but  of  other  circumstances  and  occurrences,  and  the  active 
misrepresentations  made  for  that  purpose — e.g.*  that  Darlow  was 
the  owner  and  Neely  merely  an  agent — as  well  as  the  subsequent 
A.  alleged  assignments  and  manipulations  of  the  mortgage  given  by 
the  plaintiff  to  Darlow,  while  they  do  not  directly  and  immediately 
form,  a basis  for  the  present  action,  do  yet  create,  in  my  mind  at 
least,  such  an  atmosphere  of  suspicion  regarding  the  whole  trans- 
action as  to  lead  to  a critical  consideration  of  those  statements  and 
actions  which  form  the  real  basis  of  the  plaintiff’s  claim. 

Whether  Neely  and  Sanderson  truly  believed  that  it  would  cost 
more  than  $34,000  to  reconstruct  the  building — whether  they  knew 
otherwise  and  lied  to  the  plaintiff — was  pre-eminently  a question 
of  fact  for  the  trial  Judge.  The  fact  that  Neely  had  paid  no  more 
than  $£1,000  for  the  property  is  a salient  circumstance  in  that 
connection  which  may  well  have  influenced  the  finding  of  the 
trial  Judge. 

Whether  the  plaintiff  was  induced  by  the  appellants’  repre- 
sentations to  make  the  exchange  in  question  is  a more  difficult 
question. 

For  the  appellants,  Mr.  Robertson  points  out  that  the  plaintiff, 
before  any  representations  were  made  (at  least  by  Neely),  offered 
to  make  the  exchange  in  question  at  a price  of  $31,000  for  the 
apartments,  and  he  relies  on  her  statement  in  cross-examination, 
as  follows : — 

Mrs.  Leeson  cross-examined  by  Mr.  Robertson : — 

“ Q.  I want  to  read  to  you  a few  of  your  answers  on  previous 
occasions,  and  you  can  say  whether  they  correctly  state  the  facts. 
In  your  cross-examination  on  the  injunction  motion,  questions  120, 
121,  and  122,  will  you  listen? 

“ Q.  120  : Did  you  and  your  sons  talk  it  over  ?’ — that  is  this 
proposed  transaction — and  your  answer  was  6 Yes.’ 

te  ‘ Q.  121 : Trying  to  make  up  your  minds  whether  you  would 
consider  it  further?  A.  Well,  as  far  as  my  part  of  it  went,  I ad- 
vised them  not  to  consider  it  any  further. 

“ ‘ Q.  122  : That  was  your  attitude  ?’ 

“ His  Lordship.  That  has  reference  to  the  first  offer? 

“ Mr.  Robertson:  Yes,  my  Lord. 

“ ‘ Q.  122:  That  was  your  attitude  ? A.  Yes.’  Is  that  cor- 
rect? A.  Yes. 

“ Then  let  me  read  further  from  your  examination  for  discovery, 
questions  174  and  175 — 
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His  Lordship.  There  are  just  the  two  examinations,  are  there?  App.  Div. 
Mr.  Robertson.  Yes.  1926. 

Q.  174:  Coming  to  this  offer  of  May  16th,  was  it  made  on  l1ES0n 
your  instructions  ? A.  Not  altogether  on  my  instructions  hut  Avith  v. 
my  permission.  I think  I pointed  out  it  came  to  a point  Avhere  Ave  { >A1{LQW- 


thought  it  would  be  advisable  to  leave  off  farming,  and  when  this  Hasten,  J.A. 

thing  cropped  up  1 wasn't  very  anxious  for  the  transaction  myself, 

but  the  boys  seemed  more  anxious  than  ever  to  quit  farming;  and 

I remember  on  one  occasion  my  son  came  back  from  Toronto  and 

he  told  me  a Avhole  lot  Sanderson  told  him  in  reference  to  the 

advisability  of  going  through  Avith  this  deal  and  the  advantage  it 

Avould  be  to  them,  and  all  like  that,  and  the  disadvantages  of 

farming;  and  Avhen  my  son  came  back  from  Toronto  he  told  me 

all  about  it  and  said,  if  that  property  was  such  a gold  mine  as  it 

Avas  represented  to  be,  Avhy  are  the  parties  so  anxious  to  get  rid  of 

it,  and  my  son  said — 

“ ‘ Q.  175:  Don't  let  us  talk  about  that?  A.  I just  want  to 
tell  you  the  attitude  toAvards  it;  and  my  son  said,  Ave  Avere  anxious 
to  leave  the  farm  now,  and  Ave  Avere  getting  an  opportunity  to  do 
so,  and  you  Avouldn't  prevent  us  doing  so.  After  that  I raised  no 
objection  to  the  boys  going  ahead.  I Avant  to  give  you  my  attitude 
and  what  led  up  to  it.' 

.“Is  that  right?  A.  Yes,  that  is  my  attitude." 

Mr.  Robertson,  on  this  evidence,  argues  that  the  plaintiff  parted 
Avith  her  farm  in  consequence  of  the  importunities  of  her  sons 
rather  than  in  consequence  of  any  representations  made  by  Neely 
or  by  Sanderson.  While  there  is  much  force  in  this  contention, 
yet  I think  the  conclusion,  of  the  trial  Judge  is  warranted. 

The  sons  represented  the  mother  throughout  these  negotiations, 
and  she  left  the  transaction  largely  to  them. 

The  representations  made  to  them  must,  I think,  be  taken  as 
made  to  her,  and  their  persistence  in  urging  her  to  make  the  ex- 
change at  $34,000  may  Avell  have  arisen  from  the  representations 
made  to  them. 

Not  only  Avere  the  representations  complained  of  made,  but 
active  steps  were  taken  to  prevent  the  sons  from  going  over  the 
apartments  and  forming  an  estimate  of  the  condition  of  repair  and 
value  of  the  premises. 

At  p.  53  James  Leeson  testifies  as  folloAvs: — 

“ Q.  What  did  he  say  ? A.  Mr.  Sanderson  said  it  would  be 
unwise  to  make  any  attempt  to  see  through  the  building,  that  the 
tenants  objected  to  being  slieAvn  through,  prospective  purchasers 
and  such  like,  and  that  it  would  be  better  not  to  go  through,  but  I 
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cou'lcl  take  his  word  for  it  that  they  were  all  in  excellent  repair, 
that  he  had  seen  through  them  all  or  most  of  them,  and  that  they 
were  in  excellent  repair. 

“ His  Lordship.  He  said  they  were  in  excellent  repair  ? A. 
Yes.” 

John  appears  to  have  been  treated  in  exactly  the  same  way 
(see  his  evidence  at  pp.  107  and  108). 

Active  concealment  of  a fact  is  equivalent  to  a positive  state- 
ment that  the  fact  does  not  exist.  By  active  concealment  is  meant 
any  act  done  with  intent  to  prevent  a fact  from  being  discovered; 
for  example,  to  cover  over  the  defects  of  an  article  sold  with  intent 
that  they  shall  not  be  discovered  by  the  buyer  has  the  same  effect 
in  law  as  a statement  in  words  that  those  defects  do  not  exist: 
Horsfall  v.  Thomas  (1862),  1 H.  & C.  90;  Schneider  y.  Heath 
(1813),  3 Camp.  506. 

As  to  the  objection  that  more  than  three  expert  witnesses 
were  examined  for  the  plaintiff,  I would,  without  analysing  at 
length  the  character  of  the  evidence  given,  adopt  the  view  which 
was  expressed  by  my  brother  Middleton  in  the  course  of  the  argu- 
ment, that  no  miscarriage  of  justice  appears  to  have  occurred  from 
the  calling  of  these  additional  experts  (if  they  were  such).  Their 
evidence  was  of  a most  minor  character  and  does  not,  in  my  opinion, 
affect  the  conclusion.  Under  such  circumstances,  I cannot  think 
that  it  is  obligatory  on  this  Court  to  grant  a new  trial,  and  I would 
not  do  so.  The  appeal  of  Neely  and  Sanderson  should  be  dis- 
missed with  costs. 

The  plaintiff’s  cross-appeal  as  to  quantum  of  damages  should 
also  be  dismissed  with  costs. 

The  appeal  against  Riddell  was  dismissed  upon  the  hearing. 

Orde,  J.A.,  agreed  with  Latchford,  C.J. 

Appeal  and  cross-appeal  dismissed. 


[MIDDLEiTQN,  J.A.] 

Re  Fulford. 

Will — Direction  for  Accumulation  of  Profits  from  Business — Trust — 
Rule  against  Perpetuities — Accumulations  Act,  R'.S.O.  1914,  ch.  110 . 
sec.  2(1), (3) — Income  to  Go  to  one  Set  of  Beneficiaries  and  Capital 
to  another — Fund  Becoming  Crystallized  21  Years  after  Death  of 
Testator — Policy  of  Act — Accruing  Payments — Apportionment. 


A trust  for  accumulation  beyond  the  limits  of  perpetuity  is  void  ab 
initio,  but  where  the  trust  does  not  offend  against  the  rule  as  to 
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perpetuities  it  is  still  subject  to  the  provisions  of  the  Accumulations  j 9,0(5 
Act,  R.S.O.  1914,  ch.  110,  sec.  2(1),  (3). 

The  effect  of  the  statute  is  that  the  will  is  to  be  read  as  though  the  Re. 
direction  to  accumulate  beyond  the  period  of  21  years  was  not  Fui.ford. 
found  in  the  will;  but,  where  the  will  directs  the  capitalization  of 
annual  profits',  and  the  effect  of  following  this  rule  is  to  cast  the 
profits  into  a fund  the  income  of  which  is  to  go  to  one  and  the  capital 
to  another,  the  direction  to  capitalize  creates  an  accumulation  pro- 
hibited by  the  statute",  which  is  aimed  at  ail  accumulations  and  not 
merely  at  a compound  accumulation,  the  policy  of  the  Act  being  to 
prohibit  the  piling  up  of  the  income  of  property  and  postponement 
of  the  beneficial  enjoyment  of  it. 

In  re  Hawkins,  [1916]  2 Ch.  570,  and  In  re  Garskle,  [1919]  1 Ch.  132 
followed. 

In  re  Pope,  [1901]  1 Ch.  64,  not  followed. 

The  testator,  by  para.  20  of  his  will,  directed  that  the  revenues  and  in- 
come from  his  business  should  be  accumulated  from  year  to  year 
and  invested  and  form  part  of  the  capital  of  his  estate  from  which  the 
income  to  be  paid  over  under  the  will  was  to  be  derived.  By  para. 

21,  subject  to  the  provisions  as  to  cumulation,  the  income  each  year 
was  to  be  divided  between  the  testator’s  children,  and  on  the  death 
of  each  child  hds  or  her  children  should  be  entitled  in  equal  shares 
to  the  same  proportion  of  the  capital  as  he  or  she  was  entitled  to 
of  the  income : — 

Held  (dealing  with  the  question  in  the  light  of  the  decision  of  the 
Privy  Council  in  Fulford  v.  Hardy  (1909),  79  L.J.P.C.  8),  that 
on  the  expiry  of  21  years  from  the  death  of  the  testator  the 
fund  directed  by  para.  20  to  be  accumulated  would  crystallize:  all 

the  accumulations  up  to  that  date  would  then  become  capital,  and  all 
revenues  and  income  from  the  business  accruing  after  that  date  were 
to  be  regarded  as  income,  and  this  revenue  and  the  income  derived 
from  the  crystallized  fund  would  become  divisible  under  para.  21, 
and  those  entitled  under  that  clause  to  income  would  receive  it 
accordingly. 

All  accruing  payments  should  be  apportioned  as  of  the  date  named. 

Application  by  the  executors  of  the  will  of  the  Honourable 
George  Taylor  Fulford,  deceased,  upon  originating  notice,  for  an 
order  determining  a question  arising  in  the  administration  of  the 
estate  of  the  testator,  involving  the  meaning  and  effect  of  the  will. 

September  25.  The  application  was  heard  by  Middleton,  J.A., 
in  the  Weekly  Court,  Toronto. 

E.  T.  Malone , K.C.,  for  the  applicants  and  for  the  widow  of  the 
testator. 

Andreiv  Hay  don,  for  the  surviving  daughter  and  the  son  of  the 
testator. 

F.  TF.  Harcourt,  K.C.,  Official  Guardian,  for  the  infant  grand- 
children. 

The  only  adult  grandchild  was  notified  but  did  not  desire  to  be 
represented. 

September  30.  Middleton,  J.A.: — The  Honourable  George 
Taylor  Fulford  died  on  the  15th  October,  1905.  His  will,  bearing 
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date  the  12th  February,  1902,  was  duly  admitted  to  probate,  with 
two  codicils  not  now  material. 

This  will  has  given  rise  to  litigation  and  was  construed  by  the 
Privy  Council  in  the  case  of  Fulford  v.  Hardy  (1909),  79  L.J.P.C. 
8,  and  the  question  now  arising  must  be  dealt  with  in  the  light  of 
that  decision. 

Their  Lordships  thus  described  the  testamentary  document : — 

“ The  scheme  of  the  will  seems  simple.  A mere  annuity  is 
given  to  each  child  during  conventional  minority.  Each  child,  as 
it  attains  conventional  majority,  is  to  take  an  equal  share  of  the 
income  which  is  determined  by  division  by  the  divisor  represent- 
ing the  number  of  children,  the  shares  which  would  have  fallen 
to  the  others  not  yet  conventionally  major  being  accumulated  and 
going  to  swell  the  capital.  The  ten  years’  accumulation  for  the 
purpose  of  the  hospital  works  out  simply  and  side  by  side  with  this, 
as  also  does  the  accumulation  scheme  for  the  business  income; 
and  both  of  these  can  be  given  full  effect  to,  except  in  so  far  as  the 
latter  in  the  future  may  be  disturbed  by  the  Thellusson  Act,  or 
any  corresponding  Act  of  Ontario.” 

The  question  now  submitted  is  in  connection  with  the  cumula- 
tion scheme  for  the  business  income  as  dealt  with  in  para.  20  of 
the  will: — 

“ (20)  I direct  that  the  revenues  and  income  from  my  said 
business  whether  in  the  form  of  a joint  stock  company  or  com- 
panies or  otherwise  shall  not  be  paid  over  as  part  of  the  income 
from  my  estate  but  that  the  surplus  income  of  said  business  after 
making  all  proper  allowances  and  provisions  shall  be  accumulated 
from  year  to  year  and  invested  and  form  part  of  the  capital  of  my 
estate  from  which  the  income  to  be  paid  over  under  this  will  is  to 
be  derived.” 

By  para.  21,  which,  according  to  the  Privy  Council,  constitutes 
“ the  ruling  gift,”  subject  to  the  provisions  as  to  cumulation,  “ the 
income  each  year  ” is  to  be  divided  “ between  my  children  equally 
share  and  share  alike.  On  the  death  of  each  child  his  or  her 
children  shall  be  entitled  in  equal  shares  to  the  same  proportion  of 
the  capital  of  my  estate  as  he  or  she  was  entitled  to  of  the  income 
and  the  same  shall  be  paid  over  . . .” 

The  period  of  21  years  from  the  death  of  the  testator  has 
almost  arrived,  and  the  surviving  children  of  the  testator,  repre- 
sented by  Mr.  Haydon,  now  claim  that  the  income  derived  from  the 
business,  including  all  income  derived  from  the  accumulations  that 
have  been  made  during  the  past  21  years,  is,  from  and  after  the 
expiry  of  the  21  years,  divisible  between  them. 
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The  testator’s  daughter  Martha  died  'leaving  her  surviving  an 
infant  child,  who  also  died,  and  in  an  action  determined  some  years 
ago  it  was  held  that  the  husband  of  Martha,  the  father  of  the  infant 
child,  took  its  prospective  share  in  the  estate  as  its  heir,  and  a 
settlement  with  him  by  which  he  accepted  a certain  amount  in  cash 
was  approved. 

A trust  for  accumulation  beyond  the  limits  of  perpetuity 
is  entirely  void  ab  initio , but  where  the  trust  for  accumulation 
does  not  offend  against  the  limits  of  perpetuity  it  is  still  sub- 
ject to  the  provisions  of  the  Thellusson  Act,  R.S.O.  1914,  ch.  110, 
which,  by  sec.  2(1),  forbids  an  accumulation  for  any  longer  term 
than  those  specified  in  the  Act,  that  appropriate  here  being  21 
years  from  the  death  of  the  testator,  and  further  provides,  by  sec. 
2(3),  that  where  an  accumulation  is  directed  for  any  longer  period 
the  profits  directed  to  be  accumulated  “ shall,  so  long  as  the  same 
shall  be  directed  to  be  accumulated  contrary  to  the  provisions  of 
this  Act,  go  to  and  be  received  by  such  person  as  would  have  been 
entitled  thereto,  if  such  accumulation  had  not  been  directed.” 

All  of  the  cases  upon  the  statute  agree  in  holding  that  the  effect 
of  this  statute  is  that  the  will  is  to  be  read  and  construed  as  though 
the  direction  to  accumulate  beyond  the  period  of  21  years  was  not 
found  in  the  will.  In  most  cases  this  produces  a simple  solution, 
but  where  the  effect  of  following  this  rule  is  to  cast  the  profits  into 
a fund  the  income  of  which  is  to  go  to  one  and  the  capital  to 
another,  there  has  been  much  divergence  of  judicial  opinion,  which 
has  only  recently  been  satisfactorily  resolved. 

It  is  not,  I think,  necessary  to  go  behind  the  decision  of  Far- 
well,  J.,  in  In  re  Pope,  [1901]  1 Ch.  64,  where  the  earlier  cases  are 
fully  discussed  and  it  is  held  that  the  profits  fall  into  the  residue 
and  are  to  be  treated  as  capital  and  those  entitled  to  the  income 
only  take  the  income  arising  from  the  investment  of  the  profits 
which  should  have  been  accumulated  and  do  not  take  the  profits 
themselves.  The  unsatisfactory  nature  of  this  conclusion  was 
obvious  because  in  effect  the  statutory  provision  was  negatived. 
The  profits  which  the  Legislature  said  should  not  be  accumulated 
were  directed  to  be  accumulated,  and  the  only  thing  accomplished 
was  prevention  of  the  accumulation  of  interest  upon  these  crys- 
tallized profits. 

In  In  re  Hawkins,  [1916]  2 Ch.  570,  the  same  problem  was  pre- 
sented before  Sargant,  J.,  who  again  reviewed  the  earlier  cases  and 
discussed  In  re  Pope,  and,  in  view  of  the  conflict  of  judicial  opinion 
found  to  exist,  concluded  that  he  was  free  to  follow  his  own  judg- 
ment, and  in  his  opinion  the  direction  to  capitalize  annual  profits 
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is  plainly  an  accumulation  prohibited  by  the  statute,  which  is  aimed 
at  all  accumulations  and  not  merely  at  a compound  accumulation, 
the  policy  of  the  Act  being  to  prohibit  the  piling  up  of  the  income 
of  property  and  postponement  of  the  beneficial  enjoyment  of  it. 

Were  this  decision  standing  alone,  I should  find  myself  con- 
fronted with  an  ever-increasing  conflict  of  opinion,  but,  fortunately, 
the  question  again  arose  in  In  re  Gar  side,  [1919]  1 Ch.  132,  where 
Astbury,  J.,  treats  the  question  as  settled  by  the  decision  of  Sar- 
gant,  J.,  and  so  I have  no  hesitation  in  following  that  decision, 
which,  I may  say,  is  entirely  in  accord  with  my  own  view  as  to  the 
only  possible  construction  of  the  statute. 

On  the  expiry  of  the  21  years  the  fund  directed  by  para..  20  of 
the  will  to  be  accumulated  crystallizes.  All  the  accumulations  up 
to  that  date  then  become  capital,  and  all  revenues  and  income  from 
the  business  accruing  after  that  date  are  to  be  regarded  as  income, 
and  this  revenue  and  the  income  derived  from  this  crystallized 
fu.id  itself  become  divisible  under  the  provisions  of  para.  21,  and 
those  entitled  under  that  clause  to  income  will  receive  it  accord- 
ingly. 

Upon  the  argument  nothing  was  said  about  apportionment,  but 
it  may  save  trouble  if  I indicate  that  in  my  opinion  all  accruing 
payments  are  to  be  apportioned  as  of  the  date  named. 

The  costs  of  all  parties  may  well  be  paid  out  of  the  capital  of 
this  accumulated  fund. 


[LOGIE,  J.] 

Globe  & Rutgers  Fire  Insurance  Co.  v.  Truedell. 

Insurance  {Fire) — Uncler-insurecl  Property — Claim  of  Insured  against 
Municipal  Corporation  for  Negligence  Causing  Fire  — Action 
Brought  by  Insured — Settlement  for  Amount  much  less  than  Loss 
— Right  of  Insurer  to  he  Subrogated — Ontario  Insurance  Act , 1924, 
14  Geo.  V.  ch.  50,  sec.  92,  condition  24 — Prejudice  to  Insurer's  Rights 
— Recovery  of  Insurance  Moneys  Paid. 

The  defendant  suffered  loss  by  fire  to  the  extent  of  $12,000.  The  fire 
was  alleged  to  have  been  caused  by  the  negligence  of  a municipal 
corporation.  The  property  was  under-insured  by  two  policies  issued 
by  the  plaintiff  company.  The  defendant’s  claim  upon  the  policies 
was  adjusted  at  $1,346,  and  that  sum  was  palid  by  the  plaintiff  com- 
pany to  him.  Before  payment,  a subrogation  undertaking  was  tend- 
ered to  the  defendant,  but  he  refused  to  sign  it,  although,  after  pay- 
ment, the  company  was  entitled  to  be  subrogated  pro  tanto  by  virtue 
of  statutory  condition  24,  Ontario  Insurance  Act,  1924,  sec.  92,  After 
payment,  the  defendant  again  refused  to  sign  the  undertaking,  but 
he  sued  the  municipal  corporation  for  the  full  amount  of  his  loss,  and 
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received  from  the  municiaplity  $3,850  in  full  settlement  of  his  claim 
made  in  the  action:  — 

Held,  that  the  defendant  had  prejudiced  the  plaintiff  company  by  a 
settlement  of  the  whole  cause  of  action  which  deprived  the  plaintiff 
company  of  its  right  to  sue  the  municipal  corporation:  that  right 
having  gone  by  the  deliberate  act  of  the  defendant,  there  was  a 
disregard  of  the  equitable  duty  cast  upon  him,  in  the  circum- 
stances of  the  case,  not  to  settle  to  the  prejudice  of  the  plaintiff 
company  at  a third  or  less  of  the  amount  of  his  loss;  and  the 
defendant  was  adjudged  to  make  good  the  loss  which  the  plaintiff 
company  suffered. 

Review  of  the  authorities. 

Commercial  Union  Assurance  Co.  v.  Lister  (1874),  L.R.  9 Ch.  483,  486, 
and  Hutton  v.  Toronto  Railway  Co.  (1919),  45  O.LR.  550,  562, 
specially  referred  to. 
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Action  to  recover  moneys  paid  by  the  plaintiff  company  to  the 
defendant  upon  two  policies  of  fire  insurance,  the  defendant  hav- 
ing received  money  in  settlement  of  his  claim  against  a municipal 
corporation  for  the  damage  done  to  his  insured  property  by  a fire 
which  was  said  to  have  been  occasioned  by  sparks  from  a road- 
rol'ler  owned  and  operated  by  the  municipal  corporation,  and  hav- 
ing refused  to  sign  a subrogation  undertaking  in  favour  of  the 
plaintiff  company,  the  insurer. 

September  22.  The  action  was  tried  by  Logie,  J.,  without  a 
jury,  at  Kingston. 

A.  B.  Cunningham , K.C.,  for  the  plaintiff  company. 

T.  J.  Rigney,  K.C.,  for  the  defendant. 


September  30.  Logie,  J. : — -On  the  9th  April,  1925,  the  defend- 
ant suffered  loss  by  fire  to  the  extent  of  $12,000.  The  fire  was 
alleged  to  have  been  occasioned  by  sparks  from  a road-roller  owned 
and  operated  by  the  Municipal  Corporation  of  the  County  of  Fron- 
tenac.  The  defendant  charged  negligence  in  the  operation  of  this 
machine,  for  which  he  alleged  the  corporation  was  liable.  He 
was  under-insured  under  two  policies  in  the  plaintiff  company.  His 
loss  was  proved  and  adjusted  at  $1,346. 

Before  payment,  a subrogation  receipt  was  tendered  to  the 
defendant,  which  he  refused  to  sign,  although,  after  payment,  the 
company  was  entitled  to  be  subrogated  pro  tanto  by  virtue  of  sec. 
92,  condition  24,*  of  the  Ontario  Insurance  Act,  1924,  14  Geo.  V. 
ch.  50. 

The  policies  themselves  were  not  put  in,  and  nothing  was  said 
at  the  trial  of  any  express  provision  in  them  which  would  compel 

* 24.  The  insurer  may  require  from  the  insured  an  assignment  of 
all  right  of  recovery  against  any  other  parity  for  loss  or  damage  to  the 
extent  that  payment  therefor  is  made  by  the  insurer. 
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the  defendant  to  assist  the  plaintiff  company  in  enforcing  any  claim 
against  the  county.  But  such  a condition  is  unnecessary,  and  it 
was  the  defendant’s  duty  to  permit  the  company  to  use  his  name  in 
any  such  action:  Dane  y.  Mortgage  Insurance  Corporation,  [1894] 
1 Q.B.  54;  and,  if  he  refused,  the  Court  might  compel  him,  upon 
an  indemnity  as  to  costs:  King  v.  Victoria  Insurance  Co.,  [1896] 
A.C.  250,  at  p.  256.  However  he  talked  it  over  with  the  agents  of 
the  company,  and  agreed  to  claim  against  the  county  the  full 
amount  of  his  loss  and  to  let  the  company  have,  through  his  law- 
yers, a letter  stating  that  in  the  event  of  success  he  would  re- 
imburse the  company  for  its  loss  (exhibit  4). 

The  defendant  in  cross-examination  said  with  reference  to  this 
letter:  “ I was  not  aware  of  this  letter  but  I had  a discussion  with 
Carroll  (the  agent)  and  the  terms  are  correctly  stated  on  which 
I agreed  to  settle.” 

On  the  8th  June,  1925,  the  plaintiff  company  sent  a cheque  for 
the  loss  to  its  agent,  but  by  mistake  the  covering  letter  (part  of 
exhibit  4)  was  omitted  and  sent  separately. 

The  agent  paid  over  the  cheque  without  obtaining  the  undertak- 
ing in  writing  as  to  subrogation  which  the  company  asked  for  and 
upon  which  the  defendant  knew  it  was  insisting. 

After  payment  the  defendant  refused  to  sign  the  subrogation 
undertaking,  but  so  far  complied  with  the  understanding  that  he 
sued  the  County  of  Frontenac  for  his  full  loss. 

If  the  defendant  had  allowed  this  action  to  go  to  trial  and  ver- 
dict, he  would  not  have  been  prejudiced  or  estopped  by  a judgment 
for  less  than  his  actual  total  loss : National  Fire  Insurance  Co.  v. 
McLaren  (1886),  12  O.R.  682. 

But  upon  the  action  against  the  county  coming  on  for  trial  in 
February,  1 926,  a settlement  was  mooted  and  discussed,  upon  which 
arose  the  question  of  the  plaintiff’s  claim  and  the  position  the 
defendant  would  be  in  if  he  settled  without  the  plaintiff  company’s 
consent. 

He  well  knew  that  the  plaintiff  company  was  insisting  upon 
subrogation  to  the  extent  of  the  money  it  had  paid. 

Accordingly  he  caused  the  following  telegram  to  be  despatched 
to  the  plaintiff  company  by  its  agent: — 

“ Re  Policies  19868  and  69.  Truedell  offered  thirty-eight  hund- 
red and  fifty  dollars  in  settlement  by  county  of  twelve  thousand 
dollar  claim.  Loss  much  greater.  Suggest  waiver  by  company 
as  good  business.  Wire  answer  immediately.” 

The  company  by  letter  of  the  same  date  insisted  upon  its  rights. 
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and  expressed  surprise  that  the  defendant  should  settle  so  large  a 
claim  for  so  little,  and  asked  the  reason. 

The  defendant,  however,  in  spite  of  his  knowledge  of  the  com- 
pany’s position,  and  in  the  teeth  of  the  warning  that  the  company 
would  look  to  him  if  he  did  not  take  care  of  its  interests,  settled 
with  the  county  for  $3,850,  and  the  company  now  brings  this  action 
for  the  money  it  paid. 

With  regret  for  the  defendant’s  undoubted  loss,  I have  come  to 
the  conclusion  that  the  plaintiff  company  must  succeed.  Too  little 
regard  is  paid  by  the  public  to  the  position  in  law  of  an  insurance 
company  which,  in  the  case  of  fire  insurance,  agrees  to  indemnify 
only,  and  the  doctrine  of  subrogation  is  often  totally  overlooked. 

The  insurer,  after  payment,  is  said  to  be  subrogated  to  the  rights 
of  the  insured  in  that  he  succeeds  to  the  rights  and  remedies  by 
which  the  loss  might  have  been  diminished  or  extinguished. 

The  full  right  only  arises  where  the  insured  has  received  from 
the  insurer  a complete  indemnity  for  his  loss. 

Where  the  sum  received  from  the  insurer  under  the  policy  is 
insufficient  to  indemnify  by  reason  of  under-insurance  the  right  of 
subrogation  is  qualified  by  the  paramount  right  of  the  insured  to 
receive  a full  indemnity  and  until  that  portion  of  the  loss  whicn 
falls  upon  him  has  been  satisfied  the  insurer  has  no  claim : Castel- 
lain  v.  Preston  (1883),  11  Q.B.D.  380,  at  p.  386.  Nor  is  the 
insured  to  be  deprived  of  his  right  to  obtain  full  indemnity : 
National  Fire  Insurance  Co.  v.  McLaren,  12  O.R.  682;  and  the 
insurer  is  not  subrogated  to  the  whole  of  his  rights. 

The  insured  may,  where  he  has  a substantial  claim  on  his  own 
behalf,  and  subject  to  the  statute  above  mentioned,  enforce  it  him- 
self, and  the  insurer  is  not  entitled  to  prevent  him  from  so  doing. 

Nor  can  the  insurer  interfere  with  the  insured’s  conduct  of  the 
action,  provided  that  the  insured  undertakes,  as  in  this  case,  that 
he  will  claim  for  the  full  amount  of  his  loss  without  deducting  the 
money  received  under  his  policy,  and  further  that  lie  will  not  com- 
promise the  action  except  in  good  faith : Commercial  Union  Assur- 
ance Co.  v.  Lister  (1874),  L.R.  9 Ch.  483.  In  that  case  James, 
L.J.,  at  p.  486,  says : — 

“ Mr.  Lister  is  . . . left  free  to  go  on  with  and  conduct  this 
action.  If  he  does  anything  in  the  conduct  of  the  action  inconsistent 
with  his  duty,  whatever  that  duty  may  be  . . . he  will  have  to 
make  good  any  loss  thereby  incurred.  If  he  does  nothing  else  but 
that  which  he  is  clearly  entitled  to  do,  having  regard  to  the  posi- 
tion he  is  in,  and  to  the  position  of  the  other  parties,  then  he  is 
liable  for  nothing.  At  present  he  is  himself  dominus  litis,  subject 
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to  a liability  to  answer  to  this  Court  for  anything  which,  upon  the 
hearing  of  the  cause,  should  be  shewn  to  be  a breach  ...  of 
some  equitable  duty  which  has  been  cast  upon  him  by  reason  of 
the  circumstances  of  the  case.” 

Again  in  Hutton  v.  Toronto  Railway  Co.  (1919),  45  O.L.R. 
550,  at  p.  562,  Hodgins,  J.A.,  says: — 

“ I base  my  judgment  upon  the  fact  that  the  only  right  given 
. . . is  that  of  subrogation.  It  is  undoubted  that  that  right  has 
never  prevented  the  enforcement  by  the  person  possessed  of  the 
cause  of  action  in  his  own  name,  and  it  is  equally  undoubted  that 
once  the  right  of  subrogation  has  arisen  he  can  do  nothing  to  pre- 
judice the  person  subrogated.” 

Here  the  defendant  prejudiced  the  plaintiff  by  a settlement  of 
the  whole  cause  of  action,  which  deprived  the  plaintiff  of  its  right 
to  sue  the  County  of  Frontenac. 

That  right  has  gone  by  the  act  of  the  defendant.  There  was  a 
disregard  of  the  equitable  duty  cast  upon  him  under  the  circum- 
stances of  the  case — a duty  recognised  by  the  telegram  of  the  2nd 
February,  1926 — not  to  settle  to  the  prejudice  of  the  plaintiff  at  a 
third  or  less  of  his  loss:  West  of  England  Fire  Insurance  Co.  v. 
Isaacs,  [1896]  2 Q.B.  377;  affirmed,  [1897]  1 Q.B.  226;  Phoenix 
Assurance  Co.  v.  Spooner,  [1905]  2 K.B.  753. 

He  will  have  to  make  good  the  loss  which  the  plaintiff  suffered. 
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[WRIGHT,  J.] 

Re  Thomson. 

Limitation  of  Actions — Guaranty  of  Debt — Payments  by  Debtor — Limi- 
tations Act — Effect  as  Regards  Surety. 

The  contract  of  suretyship  is  a collateral  but  distinct  contract  from 
that  of  the  debtor.  A payment  has  the  effect  of  creating  a new 
starting  point  for  the  Limitations  Act  only  when  it  amounts  to  an 
admission  of  a debt  owing  from  which  a new  promise  to  pay  may  be 
implied;  and  a payment  by  a debtor  who  is  not  in  any  sense  an  agent 
of  the  surety  does  not  amount  to  an  admission  by  the  surety  of  any 
liability,  nor  can  any  promise  by  the  latter  be  implied  from  such 
payments. 

The  distinction  between  cases  within  the  sections  of  the  Limitations 
Act  relating  to  real  property  and  those  falling  within  the  sections 
relating  to  personal  actions  as  regards  the  effect  of  payments  by  a 
principal  debtor,  or  by  any  person  other  than  the  surety  himself  or 
his  authorised  agent,  pointed  out. 

Review  of  the  authorities.  Re  Wolmershausen  (1890),  62  L.T.R.  541, 
and  Renton  v.  Paddison  (18 9/3 ) , 68  L.T.R.  405,  specially  referred  to. 

An  appeal  by  the  exeeutors  of  the  will  of  Alexander  Thomson, 
deceased,  from  an  order  of  his  Honour  Judge  Tytler,  a Judge  of 
the  Surrogate  Court  of  the  County  of  York,  allowing  a claim  of 
John  Macdonald  & Co.  Ltd.  against  the  estate  of  the  testator. 

The  appeal  was  heard  by  Wright,  J.,  in  the  Weekly  Court, 
Toronto. 

D.  J.  Coffey , for  the  appellants. 

F.  C.  Carter , for  John  Macdonald  & Co.  Ltd.,  respondent. 

October  4.  Wright,  J. : — -Shortly  stated  the  facts  are  as  fol- 
lowing. Mrs.  C.  Young,  a sister  of  the  deceased,  was  on  the  29th 
April,  1915,  indebted  to  the  claimant  in  the  sum  of  $1,838.05.  On 
that  date  the  deceased  signed  a letter  of  guaranty  whereby,  in  con- 
sideration of  time  being  allowed  to  Mrs.  Young,  he  assumed 
responsibility  for  the  due  payment  of  the  amount  then  due  with 
interest.  The  letter  contained  the  following  clause: — 

<c  Should  said  payments  not  be  regularly  made  the  whole  amount 
is  immediately  to  become  due  and  payable  and  as  stated  above  I 
assume  responsibility  for  payment  of  the  whole  amount.” 

The  debtor  made  default  in  the  payments  from  the  date  the 
first  payment  fell  due,  so  that  it  was  then  open  to  the  claimant  at 
once  to  commence  action  against  the  guarantor. 

At  the  trial  it  was  contended,  and  the  learned  Surrogate  Court 
Judge  so  held,  that  by  virtue  of  the  payments  made  from  time  to 
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time  by  the  debtor  the  claim  against  the  surety  or  guarantor  was 
kept  alive.  The  neat  point  for  decision  on  this  appeal  is  whether 
the  view  of  the  law  taken  by  the  learned  Surrogate  -Court  Judge  is 
correct  or  not. 

It  is  conceded  by  counsel  for  the  executors  that  unless  the  claim 
is  kept  alive  as  against  the  estate  by  virtue  of  the  payments  made 
by  the  debtor  the  claim  is  barred  by  the  Statute  of  Limitations. 

Upon  the  argument  I was  of  the  opinion  that  the  appeal  must 
fail  for  the  following  reasons : — 

(a)  That  the  liability  of  the  surety  was  co-existent  with  the 
liability  of  the  debtor  as  long  as  the  creditor  had  done  no  act  to 
alter  the  contract  to  the  prejudice  of  the  surety. 

(b)  That,  as  the  payments  made  by  the  debtor  were  in  relief 
of  the  surety,  the  latter  must  accept  the  burden  as  well  as  the  bene- 
fit arising  from  such  payments. 

Further  consideration  and  a somewhat  extended  examination 
of  the  authorities  have  altered  my  opinion  and  I am  convinced  that 
the  appeal  ought  to  be  allowed. 

The  decision  in  Black  v.  Ottoman  Bank  (1862),  15  Moore  P.C. 
472,  483,  relied  on  by  the  trial  Judge,  does  not  in  my  view  touch 
the  crucial  point  in  this  case.  That  decision  proceeded  on  the 
ground  that  mere  forbearance  or  delay  on  the  part  of  the  creditors 
to  sue  the  debtor  did  not  discharge  the  surety. 

In  re  Powers  (1885),  30  Ch.  D.  291,  contains  dicta  that  support 
the  conclusions  of  the  trial  Judge,  but  the  facts  of  that  case  and 
the  law  applicable  are  clearly  distinguishable.  In  that  case  the 
bond  was  given  to  secure  a mortgage  debt.  The  bond  itself  was 
not  barred,  but  it  was  held  that,  being  given  to  secure  a mortgage 
debt,  it  was  governed  by  the  same  section  of  the  Statute  of  Limita- 
tions as  the  mortgage  itself,  and,  as  the  payments  made  by  the 
mortgagor  kept  the  mortgage  alive,  the  remedy  on  the  bond  was  not 
barred.  See  judgment  of  Cotton,  L.  J.,  at  p.  295. 

I think  the  effect  of  payments  on  a mortgage  and  a bond  secur- 
ing the  same  is  quite  different  from  the  effect  such  payments  have 
in  the  case  of  a simple  contract  debt.  Section  24  of  the  Limita- 
tions Act,  which  is  practically  in  the  same  terms  as  the  Imperial 
Act,  deals  with  the  limitations  governing  actions  to  recover  moneys 
due  on  mortgages  etc.,  and  fixes  the  period  of  ten  years  next  after 
a present  right  to  receive  payment  accrues,  unless  in  the  meantime 
some  part  of  the  principal  money  or  some  interest  thereon  has  been 
paid.  It  will  be  noted  that  this  section  does  not  define  or  limit  by 
whom  the  payment  may  be  made,  and  this  was  considered  material 
by  Lord  Justice  Cotton  in  his  judgment  in  In  re  Frisby  (1889),  43 
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Ch.  D.  106,  at  p.  116.  See  also  the  judgment  of  Lord  Justice  Fry  Wright,  J. 
at  p.  117.  isai! 

The  several  cases  cited  and  relied  on  by  Mr.  Carter,  counsel  for 
the  respondents,  are  all  cases  that  relate  to  actions  on  covenants  or  Thomson. 
bonds  charged  on  lands  and  come  within  the  provisions  of  sec.  26. 

Part  III.  of  the  Limitations  Act  deals  with  personal  actions, 
and  the  only  section  of  that  Part  which  declares  what  effect  part 
payment  has  is  sec.  54. 

A reference  to  this  section*  will  shew  that  it  deals  only  with  pay- 
ment on ‘ an  indenture,  specialty,  or  recognizance  such  as  those  men- 
tioned in  subsec.  1 of  sec.  49,  and  leaves  unprovided  for  the  effect 
of  payment  on  a simple  contract  debt  such  as  in  the  present  case. 

In  the  absence  of  any  statutory  provision,  we  must  resort  to  the 
common  law  to  ascertain  how  and  when  a payment  in  the  case  of 
a simple  contract  debt  operates  to  prevent  the  running  of  the 
Statute  of  Limitations.  A payment  ' has  the  effect  of  creating  a 
new  starting  point  for  the  Statute  of  Limitations  only  when  it 
amounts  to  an  admission  of  a debt  owing  from  which  a new  promise 
to  pay  may  be  implied. 

Does  a payment  by  a debtor  amount  to  an  admission  by  the 
surety  of  any  liability  or  can  any  promise  by  the  latter  be  implied 
from  such  payment  ? I think  not.  The  contract  of  suretyship  is  a 
collateral  but  distinct  contract  from  that  of  the  debtor.  See 
Rowlatt  on  Principal  and  Surety,  p.  1 et  seq.,  and  cases  there  cited. 

The  debtor  is  in  no  sense  the  agent  of  the  surety,  nor  is  he  author- 
ised in  the  absence  of  any  special  arrangement  to  bind  the  latter 
in  any  way. 

In  this  case,  as  already  stated,  the  debtor  made  default  in  pay- 
ment shortly  after  the  guaranty  was  given,  and  the  date  of  default 
by  the  debtor  fixes  the  time  at  which  the  cause  of  action  accrued  to 
the  creditor,  the  present  claimant,  who  could  then  have  brought  an 
action  to  recover  the  entire  amount  from  the  surety  or  guarantor. 

* 54.  Where  an  acknowledgment  in  writing,  signed  by  the  prin- 
cipal party  or  his  agent,  is  made  by  a pension  liable  upon  an  inden- 
ture, specialty  or  recognizance,  or  where  an  acknowledgment  is  made 
by  such  person  by  part  payment,  or  part  satisfaction,  on  account  of 
any  principal  or  interest  due  on  such  indenture,  specialty  or  recog- 
nizance, the  person  entitled  may  bring  an  action  for  the  money 
remaining  unpaid  and  so  acknowledged  to  be  due,  within  twenty 
years,  or,  in  the  cases  mentioned  in  clause  (k)  of  subsection  1 of 
section  49,  within  ten  years  after  such  acknowledgment  in  writing, 
or  part  payment,  or  part  satisfaction,  or  where  the  person  entitled 
is,  at  the  time  of  the  acknowledgment  under  disability  as  aforesaid, 
or  the  person  making  the  acknowledgment  is,  at  the  time  of  making 
the  same,  out  of  Ontario,  then  within  twenty  years,  or  in  the  cases 
aforesaid  withliin  ten  years  after  the  disability  has  ceased,  or  the 
person  has  returned,  as  the  case  may  be. 
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As  already  stated  it  was  conceded  on  the  argument  that  unless 
the  payments  by  the  debtor  took  the  case  out  of  the  statute  the 
remedy  of  the  creditor  was  barred. 

The  authorities  in  support  of  the  appellants’  contention  appear 
to  me  to  be  conclusive  in  favour  of  allowing  the  appeal.  Kenton 
v.  Paddison  (1893),  68  L.T.R.  405,  and  Re  W olmerliausen  (1890), 
62  L.T.R.  541,  appear  to  be  very  much  in  pointy  and  the  reasoning 
in  the  judgments  in  these  two  cases  commends  itself  to  me. 

I observe  that  the  present  Chief  Justice  of  Canada,  in  his  judg- 
ment in  Union  Bank  of  Canada  v.  Clark  (1910),  43  Can.  S.C.R. 
299,  expresses  his  opinion  to  the  same  effect  as  Stirling,  J.,  did  in 
Re  Wolmershausen. 

The  judgments  in  Cockrill  v.  Sparkes  (1863),  1 IT..  & C.  699, 
and  . in  the  W olmerliausen  case  recognise  the  principle  that  pay- 
ment or  admission  in  writing  by  the  debtor  does  not  bind  the  surety 
or  defeat  the  defence  of  the  Statute  of  Limitations  as  against  the 
latter. 

The  decision  in  Kenton  v.  Paddison , 68  L.T.R.  405,  also  sup- 
ports the  view  I have  taken. 

In  Bradford  Old  Bank  v.  Sutcliffe , [1918]  2 K.B.  833,  Lord 
Justice  Pickford,  at  p.  839,  expresses  the  view  that  payment  of 
interest  by  the  principal  debtor  does  not  keep  the  claim  alive  as 
against  the  surety. 

Summarising  the  result  of  these  decisions,  or  dicta  therein,  I 
am  of  opinion  that  there  is  a clear  distinction  between  cases  within 
the  sections  of  the  Limitations  Act  relating  to  real  property  and 
those  falling  within  the  sections  relating  to  personal  actions  as 
regards  the  effect  of  payments  by  a principal  debtor,  or  by  any 
person  other  than  the  surety  himself  or  his  authorised  agent. 

In  the  class  of  cases  last  mentioned  the  underlying  principle 
is  that  in  order  to  take  the  case  out  of  the  statute  the  payments 
must  be  made  by  some  person  who  stands  in  such  a relation  to  the 
promisor  that  the  payment  can  be  deemed  an  admission  of  lia- 
bility on  the  latter‘s  part,  and  an  implied  promise  to  pay  the  debt. 
It  surely  cannot  be  said  that  a payment  by  the  debtor  who  is  not  in 
any  sense  an  agent  for  the  surety  amounts  to  an  admission  of  lia- 
bility on  the  latter’s  part,  nor  can  it  logically  be  said  that  from 
such  payment  by  the  debtor  a promise  to  pay  by  the  surety  can  be 
implied. 

The  appeal  will  be  allowed  and  the  claim  of  the  claimant  dis- 
missed, both  with  costs. 
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Constitutional  Laic — Live  Stock  and  Live  Stock  Products  Act , 1923, 
13  <£  U Geo.  V.  ch.  18,  as  Amended  by  (1925)  15  A 16  Geo.  V.  ch.  15 
— Regulations  Made  pursuant  to  Act — Ultra  Vires  of  Dominion 
Parliament  — “ Property  and  Civil  Rights  ” — Interference  with 
Contracts  between  Subjects  in  same  Province  — Food  Unfit  for 
Human  Consumption — Knowledge  of  Person  Offering  for  Sale. 

The  defendant,  a retail  dealer  in  eggs,  was  charged  before  a police 
magistrate  with  having  committed  several  offences  against  the  pro- 
visions of  the  Live  Stock  and  Live  Stock  Products  Act,  19'23,  a 
Dominion  Act,  as  amended  in  19'25  by  15  & 16  Geo.  V.  ch.  15,  and 
the  regulations  made  by  the  Governor-General  in  Council  under  the 
authority  of  the  Act,  and  was  acquitted.  Upon  a case  stated  by  the 
magistrate : — 

Held,  that  the  Act  and  regulations  were  ultra  vires  of  the  Dominion 
Parliament,  in  so  far  as  they  formed  a basis  for  the  charges  against 
the  defendant. 

The  regulations  were  expressly  made  applicable  to  eggs  being  dealt  in 
for  domestic  use  in  Canada,  and  were  not  limited  to  eggs  for  import 
or  export,  nor  to  eggs  to  be  dealt  in  between  citizens  or  dealers  in 
different  Provinces  of  the  Dominion. 

“Property  and  civil  rights”  (British  North  America  Act,  sec.  92, 
head  13)  were  manifestly  affected  by  the  Act  and  regulations;  and  it 
could  not  be  said  that  they  came  within  sec.  91  as  legislation  for 
“ the  regulation  of  trade  and  commerce  ” or  for  “ the  peace,  order, 
and  good  government  of  Canada.” 

Review  of  the  recent  authorities. 

Attorney-General  for  Canada  v.  Attorney-General  for  Alberta,  [1916] 

1 A.C.  588,  and  Rex  v.  Eastern  Terminal  Elevator  Co.,  [1925]  'S.C.R. 
434,  followed. 

Held,  also,  with  respect  to  one  of  the  regulations,  reading,  “ No  person 
shall  buy  for  sale  or  resale  or  expose,  offer  for  sale,  or  sell,  eggs 
which  are  unfit  for  human  food,”  that,  where  a breach  is  charged, 
it  is  incumbent  upon  the  prosecution  to  shew  that  the  accused  knew 
or  ought  to  have  known  that  the  eggs  dealt  in  were  unfit  for  human 
food. 

Case  stated  by  one  of  the  Police  Magistrates  for  the  City  of 
Toronto. 

August  12.  The  case  was  heard  by  Grant,  J.,  in  the  Weekly 
Court,  Toronto. 

II.  D.  Ang&r , for  the  Crown. 

The  defendant  was  not  represented. 

October  5.  Grant,  J. : — This  was  a matter  presented  before 
me  by  counsel  for  the  prosecution  by  way  of  a case  stated  by  one 
of  the  magistrates  at  Toronto  under  the  provisions  of  sec.  761  of 
the  Criminal  Code.  A prosecution  had  been  launched  by  one 
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Robert  J.  Bell  against  the  defendant,  whereby  the  latter  was 
charged  with  certain  breaches  of  the  Live  Stock  and  Live  Stock 
Products  Act,  1923,  and  amendments  thereto  and  regulations 
enacted  in  pursuance  thereof.  The  charges,  which  were  four  in 
number,  came  before  the  magistrate  on  the  6th  July,  1926,  where- 
upon evidence  was  adduced  and  the  magistrate  found  that  the 
accused  was,  in  point  of  fact,  guilty  on  all  four  charges,  but  an 
acquittal  was  pronounced,  in  point  of  law,  for  the  following 
reason,  viz.,  it  was  shewn  before  the  magistrate  that  a Division 
Court  Judge  in  and  for  the  County  of  York,  on  an  appeal  brought 
before  him  by  the  accused  in  the  case  of  Rex  v.  Loilaw  Groceterias 
Co.  Ltd.,  from  certain  convictions  made  by  the  magistrate  in 
respect  of  charges  under  the  statute  and  regulations,  quashed  the 
convictions,  upon  the  ground  taken  by  the  Division  Court  Judge 
that  the  statute  and  regulations  enacted  pursuant  thereto  were 
ultra  vires  the  Parliament  of  Canada. 

The  Crown  counsel  in  charge  of  the  present  prosecution  before 
the  same  magistrate,  desiring  to  have  the  opinion  of  a Judge  of 
the  Supreme  Court  of  Ontario  upon  the  particular  question  in- 
volved, viz.,  whether  or  not  the  regulations  are  ultra  vires  of  the 
Parliament  of  Canada,  made  application  for  the  stated  case,  and 
the  following  five  questions  have  been  submitted  by  the  magis- 
trate 

“ 1.  Whether  the  Live  Stock  and  Live  Stock  Products  Act, 
1923,  13  & 14  Geo.  V.  ch.  18,  as  amended  by  15  & 16  Geo.  Y.  ch. 
15,  is  constitutionally  valid  and  binding  upon  the  respondent,  or 
is  he  by  reason  of  the  above  mentioned  facts  mot  bound  by  the 
provisions  thereof? 

“ 2.  If  the  said  Live  Stock  and  Live  Stock  Products  Act  is 
constitutionally  valid,  whether  the  Governor  in  Council  may  make 
regulations  affecting  other  persons  than  a producer  of  live  stock 
and  live  stock  products. 

“ 3.  If  so,  whether  such  persons  other  than  the  producer  may 
be  a consignee  of  the  producer  or  a retailer  or  a wholesaler. 

“ 4.  If  so,  whether  regulations  numbers  5,  6,  7,  9,  and  10, 
under  which  regulations  the  above  mentioned  four  charges  were 
brought,  are  constitutionally  valid  and  binding  upon  this  respond- 
ent, who  is  a retailer. 

“ 5.  Whether,  with  respect  to  regulation  number  9,  it  is  in- 
cumbent upon  the  prosecution  to  shew  that  the  accused  had  knowl- 
edge of  the  eggs  in  question  being  unfit  for  human  food.” 

A copy  of  the  reasons  for  judgment  of  his  Honour  Judge 
Tytler,  one  of  the  Judges  of  the  County  Court  of  the  County  of 


LIX.J 


ONTARIO  LAW  REPORTS. 


455 


York,  in  the  Loblaw  case,  has  been  furnished  to  me.  A perusal 
of  such  reasons  for  judgment  discloses  that  the  learned  County 
Court  Judge  found  a good  deal  of  difficulty  in  interpreting  the 
statutory  provisions  and  regulations  and  in  making  application 
of  the  same  to  the  parties  who  might  be  connected  with  any  par- 
ticular transaction.  The  principal  ground  of  decision,  however, 
and  the  one  upon  which,  apparently,  the  quashing  of  the  convic- 
tions was  based,  was  that,  while  the  County  Court  Judge  was  of 
opinion  that  the  Dominion  Parliament  had  power  to  make  regu- 
lations affecting  the  producer  of  the  product  in  question  (eggs), 
he  did  not  think  that  such  Parliament  had  power  to  make  regu- 
lations affecting  the  retail  dealer  or  consignee  to  whom  the  eggs 
are  sent  for  the  purpose  of  resale.  In  his  opinion,  when  the  eggs 
come  into  the  hands  of  a consignee  or  retail  dealer  they  become 
his  property,  and  his  dealings  with  them  are  governed  by  the  law 
affecting  property  and  civil  rights,  subjects  falling  exclusively 
within  the  jurisdiction . of  the  provincial  legislatures.  Upon  this 
ground,  therefore,  the  convictions  in  the  Loblaw  case  were  quashed. 

The  statute  which  is  in  question  here  is  known  as  the  Live 
Stock  and  Live  Stock  Products  Act,  1923,  being  13  & 14  Geo.  Y. 
ch.  18,  amended  by  15  & 16  Geo.  Y.  ch-  15. 

Under  the  provisions  of  the  statute,  and  as  authorised  thereby, 
certain  regulations  were  made  by  the  Governor  in  Council  and 
were  duly  published  in  the  Canada  Gazette  on  Saturday  the  26th 
April,  1924. 

The  charges  laid  against  the  defendant  were  for  alleged 
breaches  of  certain  of  these  regulations,  the  charges,  as  recited  in 
the  case  stated,  being  as  follows: — 

1.  On  the  28th  day  of  June,  1926,  an  information  was 
laid  under  oath  before  me  by  the  above  named  Robert  J.  Bell  on 
behalf  of  the  Department  of  Agriculture  for  that  the  said  A.  Col- 
lins, in  the  month  of  June,  1926,  did,  contrary  to  law,  expose,  dis- 
play, or  offer  for  sale  eggs  not  marked,  labelled,  tagged,  or  accom- 
panied in  conspicuous  letters  with  the  name  of  the  class  and  grade 
of  the  eggs  according  to  the  Canadian  standard,  contrary  to  the 
Live  Stock  and  Live  Stock  Products  Act,  1923,  and  amendments- 
thereto  and  regulations  passed  pursuant  thereto. 

e<  2.  On  the  said  28th  day  of  June,  1926,  a further  information 
was  laid  under  oath  before  me  by  the  said  Robert  J.  Bell  for  that 
the  said  A.  Collins,  in  the  month  of  June,  1926,  did,  contrary  to* 
law,  sell,  offer,  or  display  eggs  for  sale,  as  a retailer,  without  caus- 
ing to  be  displayed  in  a prominent  place  in  his  place  of  business 
the  prescribed  card  setting  forth  classes  and  grades  of  eggs  as- 
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defined  by  the  Canadian  standards,  contrary  to  the  Live  Stock  and 
Live  Stock  Products  Act,  1923,  and  amendments  thereto  and  regu- 
lations passed  pursuant  thereto. 

“ 3.  On  the  said  28th  day  of  June,  1926,  a further  information 
was  laid  under  oath  before  me  by  the  said  Robert  J.  Bell  for  that 
the  said  A.  Collins,  in  the  month  of  June^  1926,  did,  contrary 
to  law,  buy  for  sale  or  resale  or  expose  or  offer  for  sale  or  sell  eggs 
which  were  unfit  for  human  food,  contrary  to  the  Live  Stock  and 
Live  Stock  Products  Act,  1923,  and  amendments  thereto  and  regu- 
lations passed  pursuant  thereto. 

“ 4.  On  the  said  28th  day  of  June,  1926,  a further  information 
was  laid  under  oath  before  me  by  the  said  Robert  J.  Bell  for  that 
the  said  A.  Collins,  in  the  month  of  June,  1926,  did,  contrary  to 
law,  in  making  payment  for  eggs  received  on  consignment  or 
bought  for  resale,  fail  to  apportion  the  returns  on  a basis  of  at 
least  two  of  the  grades  specified  in  the  undermentioned  regula- 
tions, accompanied  by  a statement  on  the  forms  as  required  in 
schedule  A to  the  said  regulations,  contrary  to  the  Live  Stock  and 
Live  Stock  Products  Act,  1923,  and  amendments  thereto  and  regu- 
lations passed  pursuant  thereto.” 

The  statute  in  question  provides  (sec.  3)  for  the  organisation  of 
live  stock  exchanges  in  connection  with  every  stock-yard  operated 
under  the  Act;  and  of  this  exchange,  every  commission  merchant 
and  every  dealer  doing  business  at  the  stock-yard  is  required  to  be 
a member,  unless  he  holds  a special  license  from  the  Minister. 
Various  provisions  are  made  governing  the  organisation  and  opera- 
tion of  the  exchange  and  governing  the  rights  and  obligations  of 
its  members  and  the  manner  in  which  they  shall  carry  on  their 
business  and  in  the  interpretation  section  (2(y))  “ Live  Stock 
Products  ” are  stated  to  mean,  “ Meat,  poultry,  eggs,  and  wool,  the 
word  e eggs  , where  used  to  include  frozen  eggs,  liquid  eggs,  desic- 
cated eggs  and  eggs  in  the  shell.” 

By  sec.  9 of  the  statute  the  Governor  in  Council  is  empowered 
to  make  regulations  prescribing  various  things,  among  others  (c) 
“ the  manner  in  which  . . . eggs  . . . shall  be  inspected, 

graded,  branded  or  marked  and  the  manner  in  which  . . . eggs 

. . . graded  in  accordance  with  the  regulations  under  this  Act, 

shall  be  sold,  offered  for  sale  or  displayed  for  sale,  and  what  shall 
be  the  size  and  kind  of  packages  containing  . . . eggs  . . . 

and  how  such  packages  shall  be  branded,  marked  or  labelled,  and 
the  manner  in  which  the  purchaser  of  . . . eggs  . . . shall 
prepare  for  presentation  to  the  seller  the  statements  of  account  of 
purchases  of  . eggs  . . . graded  in  accordance  with  the 
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provisions  of  this  Act  and  regulations  made  thereunder,  and  the 
manner  in  which  the  investigation  of  such  statements  shall  be 
effected.” 

Further  by  clause  ( d ) of  sec.  9 the  regulations  may  prescribe 
the  manner  in  which  eggs  ( inter  alia)  imported  into  Canada  shall 
be  inspected,  graded,  branded,  or  marked,  and  sold,  offered  for  sale, 
or  displayed  for  sale,  the  manner  in  which  certificates  shall  be  pre- 
pared indicating  that  such  eggs  have  been  so  inspected,  etc.,  etc. 

Paragraph  ( g ) of  sec.  9 was  repealed  by  the  amending  statute 
in  1925,  and  thereby  was  substituted  a new  paragraph  (g)  by 
which  regulations  may  be  made  prescribing,  “ That  eggs  of  a con- 
dition unfit  for  human  consumption  shall  not  be  bought,  sold, 
exposed  or  offered  for  sale ; the  classes  and  grades  of  eggs  that  may 
be  broken  or  dried  in  an  egg-breaking  plant ; the  manner  in  which 
frozen,  liquid  or  desiccated  eggs,  whether  of  foreign  or  domestic 
origin,  shall  be  graded,  branded,  inspected  or  marked,  the  kind  of 
tests  that  shall  be  used  to  determine  the  percentage  of  water,  free- 
dom from  preservatives  .and  their  fitness  and  suitability  for  food, 
and  the  manner  of  disposal  of  all  such  eggs  found  to  be  unfit  for 
human  consumption.” 

By  clause  (i)  of  this  section  such  regulations  may  be  made 
prescribing  “ that  the  by-laws  or  rules  and  regulations  of  a Live 
Stock  Exchange  or  the  rules  and  regulations  of  the  lessee,  owner, 
occupier  or  operator  of  a stock-yard,  or  any  order  issued  by  the 
Minister  in  conformity  with  the  provisions  of  this  Act,  shall  have 
the  same  force  and  effect  as  if  embodied  and  enacted  herein.” 

By  sec.  14  of  the  statute,  any  person  violating  any  provision  of 
the  Act,  or  of  any  regulation  thereunder,  shall  be  liable  on  sum- 
mary conviction  to  a fine  not  exceeding  $500,  or  to  imprisonment 
for  a term  not  exceeding  three  months,  or  to  both  fine  and  impris- 
onment. 

It  is  manifest  from  even  a cursory  perusal  of  the  regulations 
in  question  that  they  are  both  comprehensive  in  form  and  very  far- 
reaching  in  effect.  Neither  in  the  statute  itself  (nor  in  the  amend- 
ments passed  in  1925)  is  there  any  statement  of  policy  or  explana- 
tion given,  to  indicate  that  there  were  any  special  reasons  for  the 
enactment,  by  the  Dominion  Parliament,  of  such  legislation,  so 
clearly  intended  to  affect  and  circumscribe  the  formation  of  busi- 
ness contracts  and  the  manner  in  which  they  shall  be  performed. 
Property  and  civil  rights  are  manifestly  affected  by  such  legisla- 
tion. Such  subjects  being  placed,  by  the  provisions  of  the  British 
North  America  Act,  sec.  92,  head  13,  within  the  jurisdiction  of 
the  provincial  legislatures,  the  problem  now  presented  for  solution 
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is  whether  or  not  the  incursion,  by  the  Dominion  Parliament,  into 
the  domain  of  the  provincial  legislatures,  can  be  supported  upon  any 
of  the  various  grounds  which  have,  by  the  statute  itself  or  the  judi- 
cial interpretation  thereof,  been  declared  to  be  sufficient. 

The  far-reaching  character  of  the  regulations  which  are  stated 
to  be  regulations  respecting  “ the  grading  and  marking  of  eggs  ” 
will  be  appreciated  upon  perusal  of  the  following  excerpts  taken 
therefrom : — 

“ 1.  ( e ) ‘Canadian  standards  9 means  the  classes  and  grades 
of  eggs  named  and  defined  in  the  regulations. 

“(/)  ‘ Case  9 means  a case  made  to  contain  30  dozen  eggs. 

“ ( g ) ‘ Wholesaler  5 means  any  person  or  partnership  operat- 
ing a warehouse  or  receiving  station  where  eggs  are  bought  or  sold 
in  case  lots. 

“ (h)  ‘ Retailer  '*  or  ‘ Retail  dealer  ? means  any  person  or  part- 
nership offering  or  selling  direct  to  the  consumer. 

“ 2.  Canadian  eggs  for  export  out  of  Canada  and  all  eggs  for 
domestic  consumption  in  Canada  shall  be  classified,  candled  and 
graded  as  follows:  Class  (1)  (fresh  eggs  described). 

“ Grade  (a)  specials  (detailed  description  given,  specifying 
size,  weight  to  the  dozen  or  to  the  case,  and  various  provisions  as 
to  quality).” 

So  also  through  various  other  grades  and  subgrades,  giving 
most  minute  descriptions  by  which  the  various  classifications  are 
to  be  determined. 

It  should  be  noted  especially  that  the  regulations  are  expressly 
made  applicable  to  eggs  being  dealt  in  for  domestic  use  in  Canada, 
and  are  not  limited  either  to  eggs  for  import  or  export,  nor  to  eggs 
to  be  dealt  in  between  citizens  or  dealers  of  different  Provinces  in 
the  Dominion.  It  is  quite  clear  that  the  regulations  are  sufficiently 
wide  in  their  language  and  are  intended  to  apply  to  and  to  govern 
transactions  (e.g.)  between  citizens  of  the  city  of  Toronto. 

Certain  other  of  the  regulations  which  come  specially  under 
consideration  in  the  case  at  bar  read  as  follows: — 

“ 4.  Every  case  or  container  of  eggs  that  is  shipped  or  delivered 
by  persons  who  receive  eggs  on  consignment  or  buy  eggs  for  resale 
shall  be  marked,  labelled  or  tagged  in  conspicuous  block  letters  on 
both  ends  with  the  name  of  the  class  and  grade  of  the  eggs  con- 
tained therein,  according  to  Canadian  standards,  provided  that  any 
producer  or  other  person  dealing  in  eggs  may  delegate  his  right  to 
candle  and  grade  to  the  first  wholesaler  or  retail  dealer  to  whom 
the  eggs  are  shipped  or  delivered,  in  which  case  the  markings, 
labellings  or  taggings  shall  consist  of  the  words  ‘ Ungraded  eggs 
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for  shipment  only/  except  in  the  instance  of  shipments  of  car- 
lots  or  more  from  one  Province  to  any  other  Province  within 
Canada,  and  provided  that  the  provisions  of  this  regulation  shall 
not  apply  to  shipments  or  deliveries  direct  from  producer  to  con- 
sumer. When  cartons  are  packed  in  cases  or  other  containers,  both 
eggs  and  cartons  shall  be  marked,  labelled,  or  tagged  as  aforesaid. 

“ 5.  Every  case  or  container  of  eggs  that  is  exposed,  displayed, 
or  offered  for  sale  by  any  person  selling  or  delivering  eggs  direct 
to  consumers  in  a public  place  or  manner  shall  be  marked,  labelled, 
tagged  or  accompanied  in  conspicuous  letters  with  the  name  of  the 
class  and  grade  of  eggs  according  to  the  Canadian  standards. v 

“ 7.  Every  person  who  sells,  offers  or  displays  eggs  for  sale  as  a 
retailer  shall  cause  to  be  displayed  in  a prominent  place  in  his 
place  of  business  a card  as  may  be  prescribed  setting  forth  classes 
and  grades  of  eggs  as  defined  by  Canadian  standards. 

“ 8.  No  person  shall  ship  eggs  or  cause  eggs  to  be  shipped  or 
delivered  or  displayed  for  sale  in  cases  or  containers  which  are 
marked  or  labelled  or  tagged  with  the  name  of  any  class  or  grade 
specified  in  these  regulations  unless  the  quality  and  weight  of  the 
eggs  contained  therein  is  equal  to  or  better  than  such  class  and 
grade. 

“ 9.  No  person  shall  buy  for  sale  or  resale  or  expose,  offer  for 
sale,  or  sell,  eggs  which  are  unfit  for  human  food. 

“ 10.  (1)  All  persons  who  receive  eggs  on  consignment  or  buy 
eggs  for  resale,  in  making  payment  for  the  same,  shall  apportion 
the  returns  on  the  basis  of  at  least  two  of  the  grades  specified  in 
these  regulations,  accompanied  by  a statement  on  the  forms  as 
required  in  schedule  tfA*  to  these  regulations,  provided  that  this 
regulation  shall  not  apply  where  producers  market  their  eggs  in 
less  than  fifteen  dozen  lots  in  any  one  day. 

“ (2)  A consignee  of  ungraded  eggs  transferring  the  same  to 
another  party  for  candling  and  grading  shall  make  the  transfer 
within  72  hours  from  the  time  the  eggs  are  delivered  to  the  con- 
signee. 

“ (3)  The  Minister,  or  his  representative,  may  require  to  be 
notified  in  the  case  of  a transfer  for  the  purpose  of  candling  and 
grading  as  mentioned  in  the  next  preceding  subsection  and  may 
prescribe  the  conditions  under  which  such  transfers  may  be  made. 


“ 15.  Cases  containing  Canadian  eggs  in  lots  of  twenty-five 
cases  or  more  intended  for  export  out  of  Canada,  and  eggs  intended 
for  shipment  from  one  Province  to  any  other  Province  in  ship- 
ments of  car-lots  or  more,  shall  not  be  shipped  or  delivered  until 
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they  have  been  inspected  and  marked  by  an  inspector  and  certi- 
ficates issued.” 

It  will  appear  from  perusal  of  the  above  recited  regulations 
that  nearly  all  of  them  apply  to  transactions  between  the  citizens 
of  this  or  any  Province  of  Canada,  and  not  merely  to  export  or 
import  business,  or  to  inter-provincial  transactions  (see  Nos.  4,  5, 
7,  8,  9,  10).  Export  and  import  business,  having  to  do  with  the 
whole  Dominion,  and  inter-provincial  business,  having  to  do  with 
citizens  of  two  different  Provinces,  in  their  transactions  with  one 
another,  have  been  held  to  be  exceptions  to  the  rule  that  property 
and  civil  rights  may  not  be  dealt  with  by  the  Parliament  of  Canada, 
and  may  be  dismissed  from  this  inquiry.  So  also  may  the  case  of 
war-time  legislation  or  other  statutory  provisions  or  regulations 
found  to  be  necessary  by  reason  of  some  extraordinary  crisis  affect- 
ing the  whole  of  Canada.  No  such  situation  exists  or  is  indicated 
as  would  render  this  ground  available.  Apparently,  if  the  legisla- 
tion is  to  be  supported  as  intra  vires  of  the  Dominion  Parliament, 
it  must  be  upon  one  or  other  of  the  two  well-known  grounds,  viz., 
as  coming  within  the  provision  which  gives  to  that  Parliament 
jurisdiction  over  “ the  regulation  of  trade  and  commerce  ” (sec. 
91,  head  2),  or  the  other  power  by  which  the  Parliament  of 
Canada  is  authorised  to  legislate  “ for  the  peace,  order,  and  good 
government  of  Canada”  (sec.  91). 

No  good  purpose  would  be  served  by  referring  to  the  almost 
unlimited  number  of  cases  touching  upon  the  question  here  in- 
volved, and  to  be  found  in  the  Reports,  dealing  with  the  respective 
powers  of  the  Dominion  Parliament  and  the  Provincial  Legisla- 
tures under  the  British  North  America  Act. 

I have  read  carefully  the  decisions  cited  to  me  by  counsel  and  a 
larger  number  of  decisions  which  were  not  mentioned  in  argument. 
1 do  not  intend  to  give  any  extended  reference  to  the  earlier  deci- 
sions. The  more  important  of  these  have  been  reviewed  time  and 
again  by  our  Canadian  Courts  and  also  by  the  Judicial  Committee 
of  the  Privy  Council.  It  is  manifest  from  a perusal  of  the  opinions 
of  members  of  the  Judicial  Committee,  as  expressed  in  reported 
decisions,  that  the  interpretation  to  be  placed  upon  some  of  the 
earlier  decisions,  such  as  Russell  v.  The  Queen  (1882),  7 App.  Cas. 
829,  has  been  materially  altered  in  the  effort  to  reconcile  decisions 
which  appear  to  be  conflicting.  Those  who  are  interested  in  this 
phase  of  the  subject  may  find  it  discussed  in  the  opinion  of  the 
present  Chief  Justice  of  the  Supreme  Court  of  -Canada  in  the  case 
of  Rex  v.  Eastern  Terminal  Elevator  Co.,  [1925]  S.C.R.  434, 
at  pp.  437  et  seq.  The  learned  Chief  Justice  (p.  438)  appar- 
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ently  resents  the  suggestion  contained  in  the  opinion  of  the  Judi- 
cial Committee  in  what  is  known  as  the  Lemieux  Act  case  {Tor- 
onto Electric  Commissioners  v.  Snider , [1925]  A.C.  396,  at  p.  412), 
that  the  decision  of  that  Committee  in  the  Russell  case  can  only  be 
supported  on  the  assumption  that  the  Committee  of  that  time 
(1881)  considered  that  the  evil  of  intemperance  in  Canada  was 
so  great  and  so  general  that  it  was  “ a menace  to  the  national  life 
of  Canada  so  serious  and  pressing  that  the  National  Parliament 
was  called  on  to  intervene  to  protect  the  nation  from  disaster.” 
The  learned  Chief  Justice  of  the  Supreme  Court,  referring  to  this 
remarkable  suggestion  (p.  438),  said,  “I  should  indeed  be  sur- 
prised if  a body  so  well-informed  as  their  Lordships  had  counten- 
anced such  an  aspersion  on  the  fair  fame  of  Canada  even  though 
some  hard-driven  advocate  had  ventured  to  insinuate  it  in  argu- 
ment.” 

In  Citizens  Insurance  Co.  of  Canada  v.  Parsons  (1881),  7 App. 
Cas.  96,  the  Judicial  Committee  held  that  in  clause  13  of  sec.  92, 
setting  out  the  powers  of  the  Provinces,  the  words  “ property  and 
civil  rights  in  the  Provinces  ” included  rights  arising  from  con- 
tract (which  are  not  in  express  terms  included  under  sec.  91)  and 
are  not  limited  to  such  rights  only  as  flow  from  the  law,  e.g.,  the 
status  of  persons.  Also,  at  p.  113,  appears  the  following  para- 
graph : — 

“ Construing  therefore  the  words  f regulation  of  trade  and  com- 
merce ; by  the  various  aids  to  their  interpretation  above  suggested, 
they  would  include  political  arrangements  in  regards  to  trade  re- 
quiring the  sanction  of  Parliament,  regulation  of  trade  in  matters 
of  inter-provincial  concern,  and  it  may  be  that  they  would  include 
general  regulation  of  trade  affecting  the  whole  Dominion.  Their 
Lordships  abstain  on  the  present  occasion  from  any  attempt  to 
define  the  limits  of  the  authority  of  the  Dominion  Parliament  in 
this  direction.  It  is  enough  for  the  decision  of  the  present  case  to 
say  that,  in  their  view,  its  authority  to  legislate  for  the  regulation 
of  trade  and  commerce  does  not  comprehend  the  power  to  regulate 
by  legislation  the  contracts  of  a particular  business  or  trade,  such 
as  the  business  of  fire  insurance  in  a single  Province,  and  therefore 
that  its  legislative  authority  does  not  in  the  present  case  conflict 
or  compete  with  the  power  over  property  and  civil  rights  assigned 
to  the  Legislature  of  Ontario  by  No.  13  of  sec.  92.” 

In  Attorney-General  for  Canada  v.  Attorney-General  for  Alberta, 
[1916]  1 A.C.  588,  aJt  pp.  595,  596,  and  597,  will  be  found  further 
discussion  upon  the  respective  powers  of  Dominion  and  Provinces. 
In  that  action,  sec.  4 of  the  Insurance  Act  of  Canada,  1910,  was  the 
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subject  of  attack.  Under  that  section  it  was  provided  inter  alia 
that  “ no  company  or  underwriters  or  other  persons  shall  solicit 
or  accept  any  risk,  or  issue  or  deliver  any  receipt  or  policy  of  insur- 
ance, or  grant  any  annuity  on  a life  or  lives,  or  collect  or  receive 
any  premium,  or  inspect  any  risk,  or  adjust  any  loss,  or  carry  on 
any  business  of  insurance  . . . unless  it  be  done  by  or  on  behalf 
of  a company  or  underwriters  holding  a license  from  the  Minister/’ 
the  Minister  being  a Minister  of  the  Parliament  of  Panada.  It 
was  held  that  this  section  was  ultra  vires  of  the  Dominion  Parlia- 
ment, since  the  authority  conferred  by  the  British  North  America 
Act,  sec.  91,  head  2,  to  legislate  as  to  “ the  regulation  of  trade  and 
commerce  ” does  not  extend  to  the  regulation  by  a licensing  system 
of  a particular  trade  in  which  Canadians  would  otherwise  be  free 
to  engage  in  the  Provinces,  and  since. it  could  not  be  enacted  under 
the  general  power  conferred  by  sec.  91  to  legislate  for  “ the  peace, 
order,  and  good  government  of  Canada,”  as  it  trenched  upon  the 
legislative  authority  conferred  on  the  Provinces  by  sec.  92,  head  13, 
to  make  laws  as  to  “ civil  rights  in  the  Provinces.”  The  above  out- 
line is  taken  from  the  head-note,  which  appears  to  embody  an 
accurate  summary  of  the  effect  of  the  reasons  for  judgment.  The 
following  quotation  taken  from  p.  597  is  of  present  interest: — 

“No  doubt  the  business  of  insurance  is  a very  important  one, 
which  has  attained  to  great  dimensions  in  Canada.  But  this  is 
equally  true  of  other  highly  important  and  extensive  forms  of 
business  in  Canada  which  are  to-day  freely  transacted  under  pro- 
vincial authority.  Wherever  the  British  North  America  Act  has 
taken  such  forms  of  business  out  of  provincial  jurisdiction,  as  in 
the  case  of  banking,  it  has  done  so  by  express  words  which  would 
have  been  unnecessary  had  the  argument  for  the  Dominion  Govern- 
ment addressed  to  the  Board  from  the  Bar  been  well  founded.” 

The  argument  referred  to  was  to  the  effect  that  “ the  regula- 
tion of  trade  and  commerce  ” was  wide  enough  in  its  meaning  to 
justify  the  legislation  then  under  consideration. 

In  In  re  Board  of  Commerce  Act , 1919 , [1922]  1 A.C.  191,  at 
p.  200,  will  be  found  a judicial  .statement  of  the  nature  of  the 
national  emergency  or  crisis  necessary  to  enable  the  Dominion 
Parliament  to  encroach  upon  the  jurisdiction  of  the  Provincial 
Legislature : — 

“ It  has  already  been  observed  that  circumstances  are  conceiv- 
able, such  as  those  of  war  or  famine,  when  the  peace,  order,  and 
good  government  of  the  Dominion  might  be  imperilled  under  con- 
ditions so  exceptional  that  they  require  legislation  of  a character  in 
reality  beyond  anything  provided  for  by  the  enumerated  heads  in 
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either  sec.  92  or  sec.  91  itself.  Such  a case,  if  it  were  to  arise, 
would  have  to  be  considered  closely  before  the  conclusion  could 
properly  be  reached  that  it  was  one  which  could  not  be  treated  as 
falling  under  any  of  the  heads  enumerated  . . . This  is  a prin- 
ciple, which,  although  recognised  in  earlier  decisions,  such  as  that 
of  Russell  v.  The  Queen , both  here  and  in  the  Courts  in  Canada, 
has  always  been  applied  with  reluctance,  and  its  recognition  as 
relevant  can  be  justified  only  after  scrutiny  sufficient  to  render  it 
clear  that  the  circumstances  are  abnormal.” 

There  is  no  suggestion  in  respect  of  the  legislation  now  being 
considered  that  there  existed  any  such  crisis  or  abnormal  condition 
as  above  described. 

In  Toronto  Electric  Commissioners  v.  Snider , [1925]  A.C.  396, 
the  decision  upon  what  was  known  as  the  Lemieux  Act  will  be 
found.  On  p.  410  there  appears  the  following  brief  statement  of 
interest  as  bearing  upon  the  present  subject: — 

“ It  is,  in  their  Lordships’  opinion,  now  clear  that,  excepting 
so  far  as  the  power  can  be  invoked  in  aid  of  capacity  conferred 
independently  under  other  words  in  sec.  91,  the  power  to  regulate 
trade  and  commerce  cannot  be  relied  on  as  enabling  the  Dominion 
Parliament  to  regulate  civil  rights  in  the  Provinces.” 

In  Rex  v.  Eastern  Terminal  Elevator  Co [1925]  S.C.R.  434, 
are  to  be  found  the  opinions  of  learned  Justices  of  the  Supreme 
Court  of  Canada  upon  some  of  the  provisions  of  the  Canada  Grain 
Act.  That  statute  was  passed  in  1912  for  the  purpose  of  con- 
trolling and  regulating,  through  the  Board  of  Grain  Commission- 
ers, the  trade  in  grain.  It  provides  that  owners  and  operators  of 
elevators,  warehouses,  and  mills,  and  certain  traders  in  grain,  shall 
be  licensed;  provides  for  supervision  of  the  handling  and  storage 
of  grain  in  and  out  of  elevators,  etc. ; and  prohibits  persons  operat- 
ing or  interested  in  a terminal  elevator  from  buying  or  selling  grain. 
It  also  contains  provisions  for  the  inspection  and  grading  of  grain. 
By  an  amendment  passed  in  1919  it  was  provided  that  if  at  the 
end  of  any  crop  year  in  any  terminal  elevator  “ the  total  surplus 
of  grain  is  found  in  excess  of  one-quarter  of  one  per  cent,  of  the 
gross  amount  of  the  grain  received  in  the  elevator  during  the  crop 
year  ” such  surplus  shall  be  sold  for  the  benefit  of  the  Board  of 
Grain  Commissioners.  It  was  held  (Anglin,  C.J.C.,  dissenting) 
that  this  subsection  is  a part  of  the  scheme  of  the  Act  to  control 
and  regulate  the  business,  local  and  otherwise,  of  terminal  eleva- 
tors, which  is  not  within  the  competence  of  Parliament  to  enact. 

It  was  held  further  ( per  Duff  and  Rinfret,  JJ.)  that  the  legis- 
lation was  not  warranted  by  the  fact  that  three-quarters  of  the 
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trade  in  grain  is  export  out  of  Canada,  and  that  if  Parliament  can 
provide  for  control  of  the  local  business  under  that  condition  it 
must  have  power  to  do  so  whatever  may  be  the  extent  of  the  export 
trade. 

At  p.  445,  Duff,  J.,  referring  to  the  provisions  of  the  Grain  Act, 
states : — - 

“ In  addition  to  the  power  of  regulation  conferred  upon  the 
Board”  (i.e.  the  Board  of  Grain  Commissioners),  “the  Act  con- 
tains elaborate  substantive  provisions  defining  the  duties  of  per- 
sons engaged  in  the  business  of  operating  elevators,  in  respect  of 
the  cleaning  of  grain,  the  grading  of  it,  the  storage  of  it;  defines 
the  effect  of  warehouse  receipts,  the  rights  of  holders  of  them.” 

Mutatis  mutandis , might  not  this  last  paragraph  have  been 
written  about  the  Live  Stock  and  Live  Stock  Products  Act,  1923, 
and  amendments  and  regulations  passed  pursuant  thereto? 

The  argument  based  upon  the  importing  and  exporting  trade 
carried  on  is  thus  dealt  with  by  Duff,  J.,  at  p.  447  : — 

“ There  are  two  lurking  fallacies  in  the  argument  advanced  on 
behalf  of  the  Crown:  first,  that,  because  in  large  part  the  grain 
trade  is  an  export  trade,  you  can  regulate  it  locally  in  order  to  give 
effect  to  your  policy  in  relation  to  the  regulation  of  that  part  of  it 
which  is  export.  Obviously  that  is  not  a principle  the  application 
of  which  can  be  ruled  by  percentages.  If  it  is  operative  when  the 
export  trade  is  seventy  per  cent,  of  the  whole,  it  must  be  equally 
operative  when  that  percentage  is  only  thirty ; and  such  a principle 
in  truth  must  postulate  authority  in  the  Dominion  to  assume  the 
regulation  of  almost  any  trade  in  the  country,  provided  it  does  so 
by  setting  up  a scheme  embracing  the  local,  as  well  as  the  external 
and  inter-provincial  trade;  and  regulation  of  trade,  according  to 
the  conception  of  it  which  governs  this  legislation,  includes  the 
regulation  in  the  Provinces  of  the  occupations  of  those  engaged  in 
the  trade,  and  of  the  local  establishments  in  which  it  is  carried 
on.  Precisely  the  same  thing  was  attempted  in  the  Insurance  Act 
of  1910,  unsuccessfully.  The  other  fallacy  is  (the  two  are,  per- 
haps, different  forms  of  the  same  error)  that  the  Dominion  has  such 
power  because  no  single  Province,  nor,  indeed,  all  the  Provinces 
acting  together,  could  put  into  effect  such  a sweeping  scheme.  The 
authority  arises,  it  is  said,  under  the  residuary  clause  because  of 
the  necessary  limits  of  the  provincial  authority.  This  is  precisely 
the  view  which  was  advanced  in  the  Board  of  Commerce  case  and, 
indeed,  is  the  view  which  was  unsuccessfully  put-  forward  in  the 
Montreal  Street  Bailway  case,*  where  it  was  pointed  out  that  in  a 

* City  of  Montreal  v.  Montreal  Street  Railway . [1912]  A.C.  333. 


LIX.] 


ONTARIO  LAW  REPORTS. 


465 


system  involving  a division  of  powers  such  as  that  set  up  by  the 
British  North  America  Act,  it  may  often  be  that  subsidiary  legis- 
lation by  the  Provinces  or  by  the  Dominion  is  required  to  give  full 
effect  to  some  beneficial  and  necessary  scheme  of  legislation  not 
entirely  within  the  powers  of  either: 

A careful  review  of  many  of  the  leading  cases  bearing  upon  this 
matter  will  be  found  in  the  reasons  for  judgment  of  Masten,  J.A., 
in  Re  Insurance  Contracts  (1926),  58  O.L.R.  404,  commencing  at 
p.  416.  Members  of  the  Court  were  mot  unanimous,  but  the  review 
of  the  leading  cases  by  the  learned  Justice  of  Appeal  is  none  the 
less  helpful  in  the  consideration  of  other  cases. 

Having  given  to  this  matter  the  consideration  which  its  import- 
ance seems  to  require,  I have  come  to  the  conclusion  that  the  legis- 
lation in  question  does  not,  nor  do  the  regulations  passed  pursuant 
thereto,  come  within  any  of  the  accepted  classes  of  legislation 
authorised  to  be  passed  or  enacted  by  the  Parliament  of  Canada. 
There  does  not  appear  to  me  to  be  any  essential  or  material  dis- 
tinction in  principle  to  be  drawn  between  the  Alberta  Insurance 
ease,  [1916]  1 A.C.  588,  the  Board  of  Grain  Commissioners  case, 
[1925]  S.C.R.  434,  and  the  case  at  bar.  In  each  case  apparently 
an  attempt  is  made  to  regulate  the  carrying  on  of  a certain  trade 
or  business,  not  merely  in  so  far  as  import  and  export  and  inter- 
provincial trade  are  concerned,  but  also  the  carrying  on  of  the  par- 
ticular trade  between  the  citizens  of  a Province. 

The  trade  or  trades  in  question  not  being  of  those  specially 
enumerated  in  sec.  91,  as  to  which  the  legislative  power  was  vested 
in  the  Dominion  Parliament  (e.g.  banking),  and  there  being  no 
other  ground  either  suggested  by  counsel  or  known  to  myself  upon 
which  the  legislation  can  be  upheld,  I am  forced  to  the  conclusion 
that  it  is,  in  so  far  at  least  as  the  present  cases  are  concerned,  ultra 
vires.  As  stated  by  Duff,  J..  in  the  Grain  Commissioners  case, 
there  are  doubtless  provisions  in  this  statute  and  also  in  the  regu- 
lations which  by  themselves  might  be  upheld,  but  they  do  not  touch 
upon  the  question  now  before  me  for  decision.  Dealing,  there- 
fore, with  the  questions  submitted  in  the  case  .stated,  my  answers 
thereto  would  be  as  follows : — 

Question  1.  The  Live  Stock  and  Live  Stock  Products  Act,  1923, 
13  & 14  Geo.  Y.  ch.  18,  as  amended  by  15  & 16  Geo.  V.  ch.  15, 
being  ultra  vires  in  so  far  as  it  forms  a basis  for  the  charges  against 
this  accused  (subject  to  what  is  stated  below  in  answer  to  question 
No.  5),  is  invalid,  and  not  binding  upon  the  respondent. 

In  view  of  the  answer  given  to  question  No.  1 no  answer  is 
necessary  in  respect  of  questions  Nos.  2,  3,  and  4. 

31 — 59  o.l.r. 
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Question  No.  5.  In  my  opinion  with  respect  to  regulation  No. 

1926. 

9 it  is  incumbent  upon  the  prosecution  to  shew  that  the  accused 

Rex 

V. 

Collins. 

had  knowledge  or  (which  has  the  same  effect)  ought  to  have  known 
that  the  eggs  in  question  were  unfit  for  human  food.  Statutory 
provision  in  respect  of  such  an  offence  is  already  to  be  found  in 
sec.  224  of  the  Criminal  Code. 

There  will  be  no  order  as  to  costs  for  the  reason  ( inter  alia) 
that  the  accused  was  not  represented  upon  the  argument  before  me. 

[APPELLATE  DIVISION.] 

1926. 

Campbell  v.  Raynor. 

May  18. 
October  8. 

Banks  and  Banking — Cheque  for  Amount  Due  on  Mortgage  Certified 
by  Bank  at  Instance  of  Drawer — Suspension  of  Bank  on  same  Day 
— Marked  Cheque  Handed  to  Solicitor  for  Mortgagee — Cheque  Re- 
maining Unpaid — By  whom  Loss  to  be  Borne. 

B.  was  solicitor  for  the  plaintiff  whose  mortgage  was  overdue.  D., 
solicitor  for  the  defendants,  who  desired  to  pay  off  the  mortgage, 
went  to  the  office  of  B.,  in  the  forenoon  oif  the  17th  August,  1923, 
with  his  (D.’s)  own  cheque  on  the  Home  Bank  for  the  amount  due. 
B.  expressing  a preference  for  a marked  cheque,  D.  took  the  cheque 
to  the  Home  Bank,  had  it  marked,  and  in  the  afternoon  handed  it  to 
B.  The  bank  closed  its  doors  that  day,  and  the  cheque  remained 
unpaid:  — 

Held,  that  the  defendants  must  bear  the  loss. 

The  unmarked  cheque  never  was  the  property  of  B.,  and  D.  was  acting 
for  himself  till  he  delivered  the  marked  cheque.  B.  never  had  the 
choice  of  getting  cash  or  accepting  the  cheque. 

Lee  v.  Blake  (1924),  55  O.L.R.  310,  and  Union  Bank  of  Canada  v.  Nettle- 
ton  (1924),  55  O.L.R.  643,  referred  to. 

Per  Masten,  J.A.: — 'Certification  of  a cheque  by  the  bank  means  that 
on  presentation  the  bank  undertakes  to  pay  it.  The  suspension  of 
the  bank  nullified  its  undertaking  so  to  pay;  and,  as  this  occurred 
before  the  cheque  was  received  by  B.,  it  was  not  in  truth  a properly 
certified  cheque. 

Action  by  a mortgagee  to  recover  possession  of  the  mortgaged 
land  or  for  payment  of  the  mortgage,  interest,  etc. 

The  action  was  tried  by  Mow  at,  J.,  without  a jury,  at  London. 
J.  M.  McEvoy,  K.C.,  for  the  plaintiff. 

T.  G.  Meredith , K.C.,  for  the  defendants 

May  )8.  Mowat,  J. : — The  plaintiff  held  a mortgage  on  a 
house  property  in  the  city  of  London ; and,  having  agreed  with  the 
defendants,  who  had  become  purchasers,  to  discharge  the  mortgage, 
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her  solicitor,  who  had  acted  for  her  in  mortgage  investments  on 
several  occasions,  agreed,  on  the  13th  August,  1923,  with  the  soli- 
citor for  the  purchasers,  by  adjustment,  upon  the  sum  required  to 
be  paid  for  a discharge.  On  the  17th  August,  the  purchasers’  solici- 
tor, H.,  went  to  the  office  of  the  mortgagee’s  solicitor,  B.,  with  an 
uncertified  cheque  drawn  upon  the  Home  Bank  of  Panada  for 
$2,078  with  which  to  procure  the  delivery  of  the  discharge  of 
mortgage.  D.  placed  the  cheque  on  B.’s  desk,  where  it  remained 
without  question  for  a time.  Then  D.,  not  B.,  suggested  that  it 
might  be  better  to  have  it  certified.  B.  assented,  and  both  solici- 
tors went  separately  to  luncheon.  D.  went  to  the  London  office  of 
the  Home  Bank  of  Panada,  and  at  1.30  o’clock  handed  in  his 
cheque  for  certification  and  returned  to  B.’s  office  to  complete  the 
business,  but  B.  had  not  then  returned.  L>.  left,  and,  going  back 
about  2.30  p.m.,  handed  B.  the  certified  cheque  and  received  the 
discharge,  which  had  been  signed  some  days  earlier.  B.  might  have 
refused  the  cheque,  and  required  the  cash  before  delivering  the  dis- 
charge, and  had  time,  even  after  delivering  the  discharge,  to  have 
obtained  payment  of  the  cheque  in  the  remaining  half  hour  of  the 
banking  day.  And  the  evidence  did  not  shew  that  B.  made  it  a 
condition  that  the  cheque  should  be  certified.  B.  about  7 p.m.  on 
the  same  day  telephoned  to  H.  that  since  their  interview  at  2.30 
o’clock  he  had  heard  statements  shewing  the  possible  suspension  or 
perilous  condition  of  the  bank,  and  asked  H.  not  to  register  the 
discharge  the  following  morning  or  until  he  could  consider  the 
rumour,  and  this  H.,  out  of  courtesy  to  a brother  practitioner, 
agreed  to.  It  has  not  been  registered  since : the  solicitors  having 
agreed  that  neither  party  would  do  anything  further  pending 
further  consideration,  or  this  trial.  But  the  defendants  had  on 
the  15th  August  entered  into  possession.  The  contract  of  sale  had 
become  an  executed  one.  The  Home  Bank  had  suspended  pay- 
ment when,  on  the  next  day,  the  18th  August,  B.  went  to  present 
the  certified  cheque  for  payment. 

The  question  arising  is  whether  or  not  the  acceptance  by  B.  of 
the  certified  cheque,  and  the  delivery  of  the  discharge  of  mortgage 
to  H.,  was  a completed  transaction  of  payment  of  the  mortgage.  I 
think  it  was.  B.  admits  that  he  had  implied  authority  as  agent 
from  the  plaintiff  to  accept  a cheque  payable  to  himself.  He  had 
drawn  the  discharge  on  the  13th  August,  and  it  had  been  signed 
and  given  to  him  to  deliver : and  he  was  expecting  payment  for  the 
plaintiff  under  the  custom  prevailing  in  Ontario  (Anglin,  J.,  and 
Mignault,  J.,  in  Bedican  v.  Nesbitt , [1924]  S.C.R.  135),  a cheque 
being  accepted  instead  of  cash  being  paid.  The  certified  cheque 
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being  charged  to  the  defendants’  account  deprived  them  of  the 
money  represented  by  it.  The  obtaining  of  a certification  of  a 
cheque  is  of  value  to  ensure  that  the  drawer  has  sufficient  funds  to 
pay  the  amount  certified. 

When  a cheque  is  presented  at  the  bank  upon  which  it  is 
drawn,  it  is  presented  for  payment ; but,  if  the  holder  accepts  some- 
thing else  from  the  bank  in  substitution  for  payment,  he  does  so  at 
his  peril,  for  he  discharges  the  drawer:”  MacMahon,  J.,  in  Boyd 
v.  Nasmith  (1888),  17  O.R.  40,  49. 

Notwithstanding  the  argument  that  there  is  a distinction 
between  the  cases  as  to  whether  the  drawer  or  debtor  or  the  holder 
or  creditor  gets  the  cheque  to  be  certified,  a distinction  said  to  be 
the  inference  to  be  derived  from  Gaden  v.  Newfoundland  Savings 
Bank  (1899),  15  Times  L.R.  228,  [1899]  A.C.  281,  I do  not  see 
that  in  a case  like  this  there  is  any  superior  position  of  the  parties, 
because  B.  assented  to  the  suggestion  that  the  cheque  be  marked, 
and  knew  that  D.  was  taking  the  cheque  away  for  that  purpose. 

One  or  other  of  the  parties  must  lose  by  the  disaster  of  the  bank 
failure,  but  the  defendants,  if  they  lost  their  money  when  trying, 
in  good  faith  and  without  negligence,  to  pay  off  the  mortgage, 
would  be  entitled  to  equal  sympathy  with  the  plaintiff,  who,  with- 
out negligence  of  her  solicitor  and  agent,  has  lost  her  mortgage  by 
this  decision. 

The  action  will  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Mowat,  J. 

September  22.  The  appeal  was  heard  by  Latcilford,  C.J., 
Riddell,  Middleton,  Masten,  and  Obde,  JJ.A. 

U.  A.  Buchner,  for  the  appellant,  contended  that  the  unmarked 
cheque  had  never  been  accepted  as  payment.  In  any  event,  it  was 
not  accepted  as  cash,  and  could  be  only  a conditional  payment. 
The  marked  cheque  was  not  delivered  until  after  the  bank  had  sus- 
pended payment,  and  this  nullified  the  obligation  of  the  bank  to 
pay  the  amount  of  the  cheque  on  presentation : Union  Bank  of 
Canada  v.  Neitleton  (1924),  55  O.L.R.  643. 

7.  F.  Ilellmuth , K.C.,  for  the  defendants,  respondents,  argued 
that  payment  had  been  made  by  delivery  of  the  unmarked  cheque 
to  the  plaintiff’s  solicitor  before  suspension  of  payment  by  the  bank. 
He  contended  that  it  was  the  plaintiff’s  solicitor  who  had  insisted 
upon  a marked  cheque  and  that  the  loss  should  not  fall  upon  the 
defendants  merely  because  the  marked  cheque  had  not  been  deliv- 
ered until  after  suspension:  Cullinan  v.  Union  Surety  and  Guar- 
anty Co.  (1903),  114  N.Y.  St.  Repr.  58. 
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October  8.  Riddell,  J.A. Mr.  Buchner  was  solicitor  for  a 
mortgagee,  whose  mortgage  was  overdue;  Air.  O’Donohue  was  soli- 
citor for  the  mortgagor,  who  desired  to  pay  off  the  mortgage.  In 
the  morning  of  the  17th  August,  1923,  the  latter  came  into  the 
office  of  the  former  with  his  own  cheque  on  the  Home  Bank  for  the 
amount.  The  former  expressing  a preference  for  a marked  cheque, 
the  latter  went  to  the  Home  Bank,  had  it  marked,  and  in  the  after- 
noon handed  it  to  the  former.  The  bank  closed  its  doors  that  day 
and  the  cheque  remained  unpaid.  The'  question  in  this  case  is, 
who  is  to  bear  the  loss?  Much  of  the  law  in  such  cases  will  be 
found  in  Lee  v.  Blake  (1924),  55  O.L.R.  310,  and  Union  Bank  of 
Canada  v.  Nettleton,  55  O.L.R.  643 : — 

u It  is  clear  law  that  if  the  plaintiffs,  presenting  the  cheques 
and  knowing  that  they  could  get  the  money  on  them,  had  pre- 
ferred— or  contented  themselves  with — an  acceptance,  the  defend- 
ant would  have  been  relieved;  at  all  events  if  the  acceptance  were 
within  the  powers  of  the  local  manager  of  the  Home  Bank : Boyd 
v.  Nasmith,  17  O.R.  40;  Johns  v.  Standard  Bank  of  Canada 
(1911),  2 O.W.N.  910,  18  O.W.N.  650;  Totunshipi  of  Wellesley  v. 
McF addin  (1911)  19  O.W.R.  637,  2 O.W.N.  1337;  Legare  v. 
Arcand  (1895),  Q.R.  9 S.C.  122;  La  Banque  Jacques-C artier  v. 
La  Corporation  de  Limoilu  (1899),  Q.R.  17  S.C.  211;  Falcon- 
bridge  on  Banking  and  Bills  of  Exchange,  3rd  ed.,  pp.  858,  sqq. : 
Maclaren  on  Bills  Notes  and  Cheques,  5th  ed.,  pp.  426,  sqq. 

u When  the  customer  makes  a cheque,  he  draws  a bill  of  ex- 
change on  the  bank — when  the  bank  pays  it,  the  bank  may  charge 
it  to  the  drawer.  If  the  holder,  instead  of  taking  payment,  is  con- 
tent— or  prefers — to  take  an  acceptance,  the  effect  is  that  the  bank 
is  held  to  lay  away  so  much  of  the  drawer’s  money  as  will  pay  the 
cheque,  and  becomes  itself  the  debtor  of  the  holder — in  that  event, 
of  course,  the  drawer  is  debited  by  the  bank:”  55  O.L.R.  at  pp. 
645,  646. 

Had  Mr.  Buchner^  receiving  the  unmarked  cheque,  presented 
it  to  the  bank,  and  contented  himself  with  an  acceptance  instead  of 
cash,  he  would  have  been  considered  bound  by  his  act  and  be, 
quoad  Mr.  O’Donohue,  paid.  Or  if  the  latter  had  done  the  same 
thing,  acting  as  the  former’s  agent,  the  result  would  have  been  the 
same. 

But  the  evidence  falls  far  short  of  this:  it  is  perfectly  apparent 
that  all  that  took  place  was  in  effect  an  offer  by  Mr.  O’Donohue  to 
furnish  a marked  cheque  rather  than  an  unmarked  one  to  Mr. 
Buchner  if  he  preferred  it;  he  did  prefer  it,  and  Mr.  O’Donohue 
procured  a marked  cheque  accordingly.  The  unmarked  cheque 
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never  was  the  property  of  Mr.  Buchner,  and  Mr.  O’Donohue  was 
acting  for  himself  till  he  delivered  the  marked  cheque.  Mr. 
Buchner  never  had  the  choice — cash  or  acceptance. 

I can  find  nothing  to  support  this  judgment.  The  appeal 
should- be  allowed  with  costs  here  and  below  and  the  appropriate 
judgment  entered  for  the  plaintiff. 

It  appears  that  the  bank  had  failed  even  before  Mr.  Buchner 
received  the  cheque — but  I do  not  go  on  that  ground.  He  was 
entitled  to  give  back  the  cheque  and  demand  cash  unless  he  did  not 
shew  diligence  in  presenting  the  cheque,  which  was  primd  fade 
only  conditional  payment. 

Latchford,  C.J.,,  and  Middleton-  and  Orde,  JJ.A.,  agreed 
with  Riddell,  J.A. 

Master,  J.A. : — I concur  in  the  conclusion  proposed  by  my 
brother  Riddell  and  only  desire  to  add  a few  words.  It  is  ele- 
mentary in  Canadian  law  that  if  the  payee  procures  the  certifica- 
tion of  the  cheque  after  it  is  received  by  him  the  drawer  of  the 
cheque  is  thereby  discharged.  That  is  a conclusion  of  law.  In 
the  present  case  the  evidence  establishes  clearly  to  my  mind  the 
fact  that  the  certification  was  procured  by  the  drawer  before  deliv- 
ery, and  not  by  the  payee  after  the  transaction  was  completed. 
Where  the  drawer  procures  the  certification  before  handing  over 
the  cheque,  I think  there  is  a presumption  that  the  payment  is  con- 
ditional ; and,  in  the  absence  of  evidence  to  the  contrary,  the  drawer 
is  not  discharged;  but  there  is,  I think,  nothing  to  preclude  evi- 
dence rebutting  that  presumption  and  shewing  as  a fact  that  the 
payee  has  agreed  to  accept  the  liability  of  the  bank  (a  third  party) 
in  lieu  of  cash  and  to  discharge  the  drawer. 

This  case,  however,  was  argued  before  us  on  the  basis  that  the 
marked  cheque  in  question  was  received  by  Mr.  Buchner — the  soli- 
citor for  the  plaintiff — in  the  afternoon  of  the  17th  August,  1923, 
at  an  hour  subsequent  to  the  suspension  of  payment  by  the  bank 
at  its  head  office  in  Toronto.  Certification  of  a cheque  by  the 
bank  means  that  on  presentation  the  bank  undertakes  to  pay  it. 
The  suspension  of  the  bank  nullified  its  undertaking  so  to  pay. 
As  this  occurred  before  the  cheque  was  received  by  Mr.  Buchner, 
the  cheque  tendered  was  not  in  truth  a properly  certified  cheque, 
and  the  question  of  discharge  of  the  defendants  (the  drawers) 
does  not  arise. 


Appeal  allowed. 
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[ROSE,  J.] 

Peousky  y.  Adelbeeg. 

Mortgage — “ Bonus' ’ — Interest — Blended  Payments  of  Principal  and  In- 
terest— Interest  Act,  R.S.C.  1906,  ch.  120,  secs.  6,  7 — Interest  upon 
Overdue  Interest — Estoppel — Tender  by  Mortgagor  of  Amount  actu- 
ally Advanced  and  Interest — Refusal  to  Accept — Application  under 
Mortgages  Act,  sec.  11,  as  Amended  by  16  Geo.  V.  ch.  21,  sec.  SO — 
Order  Directing  Trial  of  Issue — Jurisdiction — Order  not  Appealed 
from  and  Acted  upon — Costs  of  Application  and  Issue. 

It  was  agreed  between  the  plaintiff  and  the  defendant  that  the  defend- 
ant should  lend  the  plaintiff  $4,500  upon  the  security  of  a second 
mortgage  of  land ; a portion  of  the  principal  was  to  be  repaid  in  half- 
yearly  instalments;  interest  at  the  rate  of  8 per  cent,  per  annum  was 
to  be  paid;  and  the  lender  was  to  have  a bonus  of  $500.  The  docu- 
ments executed  were  a mortgage  by  the  plaintiff  to  his  wife  for  $5,000 
with  interest  at  8 per  cent,  and  an  assignment  of  the  mortgage  by 
the  wife  to  the  defendant.  Upon  the  delivery  of  the  documents  the 
$4,500  was  advanced  by  cheques  drawn  in  favour  of  the  plaintiff  and 
his  wife  jointly:  — 

Held,  upon  the  evidence,  that  the  plaintiff’s  wife  had  no  real  interest 
in  the  transaction  and  there  was  no  real  mortgage  to  her;  the  trans- 
action really  was  a loan  of  $4,500  to  the  plaintiff,  secured  by  a mort- 
gage for  $5, (MM),  the  difference  being  intended  to  be  a “bonus;”  and, 
therefore,  the  $500  was  “ interest  ” within  the  meaning  of  secs.  6 and 

7 of  the  Interest  Act.  R.S.C.  1906,  ch.  120;  the  principal  and  interest 
were  made  payable  upon  a plan  by  which  they  were  blended;  and  all 
that  the  defendant  was  entitled  to  was  the  $4,500  with  interest  at 

8 per  cent.,  together  with  whatever  was  chargeable  for  interest  on 
instalments  of  interest  not  paid  when  due. 

Dodds  v.  Harper  (1916),  37  O.L.R.  37,  and  McCabe  v.  Jeffrey  (1917),  40 
O.L.R.  476  (n.),  distinguished. 

Singer  v.  Goldhar  (192i4),  55  O.L.R.  267,  and  Lastar  v.  Poucher  (1926), 
58  O.L.R.  589,  applied. 

Held,  also,  that  the  defendant  was  not  estopped,  in  respect  of  her  claim 
for  interest  upon  interest,  by  a letter  written  by  her  solicitor,  which 
made  no  mention  of  it. 

By  the  mortgage-deed  a right  was  given  to  the  mortgagor  to  pay  off  the 
whole  amount  on  any  interest  day.  The  plaintiff  on  an  interest  day 
tendered  the  unpaid  balance  of  the  amount  actually  advanced  to- 
gether with  a sum  for  interest.  The  defendant  refused  to  give  a 
discharge,  claiming  to  be  entitled  to  the  whole  of  the  amount  pur- 
ported to  be  secured.  Upon  the  application  of  the  plaintiff,  under 
sec.  11  of  the  Mortgages  Act,  R.S.O.  1914,  ch.  112,  as  amended  by 
16  Geo.  V.  ch.  21,  sec.  30,  for  an  order  permitting  him  to  pay  the 
money  into  court  and  discharging  the  mortgage,  an  order  was  made 
for  the  trial  of  an  issue  to  determine  the  amount  due.  The  issue 
was  tried  and  decided  as  above. 

Semble,  the  case  was  not  one  in  which  the  provisions  of  the  Mortgages 
Act  referred  to  could  be  invoked;  but,  as  there  had  been  no  appeal 
from  the  order  and  the  parties  had  acted  upon  it,  the  issue  was 
determined  and  the  costs  of  it  and  of  the  motion  disposed  of. 

This  was  an  issue  directed  to  be  tried,  to  determine  the  amount 
due  from  the  plaintiff  as  mortgagor  to  the  defendant  as  mort- 
gagee. 


192G. 

October  11. 
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The  issue  was  tried  by  Rose,  J.,  without  a jury,  at  a Toronto 
sittings. 

8.  J.  Birnbaum  and  R.  Lieherman , for  the  plaintiff. 

(Jr.  T.  Walsh , for  the  defendant. 

October  11.  Rose,  J. By  the  mortgage  a right  is  given  to 
the  mortgagor  to  pay  off  the  mortgage  on  any  interest  day.  The 
plaintiff  attempted  to  exercise  that  right,  tendering  the  unpaid 
balance  of  the  principal  money  actually  advanced  together  with  the 
sum  that  according  to  his  computation  was  payable  for  interest,  but 
the  defendant  refused  to  give  a discharge,  taking,  through  her 
solicitor,  the  position  that  she  was  entitled  to  the  whole  amount  of 
the  principal  purported  to  be  secured  and  not  merely  to  the 
amount  actually  advanced.  Thereupon  the  plaintiff  moved  before 
Mr.  Justice  Wright  for  an  order  under  sec.  11  of  the  Mortgages 
Act,  R.S.O.  1914,  ch.  112,  as  amended  in  1926  by  16  Geo.  Y. 
ch.  21,  sec.  30,  permitting  him  to  pay  the  money  into  court  and 
discharging  the  mortgage,  and  an  order  was  made  for  the  trial 
of  the  issue.  Upon  the  trial  there  was  raised,  in  addition  to 
the  issue  as  to  the  “ bonus,"  a question  as  to  the  correctness  of 
the  plaintiff’s  computation  of  interest- — the  defendant  contending 
that  the  plaintiff’s  computation  was  incorrect  in  that  nothing 
had  been  included  for  interest  on  some  instalments  of  interest 
that  had  not  been  paid  punctually  on  the  days  on  which  they  fell 
due. 

The  plaintiff  was  the  owner,  subject  to  a mortgage,  of  resi- 
dential property  in  Toronto.  He  was  desirous  of  raising  money 
on  the  security  of  a second  mortgage,  and  it  was  agreed  between 
him  and  Henry  Adelberg,  the  defendant’s  husband,  that  Adelberg 
(or  the  defendant)  should  lend  $4,500.  A portion  of  the  prin- 
cipal was  to  be  repaid  in  half-yearly  instalments — or,  whether  or 
not  this  was  agreed  in  advance  between  the  plaintiff  and  Adelberg, 
the  mortgage  so  provides — ; interest  at  the  rate  of  8 per  cent,  per 
annum  was  to  be  paid ; and  the  lender  was  to  have  a bonus  of  $500. 
The  documents  executed  were  a mortgage  by  the  plaintiff  to  his 
wife  to  secure  $5,000  with  interest  at  8 per  cent,  and  an  assign- 
ment of  the  mortgage  by  Mrs.  Prousky  to  the  defendant.  Upon 
the  delivery  of  the  documents  the  $4,500  was  advanced  by  cheques 
drawn  in  favour  of  Mrs.  Prousky  and  the  plaintiff  jointly. 

The  mortgage  and  the  assignment  of  it  bear  the  same  date, 
the  1st  March,  1923,  and  the  plaintiff  and  his  wife  swear  that  the 
two  documents  were  executed  on  the  same  day.  Only  one  soli- 
citor acted  in  the  transaction.  The  plaintiff  swears  that  Adelberg 
came  to  him  looking  for  an  investment,  and  that  when  the  plain- 
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tiff  had  said  that  he  could  use  some  money  and  a bargain  had 
been  struck,  the  plaintiff  and  Adelberg  went  to  Adel  berg’s  solicitor 
to  have  the  requisite  documents  drawn ; and  the  plaintiff  and  his 
wife  swear  that  when  they  were  in  the  solicitor’s  office  for  the 
purpose  of  executing  a mortgage,  Mrs.  Prousky  having  been 
brought  there  to  release  her  dower,  they  asked  the  solicitor  why 
so  many  documents  were  needed  and  were  told  by  him  that  the 
law  required  the  transaction  to  be  in  the  form  adopted.  They 
say  that  the  mortgage  and  the  assignment  were  both  executed  on 
this  occasion. 

The  solicitor’s  statement,  which  is  corroborated  to  some  extent 
by  the  fact  that  the  affidavit  of  execution  of  the  mortgage  pur- 
ports to  have  been  sworn  on  the  3rd  March  while  the  affidavit 
of  execution  of  the  assignment  seems  to  have  been  sworn  on  the 
5 tli,  is  that  the  plaintiff  came  to  consult  him  about  raising  money 
and  that  he  told  the  plaintiff  that  the  easiest  and  best  course 
would  be  for  the  plaintiff  to  execute  a mortgage  in  favour  of  Mrs. 
Prousky  and  make  a gift  of  it  to  her,  and  then  to  let  the  solicitor 
try  to  sell  that  mortgage  for  him ; that  after  he  had  taken  in- 
structions for  the  mortgage  but  before  it  had  been  executed  lie 
told  Adelberg,  for  whom  he  had  acted  in  other  matters,  that  he 
had  a second  mortgage  for  sale;  that  Adelberg  then  went  to  the 
plaintiff  ; that  the  mortgage  had  been  executed  before  the  Prouskys 
and  Adelberg  came  to  close,  the  transaction.  Adelberg  says  that 
he  proceeded  throughout  in  the  belief  that  he  was  buying  a second 
mortgage  from  Mrs.  Prousky  for  the  defendant. 

Whether  the  mortgage  and  the  assignment  were  or  were  not 
executed  on  the  same  occasion,  it  is  perfectly  clear  upon  all  the 
evidence  that  Mrs.  Prousky  had  no  interest  whatever  in  the  trans- 
action and  that  there  was  no  real  mortgage  to  her,  and  I think 
it  is  established  that  Adelberg  and  probably  the  defendant,  Mrs. 
Adelberg,  knew  that  the  plaintiff  was  the  borrower  and  that  the 
bringing  of  Mrs.  Prousky’s  name  into  the  chain  of  title  was  a 
mere  pretence.  But,  even  if  some  of  the  facts  were  unknown 
to  the  defendant  and  her  husband  or  one  of  them,  the  defendant 
must  be  charged  with  the  knowledge  that  her  solicitor  had;  and 
it  is  idle  to  suggest  that  in  its  practical  results  the  transaction 
can  differ  from  what  it  really  was,  viz.  a loan  of  $4,500  to  the 
plaintiff,  secured  by  a mortgage  for  $5,000,  the  difference  between 
the  sum  advanced  and  the  sum  purported  to  be  secured  being 
intended  to  be  a “bonus.”  On  the  facts  the  case  is  entirely 
different  from  Dodds  v.  Harper  (1916),  37  O.L.R.  37,  and  there 
is  no  need  to  consider  whether  if  the  circumstances  of  the  two 
cases  were  the  same  Dodds  v.  Harper  (which  was  decided  long 
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before  Singe r v.  Goldliwi * (1924).  55  O.L.R.  267,  and  in  which 
no  question  as  to  the  effect  of  the  Interest  Act  was  raised)  would 
help  the  plaintiff  in  the  present  case;  and  McCabe  v.  Jeffrey 
(1917),  40  O.L.R.  476  (n.),  has  no  application,  for  neither  in 
form  nor  in  substance  is  the  question  in  this  case  a question 
between  Mrs.  Prousky  as  mortgagee  and  the  defendant  as  assignee. 
That  being  so,  there  is,  in  my  opinion,  nothing  to  consider  but 
the  bearing  of  secs.  6 and  7 of  the  Interest  Act,  R.S.C.  1906,  ch. 
120,  as  interpreted  in  Singer  v.  Goldhar , 55  O.L.R.  267,  and 
Lastar  v.  Poucher  (1926),  58  O.L.R.  589;  and  I think  it  is  clear 
that  the  $500  is  “ interest  ” within  the  meaning  of  the  Act,  that 
the  payments  of  principal  and  interest  are  made  payable  on  a plan 
under  which  the  payments  of  principal  and  interest  are  blended, 
and  that,  therefore,  the  cases  decide  that  all  that  the  defendant 
is  entitled  to  is  the  $4,500  with  interest  at  the  rate  stated  in  the 
mortgage,  together  with  whatever  is  to  be  charged  in  respect  of 
interest  on  the  instalments  of  interest  that  were  not  paid  on  the 
days  on  which  they  fell  due.  There  was  a suggestion  that  as  to 
the  last  mentioned  sum  the  defendant  was  estopped  by  a letter 
from  her  solicitor  which  made  no  mention  of  it,  but  I think  that 
while  the  letter  may  have  had  something  to  do  with  the  plaintiff’s 
failure  to  tender  the  precise  amount  due,  and  so  may  have  some 
bearing  on  the  question  of  costs,  it  has  no  bearing  upon  the  ques- 
tion directed  to  be  tried. 

My  brother  Wright  informs  me  that  no  question  as  to  the 
right  of  the  court  in  the  circumstances  of  this  case  to  proceed 
under  the  subsections  added  to  sec.  11  of  the  Mortgages  Act  in 
1926*  was  raised  before  him  or  considered  by  him;  and  no  such 
question  was  discussed  before  me  until  I raised  it  when,  during 
the  course  of  the  argument,  I had  occasion  to  look  at  the  statute. 
My  opinion  is  that  the  case  is  not  one  in  which  the  statute  can  be 
invoked,  but  as  there  has  been  no  appeal  from  the  order  and  the 
parties  have  acted  upon  it  I take  it  that  I must  dispose  of  the 
issue  and  must  deal  with  the  costs  of  the  motion  made  to  Mr. 

* By  sec.  30  of  16  Geo.  V.  ch.  21,  subsecs.  2 to  6 of  sec.  11  of  the 
Mortgages  Act,  enacted  by  sec.  1 of  the  Act  passed  in  1915,  1.5  Geo.  V. 
ch.  21,  were  repealed  and  new  subsections  were  substituted  therefor. 
The  new  subsec.  2 reads  as  follows:  — 

(2)  When  a mortgagor  or  any  person  entitled  to  pay  off  a mortgage 
desires  to  do  so  and  the  mortgagee,  or  one  of  several  mortgagees,  can- 
not be  found,  or  when  a sole  mortgagee  or  the  last  surviving  mortgagee 
is  dead  and  no  probate  of  his  will  has  been  granted  or  letters  of  admin- 
istration issued,  or  where  from  any  other  cause  a proper  discharge  can- 
not be  obtained,  or  cannot  be  obtained  without  undue  delay,  the  court 
may  permit  payment  into  court  of  the  amount  due  upon  the  mortgage 
and  may  make  an  order  discharging  the  mortgage. 
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Justice  Wright,  which  costs  were  reserved  to  be  disposed  of  by 
the  Judge  presiding  at  the  trial. 

There  will  be  a declaration  that  the  amount  secured  to  the 
defendant  by  the  mortgage  was  $4,500  with  interest  thereon  at 
the  rate  of  8 per  centum  per  annum  from  the  5th  March,  1923 
(the  date  of  the  cheque),  and  there  will  be  a direction  that  the 
amount  due  is  to  be  stated  in  the  judgment,  having  first  been 
ascertained  by  the  registrar  on  the  footing  of  the  declaration  if 
the  parties  differ  about  it. 

The  defendant  must  pay  the  costs  of  the  issue,  but  there  will 
be  no  order  as  to  the  costs  of  the  motion.  . Even  if  the  motion 
could  have  been  entertained  under  the  statute,  the  plaintiff,  strictly 
speaking,  would  have  failed  because  the  amount  which  he  asked 
leave  to  pay  into  court  was  not  the  exact  amount  due.  Therefore, 
although  the  main  question  discussed  was  the  question  as  to  the 
bonus,  there  is  no  reason  why  the  plaintiff  should  have  the  costs. 
And  the  defendant,  as  I think,  could  have  defeated  the  motion 
by  questioning  the  jurisdiction  of  the  court;  but  she  did  not  do 
so  and  I do  not  think  she  ought  to  be  awarded  costs. 


[MASTEN,  J.A.] 

Johnston  y.  Steacy. 

Crown — Action  to  Set  aside  Patent  for  Land — Status  of  “ Squatters  ” 
as  Plaintiffs — Improvements  Made  by  Plaintiffs  and  Predecessors — 
Recognition  by  Practice  of  Department — Patent  Issued  by  Mistake 
— Jurisdiction  of  Court  to  Declare  Void — Limitation  of  Relief. 

The  plaintiffs,  in  an  action  brought  in  1919,  alleged  that  for  more  than 
30  years  they  and  their  predecessors  had  been  occupiers  and  users 
of  a certain  island,  part  of  the  Crown  domain,  and  that  the  title  of 
each  occupant  passed  to  his  successors  by  conveyances  duly  executed 
and  delivered;  that  they  had  cultivated  and  used  the  island  for 
pasturage  and  other  purposes;  that  a patent  for  the  island  had  (in 
1918)  been  granted  by  the  Crown  to  the  defendant  by  mistake  and  in 
ignorance  of  the  plaintiffs’  claim;  and  the  plaintiffs  asked  that  the 
patent  should  be  set  aside  and  the  parties  remitted  to  their  former 
positions  in  order  that  the  Crown  might  deal  with  the  conflicting 
applications  de  novo. 

The  facts  as  found  by  the  Court  were  that  the  affidavit  filed  in  support 
of  the  defendant’s  application  was  inaccurate  and  incorrect;  that  the 
defendant  was  unaware  of  the  plaintiffs’  claim  and  had  not  been 
guilty  of  any  fraud  in  connection  with  the  application;  that  the 
patent  was  issued  by  the  Department  of  Crown  Lands  in  ignorance  of 
the  plaintiffs’  claim;  that,  had  the  Department  been  aware  of  the 
plaintiffs’  claim,  the  patent  would  not,  according  to  the  practice 
of  the  Department,  have  been  issued  to  the  defendant  without  investi- 
gating that  claim  and  passing  upon  it;  and  that,  by  mistake  and  im- 
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providence,  the  plaintiffs  had  been  prevented  from  presenting  their 
claim  to  the  Crown: — 

Held,  that  in  this  Province  as  early  as  1853  the  Court  of  Chancery 
recognised  the  locus  standi  of  complainants  whose  bill  of  complaint 
rested  upon  facts  similar  to  those  shewn  in  this  case. 

The  jurisdiction  is  founded  upon  the  deprivation  of  the  right  to  present 
a claim  to  the  Department  where  the  plaintiff  makes  a primd  facie 
case  shewing  himself  entitled  to  the  benefit  of  the  established  custom 
of  the  Department  of  giving  a preferential  right*  to  a “squatter.” 
This  equity  lias  been  so  long  exercised  in  this  Province  (but  apparently 
not  elsewhere)  that  it  has  become  a part  of  the  law  of  the  Province. 
The  plaintiffs  in  this  case,  having  brought  themselves  within  the  prin- 
ciple stated,  had  a locus  standi,  and  the  patent  should  be  declared 
void,  but  no  further  relief  should  be  granted,  the  parties  being  left 
to  stand  to  one  another  as  if  the  patent  had  never  issued,  their 
final  rights  in  respect  of  the  land  being  left  to  be  determined  by  the 
Crown,  to  which  the  land  is  restored  by  the  avoidance  of  the  patent. 
Review  of  the  authorities.  Martyn  v.  Kennedy  (1853),  4 Gr.  61, 
Farmer  v.  Livingstone  (1883),  8 Can.  S.C.R.  140,  and  Florence  Min- 
ing Co.  Ltd.  v.  Cobalt  Lake  Mining  Co.  Ltd.  (1909),  18  O.L.R.  275, 
specially  referred  to. 

Action  to  set  aside  letters  patent  issued  by  the  Crown,  dated 
the  1st  March,  1918,  granting  to  the  defendant  an  island  in 
Charleston  lake,  in  the  township  of  Lansdowne,  in  the  county  of 
Leeds. 


March  18  and  19,  1919.  The  action  was  tried  before  Masten, 
J.,  without  a jury,  at  Brockville. 

J.  A.  Hutcheson,  K.C.,  and  J.  A.  Jackson,  for  the  plaintiffs. 

IT.  B.  Carroll,  K C.,  and  J.  E.  Jones,  for  the  defendant. 

April  10,  1919.  Master  J. : — The  plaintiffs  put  forward 
two  distinct  claims:  first,  they  claim  under  a patent  from  the 
Crown  to  Thomas  Kedd,  dated  the  28th  August,  1829,  granting 
to  him  the  front  part  of  lot  No.  15  in  the  7th  concession  of  the 
township  of  Lansdowne,  and  described  as  follows : — 

“ Commencing  in  the  front  of  said  concession  upon  Ganan- 
ochway  lake  in  the  limit  between  lots  14  and  15,  then  north  2° 
west  crossing  the  waters  of  the  bay  71  chains,  then  north  88°  east 
20  chains  more  or  less  to  the  limit  between  lots  15  and  16,  then 
south  2°  east  crossing  the  bay  7.1  chains  more  or  less  to  Ganan- 
ochwav  lake,  then  westerly  along  the  water’s  edge  to  the  place  of 
beginning.” 

They  allege  that  the  island  in  question  was  granted  to  Thomas 
Kedd  under  the  above  description  as  part  of  the  front  part  of 
lot  15,  and  that  by  various  mesne  conveyances,  shewn  by  the  deeds 
adduced  in  evidence  and  by  the  registrar’s  abstract,  that  portion 
of  the  lands  so  patented  to  Kedd,  and  consisting  of  the  island  in 
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question;,  has  devolved  to  and  is  now  vested  in  the  'plaintiffs. 
Consequently  that  when  the  Crown  issued  its  patent  to  the  de- 
fendant the  assumed  grant  to  him  was  nugatory  because  the 
Crown  could  not  derogate  from  its  own  grant,  having  nothing  to 
convey:  Zoch  v.  Clayton  (1913),  28  O.L.R.  447. 

The  second  contention  put  forward  by  the  plaintiffs  is  that 
for  more  than  30  years  they  and  their  predecessors,  have  been 
occupiers  and  users  of  the  island  in  question,  and  that  the  title  of 
each  occupant  passed  to  his  successor  by  conveyance  duly  executed 
and  delivered;  that  the  plaintiffs  and  their  predecessors  in  title 
have  not  only  occupied  but  have  cultivated  and  used  the  island 
for  pasturage  and  other  purposes;  that  the  defendant,  knowing  of 
such  claim  and  use,  filed  or  caused  to  be  filed  affidavits  stating 
that  he  was  not  aware  of  any  such  use  or  occupation  and  disavow- 
ing any  knowledge  of  any  adverse  claim  to  the  said  island  on  the 
ground  of  occupation,  improvements,  or  otherwise ; that  the 
Crown  Lands  Department  was  thereby  misled  and  that  the  patent 
was  granted  in  mistake.  On  this  footing  the  plaintiffs  ask  that 
the  patent  be  set  aside  and  the  parties  remitted  to  their  former 
position  in  order  that  the  Crown  may  deal  with  the  conflicting 
applications  de  novo. 

The  defendant  denies  all  charges  of  fraud  or  misstatement 
practised  on  the  Crown  Lands  Department,  and  alleges  that  the 
plaintiffs’  contentions  in  other  respects  are  not  well-founded  in 

law. 

These  being  the  respective  contentions  of  the  parties,  the 
evidence  was  as  follows  r — 

The  island  in  question  is  some  4 or  5 acres  in  extent,  and  its 
location  on  the  southern  extremity  of  Charleston  lake  is  shewn 
by  the  various  maps  filed  as  exhibits  Nos.  7,  8,  13,  and  14.  From 
time  to  time  the  island  has  been  known,  by  different  names,  some 
of  which  are  the  following : “ Union  Island,”  “ Picnic  Island,” 
“ Dominion  Island,”  “Sullivan’s  Island,”  “Johnston’s  Island;” 
the  last  two  designated  were  the  names  of  persons  who  claimed 
to  be  owners.  The  first  of  these  occupiers  of  the  island,  so  far  as 
appears  from  the  evidence,  seems  to  have  been  a man  named 
Morris,  who  was  at  the  time  the  owner  of  the  front  portion  of 
lot  15  in  the  7th  concession  of  Lansdowne.  Just  what  acts  of 
ownership  lie  exercised  over  this  island  does  not  clearly  appear, 
nor  does  it  appear  in  what  way  he  claimed  to  be  entitled ; possible 
his  claim  may  have  rested  on  the  same  footing  as  the  first  claim 
now  put  forward  by  the  plaintiffs.  Morris  conveyed  lot  15  to 
Samuel  Moorhead ; no  special  reference  appears  in  the  conveyance 
to  this  island,  the  description  follows  the  description  in  the  patent. 
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but  it  appears  to  have  been  considered  that  the  island  in  question 
passed  under  this  conveyance.  Samuel  Moorhead  conveyed  the 
island  separately  to  James  Spicer,  and  James  Spicer  appears  to 
have  sold  to  James  Munro. 

It  is  sworn  and  not  denied  that  Munro  cleared  some  parts  of 
the  island  and  cultivated  a small  portion  as  a garden.  The  exact 
extent  of  this  cultivation  does  not  very  clearly  appear.  Munro 
also  erected  some  kind  of  a small  shelter  on  the  island;  this  was 
never  occupied  as  a dwelling,  but  was  intended  as  a shelter  from 
the  rain  when  Munro  was  working  on  the  island.  Something  was 
also  done  by  Munro  in  the  way  of  underbrushing  and  improving 
the  appearance  of  the  island  to  the  end  that  it  might  be  used  as 
a public  resort  for  picnic  parties,  and  it  also  appeared  from  the 
evidence  that  at  this  time  a sign  was  displayed  on  the  island  as 
follows : “ Union  Island  Picnic  Grounds.”  In  or  about  the  year 
1890  Munro  conveyed  to  Sullivan.  Sullivan  does  not  appear  to 
have  continued  the  cultivation  of  any  part  of  the  island,  but  on 
the  contrary  allowed  it  to  grow  up  in  its  original  state.  Evidence, 
however,  is  given  and  is  uncontradicted  that  he  pastured  on  the 
island  one  year  sheep  and  in  many  other  years  calves.  In  the 
year  1901  Sullivan  conveyed  to  Johnston  for  a consideration  of 
$50  cash;  and,  as  the  earlier  title-deeds  under  which  Sullivan 
claimed  had  by  accident  become  destroyed  (although  small  por- 
tions of  the  documents  still  remained  in  existence),  a conveyance 
was  obtained  from  James  Moorhead,  the  successor  of  Samuel 
Moorhead  in  the  ownership  of  lot  15.  I am  unable  to  see  how 
this  aided  the  matter,  but  that  is  what  was  done.  The  deeds 
from  Moorhead  and  Sullivan  to  Johnston  were  subsequently  filed 
in  the  Crown  Lands  Department  and  are  produced. 

In  the  year  1908  and  again  in  the  year  1910  correspondence 
on  behalf  of  the  plaintiff  took  place  with  the  Crown  Lands  De- 
partment respecting  the  island.  In  this  correspondence  the  island 
was  designated  “ Union  Island,”  and  in  the  Crown  Lands  Depart- 
ment was  given  a separate  file  known  as  “ Union  Island  File.” 
It  was  at  this  time  that  the  plaintiff  deposited  with  the  Depart- 
ment the  deeds  from  Moorhead  to  Johnston  and  from  Sullivan  to 
Johnston.  In  the  course  of  this  correspondence  it  was  pointed 
out  to  Johnston’s  solicitor  that,  according  to  the  departmental 
view,  the  island  in  question  formed  no  part  of  lot  15  in  the  7th 
concession;  that  it  was  not  shewn  on  any  surveys  on  file  in  the 
Department;  that  it  did  not  appear  on  any  of  the  departmental 
maps  of  Charleston  lake;  and  that,  in  order  to  obtain  a grant  from 
the  Crown  of  that  island,  it  would  be  necessary  for  the  plaintiffs 
to  have  it  surveyed  by  a provincial  land  surveyor  and  to  apply 
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for  and  purchase  the  island  in  compliance  with  the  ordinary  pro- 
cedure in  such  cases.  The  opinion  of  the  solicitor  for  the  John- 
stons was  that  the  Crown  Lands  Department  was  wrong;  that 
the  lands  did  in  truth  form  part  of  the  Crown  grant  of  lot  15 ; 
and  that  the  suggested  survey,  application,  and  payment  were 
unnecessary  and  an  unwarrantable  expense.  Accordingly  nothing 
was  done  towards  perfecting  the  plaintiffs5  title,  and  so  matters 
remained  until  the  year  1917. 

In  the  y ear  1917  two  applications  for  the  island  were  made  to 
the  Crown  Lands  Department,  one  by  the  defendant  Steacy,  and 
another  made  two  months  later,  by  one  Davis.  The  correspond- 
ence relative  to  these  applications,  or  a copy  of  it,  is  filed.  Davis 
is  a half  brother  of  the  defendant  Steacy,  but  there  does  not 
appear  to  have  been  the  slightest  collusion  or  co-operation  between 
the  two  applicants — on  the  contrary,  each  appears  to  have  been 
seeking  bond  fide  on  his  own  behalf  to  secure  a grant  of  the  island 
in  question.  The  defendant,  being  the  earlier  applicant  and 
having  ultimately  completed  his  application,  secured  the  patent. 
When  the  applications  of  the  defendant  and  Davis  were  made, 
the  island  was  called  “ Dominion  Island/5  with  the  result  that, 
notwithstanding  the  fact  that  the  Department  had  in  a separate 
file  under  the  name  of  “ Union  Island  55  the  deeds  through  which 
the  Johnstons  claimed  the  island,  yet  the  officers  of  the  Depart- 
ment were  in  fact  wholly  unaware  of  any  interest  claimed  by  the 
plaintiffs. 

In  the  course  of  prosecuting  his  application,  the  applicant 
Davis  caused  to  be  filed  in  support  thereof  the  usual  affidavit  called 
for  by  the  regulations,  made  by  two  disinterested  persons.  In 
this  case  the  affidavit  is  dated  the  12th  November,  1907,  and 
states : “ That  I know  Dominion  Island,  Charleston  lake,  town- 
ship of  Lansdowne;  that  I am  aware  (sic)  of  any  claim  to  the 
said  lot  on  the  ground  of  occupation,  improvements,  or  otherwise 
adverse  to  that  of  the  applicant,  and  that  the  said  lot  is  wholly 
unoccupied  and  unimproved.55  The  affidavit  was  made  'by  Robert 
J.  Steacy  and  George  W.  Steacy,  and  was  sworn  before  J.  N.  W. 
Steacy,  a Justice  of  the  Peace.  All  these  parties  are  relatives  of 
the  defendant  Richard  Steacy.  Robert  and  George  lived  in  the 
neighbourhood,  and  I find  as  a fact  that  the  claim  of  the  John- 
stons to  the  island  was  known  and  that  Robert  and  George  were 
aware  of  it-  Both  the  deponents  to  this  affidavit  and  the  magis- 
trate Were  examined  at  the  trial.  The  deponents  state  that 
the  affidavit  was  sworn  in  1917  and  not  in  1907.  I find  that  the 
Johnston’s  claim  was  discussed  by  the  deponents  before  they  swore 
the  affidavit,  and  that  they  were  advised  by  the  magistrate  that  it 
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was  not  necessary  to  refer  to  it  in  the  affidavit,  as  the  affidavit 
was  only  intended  to  refer  to  a permanent  occupation  and  to 
improvements,  neither  of  which  existed  so  far  as  the  deponents 
were  aware. 

This  affidavit  was  filed  in  support  of  the  Davis  application, 
but  on  the  19th  November  the  defendant,  whose  application  was 
still  being  pressed,  was  informed  by  the  Department : <c  It  will 
not  be  necessary  for  you  to  obtain  the  affidavits  of  witnesses  shew- 
ing the  island  to  be  unoceeupied  and  unimproved,  as  this  evidence 
has  been  filgd  to-day  by  Mr.  William  Davis,  who  made  application 
on  the  7th  inst.”  The  defendant  was  allowed  a definite  time 
within  which  to  complete  his  application,  and  he  thereafter  pro- 
cured a survey,  paid  the  purchase-money,  and  was  awarded  the 
patent,  his  application  being  prior  in  point  of  time  to  the  appli- 
cation of  Davis.  I pause  here  to  add  that  the  defendant  himself 
swore  an  affidavit  on  the  3rd  January,  1918,  in  which  he  says, 
among  other  things : “ That  I am  unaware  of  any  adverse  claim 
to  said  part  lot  (or  island)  on  the  grounds  of  occupation,  improve- 
ment, or  otherwise,  and  that  the  part  lot  or  island  is  wholly  un- 
occupied and  unimproved.”  The  defendant  in  his  testimony 
states  that  he  was  at  that  time  unaware  of ‘the  plaintiffs’  claim, 
and  I give  credit  to  his  testimony. . 

In  the  result  the  Department  granted  the  patent  to  the  de- 
fendant in  ignorance  of  any  claim  on  the  part  of  the  plaintiffs. 
Selby  Draper,  an  officer  in  the  Crown  Lands  Department  of  the 
Provincce  of  Ontario,  was  called  as  a witness  on  behalf  of  the 
plaintiffs,  and  testified  that  the  Department  had  no  knowledge  of 
the  plaintiffs’  claim  at  the  time  of  the  issue  of  the  patent  to  the 
defendant;  that  the  practice  of  the  Department,  where  there  are 
adverse  claims,  is  to  investigate  these  claims  before  issuing  the 
patent,  and  not  to  issue  the  patent  until  such  claims  are  fully 
investigated  and  passed  upon;  and  that,  subject  to  special  circum- 
stances in  particular  cases,  the  general  rule  is  to  give  a preference 
to  those  who  have  cleared  and  cultivated  the  land  with  a view  to 
its  permanent  occupancy  or  ownership. 

Summarising  the  facts  I find  that  a patent  was  issued  to  the 
defendant  on  the  1st  March,  1918,  for  the  island  in  question: 
second,  that  the  joint  affidavit  of  Robert  and  George  Steacy  filed  in 
support  of  that  application  is  inaccurate  and  incorrect;  third,  that 
the  defendant  was  unaware  of  the  plaintiffs’  claim  and  has  not 
been  guilty  of  any  fraud  in  connection  with  the  application: 
fourth,  that  the  Department  issued  the  patent  in  ignorance  of 
the  plaintiffs’  claim,  and  that  had  the  Department  been  aware  of 
the  plaintiffs’  claim  it  would  not  have  issued  the  patent  to  the 
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defendant  without  investigating  such  claim  and  passing  upon  it, 
and  that  the  practice  is  as  stated  by  the  witness  Draper;  fifth,  I 
find  that,  'by  mistake  and  improvidence,  the  plaintiffs  have  been 
prevented  from  presenting  to  the  Crown  the  claims  which  they 
assert. 

These  being  the  facts,  I proceed  to  deal  with  the  plaintiffs* 
contentions,  I am  against  the  plaintiffs  on  the  first  branch  of 
their  case.  The  fact  that  the  boundaries  of  the  lands  described 
in  the  patent  are  not  capable  of  being  fitted  to  the  ground,  and 
the  fact  that  the  patent  to  Kedcl  grants  100  acres,  while  (excluding 
the  islands  in  the  lake)  no  such  acreage  exists,  cannot,  in  my 
opinion,  override  the  plain  words  of  the  description  in  the  patent 
which  I have  quoted  above.  The  concluding  words  of  the  descrip- 
tion, “ then  south  20  degrees  east  crossing  the  bay  71  chains  more 
or  less  to  the  Gananochway  lake,  then  westerly  along  the  water’s 
edge  to  the  place  of  beginning,”  make  it  plain  to  my  mind  that 
the  southerly  boundary  of  the  lands  granted  by  the  Crown  in  the 
patent  of  lot  15  terminates  at  the  edge  of  Charleston  lake  formerly 
Gananochway  lake,  and  that  no  part  of  the  lake  nor  any  of  its 
islands  were  included  in  the  grant. 

Turning  now  to  the  second  branch  of  the  plaintiffs*  claim,  it 
is  clear  that  the  Court  possesses  jurisdiction  in  such  a case  if  a 
proper  claim  is  made  out.  As  stated  by  Moss,  C.J.O.,  in  Florence 
Mming  Co.  Ltd.  v.  Cobalt  Lake  Mining  Co.  Ltd.  (1909),  18 
O.L.R.  275,  at  p.  284,  “ A long  line  of  decisions  has  settled  that 
an  action  to  declare  void  a patent  for  land  on  the  ground  that  it 
was  issued  through  fraud  or  in  error  or  improvidence,  may  be 
maintained,  and  that  measure  of  relief  granted,  at  the  suit  of  an 
individual  aggrieved  by  the  issue  of  such  patent,  and  to  such  an 
action  the  ikttomey- General  as  representing  the  Crown  is  not  a 
necessary  party:  Martyn  v.  Kennedy  (1853),  4 Gr.  61 ; 'Stevens 
v.  Cook  (1864),  10  Gr.  410.  See  also  Farah  v.  Glen  Lake  Mming 
Co.  (1908),  17  O.L.R.  1.” 

Zock  v.  Clayton , 28  O.L.R.  447,  may  also  be  referred  to. 

But  it  is  not  sufficient  to  determine  that  the  Court  possesses 
jurisdiction  and  that  a mistake  has  occurred.  It  is  also  necessary, 
in  addition,  to  establish  a locus  standi  on  the  part  of  the  plaintiffs, 
and  on  this  point  I have  experienced  great  difficulty.  I cannot 
better  state  this  objection  than  in  the  words  used  by  Ritchie, 
C.J.,  in  Farmer  v.  Livingstone  (1883),  8 Can.  S.C.R,  140.  That 
case  arose  under  the  Manitoba  Act. — by  way  of  demurrer  to  the 
plaintiff’s  bill  of  complaint.  The  bill  alleges  that  the  plaintiff 
entered  his  name  as  a homesteader,  paid  the  requisite  fee,  which 
was  accepted,  and  was  informed  that  he  had  clone  all  that  was 
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necessary  to  be  done  under  the  regulations,  and  the  plaintiff  there- 
upon went  into  possession  and  made  improvements  of  substantial 
value.  Subsequently  a patent  was  granted  to  another  party,  and 
this  patent  the  plaintiff  claimed  to  set  aside.  At  pp.  146  and  147, 
the  Chief  Justice,  after  intimating  that  the  bill  of  complaint  did 
not  allege  or  prove  any  legal  interest  of  the  plaintiff  in  the  lands, 
proceeds  to  say: — 

“ If  plaintiff  never  acquired  any  interest  in  the  land,  what 
locus  standi  has  he  to  maintain  an  action,  bill  or  plaint,  either  in 
a court  of  law  or  equity  having  competent  jurisdiction  in  cases 
respecting  real  property,  and  if  no  locus  standi  to  sustain  an 
action,  what  locus  standi  to  impeach  under  this  statute  the  issue 
of  a patent  in  respect  thereof?  It  is  only  in  an  action,  bill  or 
plaint  respecting  such  lands  that  the  patent  can,  under  this 
statute,  be  impeached.  How  can  a party  sustain  an  action,  bill 
or  plaint  respecting  such  lands,  unless  he  has  a right  or  interest 
therein,  which  a court  of  law  or  equity  can  recognise  ? If  a plain- 
tiff brings  % suit,  whether  at  law  or  equity,  and  does  not  shew  on 
the  face  of  his  declaration  or  bill  a legal  or  equitable  cause  of  action, 
he  may  be  met  at  the  outset  by  a demurrer,  and  I am  at  a loss 
to  conceive  the  practitioner  bold  enough  to  urge  on  the  court 
that  though  he  has  no  legal  or  equitable  claim  that  a court  of 
law  or  equity  can  recognise,  he  has  a moral  claim  which  he 
chooses  to  designate  f a grievance  ? or  a prejudice/  and  therefore 
can  maintain  his  action.  I am  therefore  of  opinion  that  to 
enable  a party  to  take  proceedings  under  this  Act,  he  should  have 
some  legal  or  equitable  status  in  connection  with  the  land;  that 
is  to  say,  some  interest  therein  or  right  thereto  enforceable  at 
law  or  in  equity,  and  that  it  is  only  for  the  protection  of  such 
rights  or  interests,  that  a party  can  invoke  the  aid  of  a court  of 
justice  to  repeal,  under  the  statute,  letters  patent  issued  by  the 
Crown  in  reference  to  Crown  property.” 

To  the  same  effect  are  the  following  cases : Hartley  v.  Matson 
(1902),  32  Can.  S.C.R.  644;  Smith  v.  The  King  (1908),  40  Can. 
S.C.R.  258;  Wilson  v.  McClure  (1911),  17  W.L.R-  477. 

All  the  cases,  however,  are  decided  in  Provinces  other  than 
Ontario,  and  the  decision  in  the  Supreme  Court  appears  to  recog- 
nise that  a different  jurisprudence  has  been  established  in  this 
Province.  I have  therefore  examined  the  Ontario  cases  for  the 
purpose  of  ascertaining  whether,  according  to  the  law  of  this 
Province,  the  plaintiffs  have  here  established  a locus  standi  to 
maintain  this  action. 

The  earliest  reported  case  in  which  the-  question  appears  to 
have  arisen  is  Martyn  v.  Kennedy,  4 Gr.  61;  the  head-note  of  that 
case  is  as  follows : — 
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“ Where  a party  having,  according  to  the  custom  of  the  clergy 
corporation,  paid  the  patent  fee  for  a lease,  gone  into  possession 
and  made  large  improvements;  and  such  custom  being  that  the 
party  so  paying  was  considered  as  having  a lease  for  21  years, 
with  a right  of  renewal  and  pre-emption  (not  materially  varied 
by  the  orders  in  council  subsequently  passed  regulating  the  sale 
of  clergy  reserves),  and  the  Crown  having,  in  ignorance  of  the 
facts,  subsequently  by  letters  patent  granted  the  lands  in  question 
as  a glebe  for  the  rector  of  Darlington,  such  patent  was  rescinded, 
as  having  been  issued  in  error  and  mistake.” 

In  that  case  the  plaintiff  was  recognised  as  having  a locus 
standi. 

The  next  case  is  Proctor  v.  .Grant  (1862),  9 Gr.  26.  The 
plaintiff  was  locatee  in  possession.  He  had  cleared  17  acres  and 
had  frequently  applied  to  the  Crown  Lands  agent  to  purchase  the 
lot;  he  was  informed  that  the  lands  were  not  yet  in  the  market, 
but  he  would  have  the  privilege  of  purchasing  the  same  when 
offered  for  sale.  Subsequently  a patent  was  granted  to  another 
person  without  notice  to  him.  At  the  trial  the  plaintiff’s  locus 
standi  was  recognised  and  the  patent  set  aside.  On  appeal  the 
decision  was  reversed  because  the  lands  had  been  sold  by  the 
patentee  to  a purchaser  for  value  without  notice,  but  the  assump- 
tion that  the  plaintiff  had  a locus  standi  to  bring  the  action  was 
not  questioned  on  the  rehearing. 

The  next  case  is  Laivrence  v.  Pomeroy  (1863),  9 Gr.  474.  In 
that  case  VanKoughnet,  Chancellor,  says: — 

“I  think  the  plaintiff  must  fail.  The  only  ground  on  which 
lie,  in  his  own  right,  could  ask  to  have  the  patent  rescinded  is, 
that  he  had  an  equity  to  the  consideration  of  the  Crown,  of  which 
they  were  in  ignorance  when  the  patent  issued,  and  which,  if 
known  to  them,  might  have  influenced  their  judgment  in  his 
favour.” 

In  that  case  the  relief  was  refused  because  the  Crown  had  all 
the  facts  before  it,  and  so  its  decision  was  final,  but  at  pp.  476, 
477,  the  Chancellor  says : — 

“ If  the  statement  of  the  false  consideration  could  or  would 
have  influenced  the  Department  had  they  known  the  falsehood, 
I think  the  Attorney-General  and  not  the  plaintiff  must  seek  relief, 
if  any  can  be  had  on  that  ground.” 

In  Stevens  v.  Cook  (1864),  10  Gr.  410,  the  facts  were  that 
Stevens  purchased  the  land ‘from  the  Crown  and  the  sale  was 
entered  in  the  ordinary  way  in  the  sales-book  of  the  Department. 
The  purchase-money  was  paid  to  the  Government,  and  all  that 
remained  was  for  the  patent  to  be  issued.  Thereupon  by  error 
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the  patent  was  issued  to  another  party.  The  Chancellor  (p.  414)  : 
“ iSince  the  decision  in  Martyn  v.  Kennedy,  it  must  be  considered 
as  the  law  of  the  court  that  any  individual  aggrieved  by  the  issue 
of  a patent  through  error  on  the  part  of  the  Crown,  may  invoke 
the  aid  of  the  court  to  repeal  it,  and  that  this  right  is  not  given 
to  the  Attorney-General  alone.” 

In  Mutchmore  v.  Davis  (1868),  14  Gr.  346,  at  p.  356,  Van- 
Koughnet,  Chancellor,  says 

“ When  there  are  two  parties  claimants  of  the  land  at  the 
time  the  patent  issues,  and  the  Crown  overlooking  the  facts,  or 
deceived  by  false  testimony  as  to  the  right  of  the  one,  issues  a 
patent  to  the  other,  this  Court  has  held  that  the  party  thus 
aggrieved  may,  without  the  intervention  of  the  Attorney-General, 
pray  the  jurisdiction  of  the  Court  to  have  the  matter  investigated, 
and  the  patent  avoided,  and  the  whole  question  of  the  disputed 
right  or  claim  referred  back  to  the  Crown.” 

In  Cosgrove  v.  Corbett  (1868),  14  Gr.  617,  at  p.  620,  Mowat, 
V.-C.,  says: — 

“Nearly  all  of  the  bill  is  taken  up  with  allegations  of  fraud 
committed  by  the  defendants  or  their  father  upon  the  Crown. 
This,  if  proved,  might  be  sufficient  if  the  Crown  were  in  the  Court 
complaining  of  a fraud  practised  upon  it;  but  the  Crown  makes 
no  complaint,  and  a party  coming  into  Court  must  shew  not  only 
that  a wrong  has  been  done,  but  that  he  is  entitled  to  complain 
of  that  wrong.  In  all  the  cases  in  this  Court  that  I have  seen 
the  plaintiff  has  made  a case  of  equity,  not  against  the  Crown 
certainly,  but  a case  for  the  equitable  consideration  of  the  Crown, 
founded  upon  the  practice  of  the  Crown  to  grant  lands  to  persons 
having  such  claims  upon  its  consideration  as  the  plaintiff  pre- 
sents; or,  he  presents  peculiar  claims  of  his  own.  ITis  allegations 
shew  that  he  has  claims,  or  is  of  a class  whose  position  is  recognised 
by  the  usage  of  the  Crown,  in  the  Crown  Lands  Department,  as 
giving  a claim  for  the  granting  to  him  of  land,  in  preference  to 
the  person  to  whom  the  grant  has  been  made.  In  the  cases  before 
us  the  allegations  are  very  bald  in  this  respect;  they  amount  to 
little  more  than  that  the  plaintiffs  have  made  improvements  upon 
the  land. 

“ The  claims  of  what  are  called  squatters  amount  in  substance 
to  this,  that,  it  being  the  usage  of  the  Crown,  and  having  been 
its  usage  for  many  years  in  disposing  of  its  land,  to  give  a pre- 
ference to  those  who  have  actually  cleared  and  cultivated  the  land, 
in  order  to  become  settlers  thereupon  (even  though  all  this  has 
been  done  without  any  authority  from  the  Grown),  the  Crown 
would  have  granted  it  to  them,  but  for  want  of  information  or 
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from  misinformation  as  to  their  position;  and  that  in  granting 
it  to  some  one  -else,  the  Crown  has  acted  under  mistake; ” 

In  Farmer  v.  Livingstone , 8 C'an.  S.'C.R.  140,  Ritchie,  C.J., 
says  at  p.  147 : — 

“ I have  looked  through  the  cases  relied  on  in  the  judgment  of 
the  court  and  by  the  counsel  at  the  bar,  but  it  appears  to  me  that 
many  of  them  are  distinguishable  and  all  can  be  reconciled  with 
this  doctrine,  except  those  which  recognise  an  interest  under  the 
established  and  recognised  usage  and  practice  of  the  lands  depart- 
ment of  Ontario',  which  apply  only  to  that  Province,  and  do  not 
apply  to  the  Province  of  Manitoba,  where  no  such  usage  or  prac- 
tice exists.” 

And  Strong,  J.,  at  p.  158,  says : — 

“ There  is,  of  course,  no  pretence  for  saying  that  the  Ontario 
decisions,  which  proceed  on  the  practice  prevailing  in  the  Crown 
Lands  Department  of  that  Province,  and  whicch  also  prevailed 
in  the  late  Province  of  Canada,  of  recognising  a right  of  pre- 
emption in  squatters,  can  have  any  application  here.  It  is  not 
alleged  in  the  bill  that  any  such  practice  prevails  in  the  Dominion 
Lands  Department,  and  the  Ontario  cases  in  which  patents  have 
been  set  aside  for  non-disclosure  of  possession  and  improvements 
all  proceed  on  the  practice  referred  to,,  which,  it  has  been  expressly 
decided,  must  be  distinctly  averred  in  the  bill.” 

In  Florence  Mining  Co.  Ltd.  v.  Cobalt  Lake  Mining  Co.  Ltd., 
18  O.L.R.  at  p.  285,  Moss,  'C.J.O.,  says: — 

ec  The  Court  being  satisfied  that  the  plaintiffs  have  shewn  an 
interest  in  the  land  before  and  at  the  time  of  the  issue  of  the 
letters  patent  ...  which  primd  facie  appears  to  entitle  them  to 
obtain  a grant  thereof  from  the  Crown,  and  that  the  defendants* 
patent  issued  either  through  error  or  improvidence,  may  sweep  it 
out  of  the  way  and  restore  the  status  quo/’ 

A careful  consideration  of  these  cases  has  led  me  to  the  con- 
clusion that  as  early  as  1853'  the  'Court  of  Chancery  recognised 
the  locus  standi  of  complainants  whose  bill  of  complaint  rested 
upon  facts  similar  to  those  shewn  in  the  present  case.  I under- 
stand the  jurisdiction  to  be  founded  upon  the  deprivation  of  a 
right  to  present  a claim  to  the  Crown  Lands  Department  where 
the  plaintiff  makes  a primd  facie  case  shewing  himself  entitled  to 
the  benefit  of  the  established  custom  in  that  Department  of  giving 
a preferential  right  to  squatters.  While  this  equity  may  perhaps 
be  somewhat  anomalous,  it  has  been  exercised  for  so  long  a time 
in  the  Province  of  Ontario  that  it  lias  became  a part  of  our  law. 
I find  that  the  plaintiffs  in  the  present  case  have  brought  them- 
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selves  within  this  principle;  that  they  have  a locus  standi  to 
maintain  this  action ; and  that  the  patent  in  this  case  was  issued  by 
mistake  and  without  consideration  of  their  claim  and  must  be 
declared  void.  But  in  declaring  it  void  I adopt  the  words  of 
Moss,  C.J.O.,  in  the  Florence  Mining  Company  case,  at  p.  284: — 
u But  in  such  cases  the  relief  is  limited  to  declaring  the  patent 
void,  leaving  the  parties  to  stand  to  one  another  as  if  the  patent 
had  never  issued,  their  final  rights  in  respect  of  the  land  being 
left  to  be  determined  and  settled  by  the  Crown,  to  which  the  lands 
are  restored  by  the  avoidance  of  the  patent.” 

Having  regard  to  the  finding  of  fact  which  I have  indicated 
above,  as  well  as  the  practice  in  many  of  the  cases  which  I have 
cited,  and  in  the  exercise  of  my  discretion,  I direct  that  each  party 
bear  his  own  costs. 

[Reference  may  be  made  to  the  following  recent  cases:  Electrical 
Development  Co.  of  Ontario  v.  Attorney-General  for  Ontario,  [1919] 
A.C.  687;  Fitzpatrick  v.  The  King  (192542:6),  57  O.L.R.  178',  59  O.L.R. 
331;  McLean  Gold  Mines  Ltd.  v.  Attorney-General  for  Ontario  (1925),  58 
O.L.R.  64,  reversed  by  the  Privy  Council  (19:26),  59  O.L.R.  415(n.); 
Keewatin  Power  Co.  Ltd.  v.  Keewatin  Flour  Mills  Co.  Ltd.  (1926),  59 
O.L.R.  406;  and  to  a much  earlier  case  in  Upper  Canada,  Boulton  v. 
Jeffrey  (1845),  1 E.  & A.  111.] 


[PRIVY  COUNCIL.] 

Boland  y.  Canadian  National  Railway  €o. 

Railiuay  — Canadian  National  Railway  Company  — Act  Incorporating , 
1919,  9 & 10  Geo.  V.  ch.  13,  sec.  13 — Powers  of  Expropriation — 
Lands  Taken  to  Afford  Access  to  other  Lands  Cut  off  by  Construc- 
tion of  Subivay — Dominion  Railivay  Act,  1919,  9 & 10  Geo.  V.  ch.  68, 
sec.  25 7 — Expropriation  Act,  R'.S.C.  1906,  ch.  1^3,  secs.  2(a),(d), 
3(b),  11 — Undertaking  of  Railway  Company — “Subway” — Order  of 
Railway  Board — Plan  of  Subway — “ Detailed  Plans ” — Proceedings 
before  Board  after  Judgment — Refusal  to  Receive  as  Evidence. 

The  judgments  of  Orde,  J.A.,  56  O.L.R.  653,  and  of  the  Appellate  Divi- 
sion, 57  O.L.R.  619,  were  reversed. 

Held,  that  the  powers  of  expropriation  given  to  the  defendants  are 
solely  for  the  purpose  of  their  undertaking;  the  subway  was  not  part 
of  their  undertaking;  and  the  proposed  taking  of  the  plaintiff’s 
land  was  not  for  the  purposes  of  the  railway  proper.  The  “subway” 
is  in  fact  merely  a lowering  of  the  road  and  the  construction  of  a new 
railway  bridge — the  lowered  road  still  belongs'  to  the  municipality. 
The  Expropriation  Act  did  not  authorise  the  taking  of  the  plaintiff’s 
land;  and  the  ground  of  the  judgment  of  Orde,  J.A.,  failed. 

The  order  made  by  the  Board  of  Railway  Commissioners  on  the  5th 
June,  1924,  did  not  in  fact,  in  ordering  the  subway,  direct  such 
changes  in  respect  to  access  as  to  necessitate  the  taking  of  land. 
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The  plan  of  the  subway  lodged  shewed  no  indication  of  any  road  of 
approach  or  taking  of  land.  Detailed  plans  were  ordered  to  be  sub- 
sequently put  in;  but  detailed  plans  must  be  detailed  plans  of 
what  was  actually  lodged  as  the  general  plan;  the  railway  com- 
pany could  not,  by  means  of  a so-called  detailed  plan,  enlarge  the 
scope  of  the  original  plan.  The  Judges  of  the  Appellate  Division 
were  wrong  in  fact  in  saying  that  the  plans  shewing  the  access  and 
the  taking  of  lands  received  the  sanction  of  the  Board. 

The  Canadian  National  Railway  Act,  1919,  9 & 10'  Geo.  V.  ch.  13,  sec.  13, 
the  Dominion  Railway  Act,  191/9,  9 & 10  Geo.  V.  ch.  08,  sec.  2/57,  and 
the  Expropriation  Act,  R.S.C.  1906,  ch.  143,  secs.  2 (a), (cl,),  3 (ft),  11, 
considered. 

Proceedings  taken  before  the  Railway  Board  to  elicit  their  view  of 
the  true  meaning  of  the  order  of  the  5th  June,  1924,  were  improper 
and  irregular,  and  should  not  be  received  in  evidence. 


An  appeal  by  the  plaintiff  from  the  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  of  Ontario,  57  O.L.R.  619,  affirm- 
ing the  judgment  of  Oede,  J.A.,  the  trial  Judge,  56  O.L.R.  653. 

June  24,  25,  28,  and  29.  The  appeal  was  heard  by  a Board 
composed  of  Viscount  Haldane,  Viscount  Dunedin,  Lord 
Atkinson,  Lord  Wrenbury,  and  Warrington,  L.J. 

Wallace  Nesbitt,  EEC.,  W.  R.  Smyth,  EEC.,  Christopher  C. 
Robinson,  K.C.,  and  The  Hon.  Geoffrey  Lawrence,  K.C.,  for  the 
appellant. 

W.  N.  Tilley,  K.C.,  R.  S.  Fraser , and  D.  N.  P'ritt,  for  the 
defendants,  respondents. 

July  30.  The  judgment  of  the  Board  was  read  by  Viscount 
Dunedin  : — A portion  of  the  track  of  the  Canadian  National 
Railway  Company,  called  its  Newmarket  subdivision,  running 
north  and  south,  crossed  on  the  level  Bloor  street,  running  east 
and  west,  in  the  city  of  Toronto. 

In  the  spring  of  1924,  the  Corporation  of  the  City  of  Toronto 
made  an  application  to  the  Board  of  Railway  Commissioners  for 
Canada,  under  secs.  257  and  259  of  the  Railway  Act  of  1919,  for 
an  order  requiring  the  Canadian  National  Railway  Company  to 
collaborate  with  the  applicant  in  the  preparation  of  a joint  plan 
for  the  separation  of  gradients  on  the  crossing  of  Bloor  street, 
and  as  to  certain  other  crossings  which  need  no  longer  be  referred 
to. 

Following  that  application,  the  Board,  on  the  5th  June,  1924, 
pronounced  the  following  order; — 

“ 1.  That  the  Canadian  Pacific  and  the  Canadian  National 
Railway  Companies  be  and  they  are  hereby  directed  to  construct, 
jointly,  two  subways,  one  under  the  double  tracks  of  the  Galt 
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subdivision  and  the  Toronto  Grey  and  Bruce  subdivision  of  the 
Canadian  Pacific  Railway  Company  and  the  Brampton  subdivision 
of  the  Canadian  National  Railway  Company  on  Bloor  street,  and 
one  under  the  said  tracks  on  Royce  avenue,  in  the  city  of  Toronto, 
Province  of  Ontario. 

“ 2.  That  the  Canadian  National  Railway  Company  be  and 
it  is  hereby  directed  to  construct  a subway  under  the  tracks  of  its 
Newmarket  subdivision  on  Bloor  street,  in  the  said  city  of  Toronto. 

“ 3.  That  plans  shewing  the  two  subways  on  Bloor  street  be 
fi'led  by  the  railway  companies  for  the  approval  of  the  Chief  Engi- 
neer of  the  Board,  within  30  days  from  the  date  of  this  order; 
and  that  plans  shewing  the  Royce  avenue  subway  be  filed  for  the 
approval  of  the  Chief  Engineer  of  the  Board,  not  later  than  the 
1st  January,  1925 ; detailed  plans  of  the  said  work  also  to  be  filed 
for  the  approval  of  the  Chief  Engineer  of  the  Board. 

“ 4.  That  the  work  on  the  two  subways  on  Bloor  street  be  com- 
menced not  later  than  the  1st  August,  1924,  and  completed  not 
later  than  the  1st  July,  1925. 

“ 5.  That  the  work  on  the  subway  at  Royce  avenue  be  com- 
menced as  early  in  the  spring  of  1925  as  convenient,  and  com- 
pleted not  later  than  the  1st  January,  1926. 

“ 6.  That  questions  of  distribution  of  costs,  interest,  or  other 
matters  involved  in  the  construction  of  the  said  work  be  reserved 
for  further  order  of  the  Board/5 

Pursuant  to  this  order,  a plan  was  lodged  within  the  pre- 
scribed date  within  30  days  of  the  advertisement,  and  was  ap- 
proved on  the  10th  July,  1924.  This  plan  consisted  of  a section 
shewing  the  curve  at  which  the  subway  dropped  under  the  railway, 
which  was  then  to  'be  carried  over  the  subway  by  a bridge,  and 
the  position  of  the  sidewalk  which  underneath  the  bridge  did  not 
extend  to  the  lowest  point  of  the  curve.  It  also  gave  a plan  which 
shewed  Bloor  street  as  it  would  then  be,  together  with  the  existing 
buildings  and  properties,  contiguous  thereto.  It  did  not  shew 
that  any  work  was  intended  to  be  constructed  other  than  the  con- 
struction of  the  subway  itself,  i.e.,  that  the  existing  Bloor  street 
was  to  be  excavated  so  as  to  form  a curve  on  the  roadway  arriving 
at  its  lowest  point  under  the  railway,  which  was  there  to  be 
carried  by  a bridge,  and  regaining  the  level  when  going  east  to 
west  at  a spot  opposite  the  middle  of  Boland’s  buildings.  No 
details  as  to  retaining  walls,  etc.,  were  given. 

To  make  the  case  intelligible  it  is  now  necessary  to  describe 
the  locus.  All  that  is  relevant  is  the  condition  of  affairs  on  the 
south  side  of  Bloor  street.  Previous  to  these  operations  the 
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properties  westward  from  the  railway  lines  were  as  follows : the 
Fairbank  property  with  a frontage  of  about  160  ft.  to  Bloor  street; 
the  Loblaw  property  with  a frontage  of  about  130  ft.;  and  then 
the  Boland  property.  The  Fairbank  property  and  the  Loblaw 
property  had  direct  access  on  the  level  to  Bloor  street.  At  the 
extreme  west  of  the  Loblaw  property  there  was  a strip  of  ground, 
12  ft.  wide,  which  touched  Boland*®  boundary  on  the  west,  and 
had  its  eastward  boundary  formed  by  Loblaw’s  warehouse.  It 
became  obvious  from  the  plan  and  section  that,  the  subway  being 
constructed,  Loblaw’s  property  and  the  Fairbank  property  would 
no  longer  have  access  to  Bloor  street  on  the  level,  but  would  find 
themselves  a considerable  number  of  feet  above  the  track  of  the 
subway.  This  position  of  affairs  gave  food  for  thought  on  the 
part  of  the  railway  engineer  in  charge  of  the  work,  and  he  seems, 
some  time  in  the  summer  of  1925,  to  have  held  a colloquy  with  his 
colleague  in  the  Land  Department,  the  result  of  which  was  that 
they  devised  a scheme  for  securing  a new  entrance  which  should 
be  available  to  Fairbank  and  Loblaw  to  get  access  to  Bloor  street. 
For  that  purpose  a plan  was  constructed  to  that  effect.  It  was 
proposed  to  take  a strip  of  about  30  ft.  wide  at  the  extreme  east 
of  the  Boland  property.  That,  added  to  the  existing  12  ft.  strip, 
would  make  a strip  of  42  ft.  wide.  On  this  strip  it  was  proposed 
to  construct  a roadway  leading  down  into  the  subway  at  a gradient 
of  considerable  steepness.  The  plan  was  communicated  some  time 
in  October  to  Mr.  Harris,  the  City’s  Commissioner  of  Works.  The 
City  did  not  like  the  proposal  because  they  thought  that  a steep 
roadway  at  right  angles  into  the  subway,  and  likely  to  be  used  by 
heavy  motors  with  trailers  from  Loblaw’s  works,  would  be  a source 
of  danger  to  the  traffic  in  Bloor  street.  The  railway  people,  how- 
ever, took  the  matter  into  their  own  hands,  and  having  made  a 
larger  and  working  plan,  they  had  it  signed  by  a vice-president 
of  the  railway ; and,  assuming  that,  under  the  Expropriation 
Act,  they  had  power  to  take  the  strip  of  Boland’s  land, 
they  sent  men  to  the  land  to  take  possession.  Mrs.  Boland, 
acting  through  her  son,  objected  to  her  land  being  taken;  and, 
after  some  preliminary  discusssion  as  to  procedure,  Airs.  Boland 
raised  the  present  action  in  the  Supreme  Court,  praying  for  an 
injunction  restraining  the  railway  company  from  taking  her  land. 
The  action  depended  before  Orde,  J.A.  None  of  the  plans,  other 
than  the  original  plan,  which  shewed  nothing  as  to  the  taking  of 
lands,  had  been  filed  before  the  Railway  Board.  The  railway 
authorities  conceived  at  this  time  that  they  had  ample  power  to 
take  under  the  Expropriation  Act,  R.S.C.  1906,  ch.  143.  The 
plan  shewing  the  taking  of  lands  had  been  submitted  to  the  City, 
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but  the}'  had  refused  to  agree  to  it.  Witnesses  were  examined, 
and  the  hearing  of  the  case  concluded,  but,  after  the  hearing  of 
the  case  and  before  judgment  had  been  delivered,  the  railway 
company  presented  the  new  plan  to  the  €hief  Engineer  of  the 
Railway  Board  and  obtained  his  approval  to  it,  whereupon  Orde, 
J.A.,  ordered  it,  so  approved,  to  be  put  in  as  an  exhibit.  He  then 
delivered  judgment  dismissing  the  action.  His  judgment  rested 
on  the  view  that  the  taking  of  the  land  was  permissible  under  the 
powers  conferred  on  the  railway  company  by  the  Expropriation 
Act.  He  did  not  rest  his  judgment  on  any  authority  conferred 
by  the  Railway  Board.  The  plaintiff  appealed,  and  the  Appellate 
Division  of  the  Supreme  Court  dismissed  the  appeal.  Riddell, 
J.A.,  agreed  with  Orde,  J.A.  The  other  learned  Judges  of  that 
Court,  while  in  no  way  expressing  disapproval  of  the  views  of 
Orde,  J.A.,  did  not  rest  their  judgment  on  his  grounds.  They 
thought  it  sufficient  to  say  that  the  authority  of  the  Railway 
Board  had  been  given  for  the  taking  in  question.  Appeal  against 
these  judgments  has  been  taken  to  his  Majesty  in  Council. 

The  questions  raised  are  difficult  and  complicated.  It  will 
be  well  first  to  set  forth  the  various  statutes  which  confer  powers 
on  the  railway  company  in  an  action  like  the  present.  The  first 
statute  that  falls  to  be  considered  is  the  special  Act  of  the  railway 
company,  the  Canadian  National  Railway  Act  of  1919,  9 & 10 
Geo.  Y.  ch.  13.  Section  13  of  that  Act  runs  thus: — 

“(1)  All  the  provisions  of  the  Railway  Act  (excepting  those 
provisions  which  are  inconsistent  with  this  Act,  and  excepting 
also  the  provisions  of  the  Railway  Act  relating  to  the  location  of 
lines  of  railway,  the  making  and  filing  of  plans  and  profiles — 
other  than  highway  and  railway  crossing  plans — and  the  taking 
or  using  of  land)  shall  apply  to  the  company  and  its  undertaking, 
it  being  declared  that  all  the  provisions  of  the  Expropriation  Act, 
except  where  inconsistent  with  this  Act,  apply  mutatis  mutandis 
to  the  company  and  its  undertaking,  in  lieu  of  the  provisions  of 
the  Railway  Act  so  excepted. 

“(2)  With  respect  to  the  undertaking  of  the  company: — 

“(cl)  Any  plan  deposited  under  the  provisions  of  the  Expro- 
priation Act  may  be  signed  by  the  Minister  of  Railways  and 
Canals  on  behalf  of  the  company,  or  by  the  president  or  any  vice- 
president  of  the  company;  no  description  need  be  deposited: — 
“(b)  The  land  shewn  upon  such  plan  so  deposited  shall  there- 
upon be  and  become  vested  in  the  company,  unless  the  plan  indi- 
cates that  the  land  taken  is  required  for  a limited  time  only  or 
that  a limited  estate  or  interest  therein  is  taken;  and  by  the 
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deposit  in  such  latter  ease  the  right  of  possession  for  such  limited 
time  or  such  limited  estate  or  interest  shall  he  and  become  vested 
in  the  company: — 

a(c)  The  compensation  payable  in  respect  of  the  taking  of 
any  lands  so  vested  in  the  company*  or  of  interests  therein,  or 
injuriously  affected  by  the  construction  of  the  undertaking  or 
works  shall  be  ascertained  in  accordance  with  the  provisions  of 
the  Railway  Act,  beginning  with  notice  of  expropriation  to  the 
opposite  party.” 

Subsection  (1)  employs  a very  involved  method  of  expression, 
but  their  Lordships  do  not  think  that  there  is  any  real  difficulty 
in  the  meaning  of  it,  and  indeed  there  has  not  truly  been  any 
controversy  so  far  between  the  parties  to  the  suit.  What  is  to  be 
discussed  is,  what  Acts  can  be  looked  at  for  the  power  necessary 
for  the  construction  of  a subway  under  a railway  where  there  is 
an  existing  highway  crossed  by  an  existing  railway  on  the  level. 

It  does  not  seem  to  matter  whether  you  read  the  expressions 
“ plans  ” and  “ railway  crossing  plans  ” as  including  the  author- 
isation of  the  construction  of  the  crossing  indicated  by  the  plans, 
or  whether  you  confine  the  word  “ plans  ” to  the  meaning  of  a piece 
of  paper  with  a drawing  on  it-  In  the  latter  view  authorisation  of 
a railway  crossing  is  not  included  in  the  enumerated  exceptions. 
In  the  former  it  is  included  in  the  exception  upon  the  exception, 
so  that  in  either  case  the  matter  remains  subject  to  the  Railway 
Acts.  Equally  clear,,  for  the  actual  process-  of  taking  lands  you 
must  go  to  the  Expropriation  Act,  but  here  it  is  necessary  to 
accentuate  a distinction  which  their  Lordships  think,  in  argu- 
ment at  least,  has  occasionally  been  lost  sight  of.  The  Expro- 
priation Act  has  a double  function.  It  may,  as  will  be  seen  from 
some  of  its  provisions,  actually  give  the  power  to  take  land.  It 
may  also  only  act  as  the  machinery  by  which  land  authorised  to 
be  taken  by  some  other  authority  is  actually  taken.  It  was  in 
respect  of  its  former  function  that  the  railway  company  in  this 
case  purported  to  act,  and  it  was  in  that  respect  that  they  secured 
the  judgment  of  the  learned  Judge  of  first  instance. 

Pausing  for  a moment  before  coming  to  the  actual  terms  of 
the  Expropriation  Act,  let  it  be  observed  that  it  follows  from 
what  has  been  said  that  the  initial  movement  as  to  dealing  with 
the  crossing  was  rightly  taken  under  the  Railway  Act,  1919, 
9 & 10  Geo.  V.  ch.  68.  Now  the  section  of  the  Railway  Act 
which  deals  with  that  is  sec.  257,  which  is  as  follows: — * 

“■(1)  Where  a railway  is  already  constructed  upon,  along  or 
across  any  highway,  the  Board  may,  of  its  own  motion,  or  upon 
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complaint  or  application,  by  or  on  behalf  of  the  Crown,  or  any 
municipal  or  other  'Corporation,  or  any  person  aggrieved,  order 
the  company  to  submit  to  the  Board,  within  a specified  time,  a 
plan  and  profile  of  such  portion  of  the  railway,  and  may  cause 
inspection  of  such  portion,  and  may  inquire  into  and  determine 
all  matters  and  things  in  respect  of  such  portion,  and  the  crossing, 
if  any,  and  may  make  such  order  as  to  the  protection,  safety  and 
convenience  of  the  public  as  it  deems  expedient,  or  may  order 
that  the  railway  be  carried  over,  under  or  along  the  highway,  or 
that  the  highway  be  carried  over,  under  or  along  the  railway,  or 
that  the  railway  or  highway  be  temporarily  or  permanently  di- 
verted, and  that  such  other  work  be  executed,  watchmen  or  other 
persons  employed,  or  measures  taken  as  under  the  circumstances 
appear  to  the  Board  best  adapted  to  remove  or  diminish*  the 
danger  or  obstruction  in  the  opinion  of  the  Board  arising  or  likely 
to  arise  in  respect  of  such  portion  or  crossing,  if  any,  or  any  other 
crossing  directly  or  indirectly  affected. 

“ (2 ) When  the  Board  of  its  own  motion,  or  upon  complaint 
or  application,  makes  any  order  that  a railway  be  carried  across 
or  along  a highway,  or  that  a.  railway  be  diverted,  all  the  pro- 
visions of  law  at  such  time  applicable  to  the  taking  of  land  by  the 
company,  to  its  valuation  and  sale  and  conveyance  to  the  com- 
pany, and  to  the  compensation  therefor,  shall  apply  to  the  land, 
exclusive  of  the  highway  crossing,  required  for  the  proper  carry- 
ing out  of  any  order  made  by  the  Board. 

“(3)  The  Board  may  exercise  supervision  in  the  construction 
of  any  work  ordered  by  it  under  this  section,  or  may  give  direc- 
tions respecting  such  supervision.” 

Accordingly,  the  order  already  quoted  was  a perfectly  legal 
and  proper  order.  Now  as  to  the  Expropriation  Act,  the  relevant 
sections  are  as  follows : — 

“ 2.  In  this  Act,  unless  the  context  otherwise  requires, — 

“(a)  ‘ Minister  9 means  the  head  of  the  department  charged 
with  the  construction  and  maintenance  of  the  public  work; 

“(d)  ‘ public  work  ? or  * public  works  * means  and  includes 
the  dams,  hydraulic  works,  hydraulic  privileges,  harbours,  wharfs, 
piers,  docks  and  works  for  improving  the  navigation  of  any  water, 
the  lighthouses  and  beacons,  the  slides,  dams,  piers,  booms  and 
other  works  for  facilitating  the  transmission  of  timber,  the  roads 
and  bridges,  the  public  buildings,  the  telegraph  lines,  Government 
railways,  canals,  locks,  dry-docks,  fortifications  and  other  works 
of  defence,  and  all  other  property,  which  now  belong  to  Canada, 
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and  also  the  works  and  properties  acquired,  constructed,  extended, 
enlarged,  repaired  or  improved  at  the  expense  of  Canada,  or  for 
the  acquisition,  construction,  repairing,  extending,  enlarging  or 
improving  of  which  any  public  moneys  are  voted  and  appropriated 
by  Parliament,  and  every  work  required  for  any  such  purpose, 
but  not  any  work  for  which  money  is  appropriated  as  a subsidy 
only : — - 

“ 3.  The  Minister  may  by  himself,  his  engineers,  superintend- 
ents, agents,  workmen  and  servants, — 
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“(b)  enter  upon  and  take  possession  of  any  land,  real  property, 
streams,  waters  and  watercourses,  the  appropriation  of  which  is,  in 
his  judgment,  necessary  for  the  use,  construction,  maintenance  or 
repair  of  the  public  work,  or  for  obtaining  better  access  thereto; 


“11.  In  all  cases,  when  any  such  plan  and  description,  pur- 
porting to  be  signed  by  the  deputy,  of  the  Minister,  or  by  the  sec- 
retary of  the  department,  or  by  the  'Superintendent  of  the  public 
work,  or  by  an  engineer  of  the  department,  or  by  a land  surveyor 
duly  licensed  as  aforesaid,  is  deposited  of  record  as  aforesaid,  the 
same  shall  be  deemed  and  taken  to  have  been  deposited  by  the 
direction  and  authority  of  the  Minister,  and  as  indicating  that  in 
his  judgment  the  land  therein  described  is  necessary  for  the  pur- 
poses of  the  public  work;  and  the  said  plan  and  description  shall 
not  be  called  in  question  except  by  the  Minister,  or  by  some  person 
acting  for  him  or  for  the  Crown.” 

The  powers  given  by  this  enactment  are  very  far-reaching, 
and  the  argument  for  the  respondents,  which  was  practically  given 
effect  to  by  Orde,  J.A.,  was  that  in  this  case  the  railway  authorities 
were  placed  in  the  shoes  of  the  Minister,  and,  subject  to  possible 
control  by  him,  could  without  question  (sec.  11)  serve  a plan  and 
take  any  land  they  pleased.  Their  Lordships  think  that  this  is  a 
complete  misconception  of  the  position.  Turning  again  to  sec.  13 
of  the  special  Act,  it  provides  that  for  the  provisions  of  the  Rail- 
way Act  as  to  taking  of  lands  are  to  be  substituted  mutatis 
mutandis  the  provisions  of  the  Expropriation  Act.  Now  the  pro- 
visions of  the  Railway  Act  as  to  taking  lands  were  contained  under 
the  fasciculus  of  secs.  189-214,  whereof  the  heading  is  “ Taking 
and  Using  of  Lands,”  together  with  the  succeeding  fasciculus, 
215-243,  under  the  heading  “ Expropriation  Proceedings.”  These 
are  all  gone : the  Expropriation  Act  is  to  come  in  instead,  mutatis 


494 


P.  0. 
1926. 


Boland 

v. 

Canadian 

National 

Railway. 

Co. 

Viscomnt 

Dunedin. 


ONTARIO  LAW  REPORTS.  [vol. 

mutandis,  and  what  mutafis  mutandis  means  is  clearly  shewn  by 
subsec.  2 of  sec.  13. 

With  regard  to  the  undertaking  of  the  company,  any  plan 
deposited  may  be  signed  by  the  Minister  of  Railways,  or  by  the 
president  or  any  vice-president  of  the  company,  and,  by  snbsec.  3, 
any  land  so  shewn  becomes  thereupon  vested  in  the  company. 

The  effect  of  these  sections  is  that  the  company  authorities 
get  the  position  of  the  Minister,  not  absolutely,  as  the  respondents 
argue,  but  solely  for  the  purposes  of  the  undertaking  of  the  rail- 
way. The  undertaking  is  to  the  railway  company  what  the  public 
work  is  to  the  Minister.  The  Expropriation  Act  can  only  come 
in  if  the  necessity  for  taking  the  land  is  such  that,  had  sec.  13 
not  cut  out  the  railway  clauses,  the  land  could  have  been  taken 
under  the  clauses  in  the  Railway  Act.  Now,  so  far  as  the  railway 
proper  is  concerned,  no  one  can  pretend  that  the  present  proposed 
taking  of  lands,  is  for  the  purpose  of  the  railway  proper.  The 
question,  therefore,  resolves  itself  into  this:  is  the  subway  part 
of  the  undertaking  of  .the  railway?  Their  Lordships  consider 
that  it  is  not.  The  expression  “ subway  ” has  been  used,  and  it 
is  convenient,  but,  in  fact,  what  has  been  done  is  merely  a lowering 
of  the  road  and  the  construction  of  a new  railway  bridge.  Their 
Lordships  do  not  doubt  that  the  lowered  road  still  remains,  as  it 
was  part  of  the  road  belonging  to  the  municipality.  They  might 
put  sewers  under  it  or  gas-pipes  along  it,  and  could  not  be  re- 
strained by  the  railway  authorities  — assuming,  of  course,  that 
these  things  so  done  did  not  in  any  way  interfere  with  the  position 
of  the  railway  proper. 

Their  Lordships  are,  therefore,  of  opinion  that  the  ground  of 
judgment  of  Orde,  J.A.,  fails.  It  is,  of  course,  not  open  to  any 
judicial  tribunal  to  question  the  wisdom  of  the  legislature  when 
the  terms  of  the  legislation  are  explicit,  but  in  order  to  aid  con- 
struction it  is  legitimate  to  look  at  the  opposing  contentions.  If 
the  view  of  Orde,  J.A.,  were  right  the  result  would  be  very  astound- 
ing. The  railway  authorities  would  have  the  right  to  take  any 
land  anywhere  for  any  purpose  whatever,  and  with  the  immunity 
from  giving  any  explanation  afforded  by  sec.  11  they  could  re- 
quisition lands  which  had  no  connection  with  the  undertaking, 
and  they  might  proceed  to  dispose  of  them  or  use  them  as  the}r 
pleased.  Even  as  it  is,  the  powers  are  very  wide,  for  they  get  rid 
of  much  procedure  and  some  checks  which  would  have  affected 
them  had  the  proceedings  been  under  the  Railway  Act.  It  is  not 
a conclusion  to  be  easily  reached  that  they  should  act  in  such  a 
matter  with  all  the  powers  of  an  autocratic  despot. 
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There  remain,  however,  the  grounds  of  judgment  of  the 
learned  Judges  of  the  'Court  of  Appeal,  and  here  the  question 
becomes  a very  narrow  one.  Whether  the  Railway  Board  could 
give  directions,  in  ordering  the  subway,  to  effect  such  other 
changes  in  respect  to  access  as  to  necessitate  the  taking  of  land, 
need  not  be,  for  the  moment,  considered.  The  point  is  whether 
the  direction  was  given.  The  learned  Judges  of  the  Court  of 
Appeal  thought  the  order  of  the  5th  June,  of  the  Board,  gave  that 
direction.  Their  Lordships  do  not  arrive  at  that  conclusion.  The 
plan  of  the  subway  was  to  be  lodged  by  the  5th  July,  1924,  and 
the  plan  so  lodged  confessedly  shewed  no  indication  of  any  road 
of  approach  or  taking  of  land.  The  respondents  argued  that, 
inasmuch  as  detailed  plans  wrere  also  ordered  to  be  subsequently 
put  in,  the  plan  shewing  the  construction  of  the  access  was  really 
a detailed  plan,  and  as  such  obtained  the  sanction  of  the  engineer. 
Their  Lordships  think  that  detailed  plans  must  be  detailed  plans 
of  what  was  actually  lodged  as  the  general  plan,  and  that  it  was 
not  within  the  liberty  given  by  the  Board  that  the  railway  com- 
pany should,  by  means  of  a so-called  detailed  plan,  enlarge  the 
scope  of  the  original  plan  which  had  been  lodged  by  July,  1924. 
That  plan  was  the  measure  of  their  rights  to  construct.  Detailed 
plans  are  only  to  shew  the  precise  way  in  which  the  construction 
was  to  be  made.  Their  Lordships  therefore  think  that  the  learned 
Judges  of  the  Court  of  Appeal  are  really  wrong  in  fact,  when 
they  say  that  the  plans  shewing  the  access  and  the  taking  of  lands 
received  the  sanction  of  the  Board. 

Their  Lordships  wish  emphatically  to  state  that  in  coming  to 
this  opinion  they  are  not  for  a moment  influenced  by  proceedings 
which  subsequent  to  judgment  were  taken  before  the  Railway 
Board  to  elicit  from  the  Board  their  view  of  the  true  meaning  of 
the  order  of  the  5th  June,  1924.  These  proceedings  were  im- 
proper and  irregular,  and  the  petition  to  have  these  proceedings 
admitted  in  evidence  before  their  Lordships  will  fall  to  be  dis- 
missed with  costs. 

On  the  main  case  their  Lordships  think  that  the  appeal  should 
be  allowed,  and  an  injunction  granted  against  the  respondents 
interfering  with  the  appellant’s  land.  There  is  a prayer  for  dam- 
ages. Their  Lordships  do  not  know  whether  this  will  be  insisted 
on,  or  whether  there  is  any  real  substance  in  it,  but  the  appeal 
court  will  deal  with  that.  The  appellant  will  have  costs  before 
this  Board  and  the  Courts  below. 

Their  Lordships  will  humbly  advise  his  Majesty  in  accordance 
with  the  views  above  stated. 
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[APPELLATE  DIVISION.] 

Auditorium  Ltd.  y.  Lumsden. 

Company — Incorporation  under  Dominion  Companies  Act — Agreement 
with  Promotion  Syndicate — Contract  and  Options  Transferred  and 
Services  Rendered  by  Syndicate — Allotment  of  Bloch  of  Common 
Shares  as  Fully  Paid  to  Syndicate  in  Consideration  of — Portion  of 
Bloch  to  be  Held  for  Company  and  Used  for  BGnusing  Subscribers 
for  Preferred  Shares  — Subscription  for  Preferred  Shares  — Sub- 
scriber to  Receive  Bonus  of  Common  Shares  — Illegal  Contract — 
Ultra  Vires  — Procuring  Common  Shares  from  Bloch  Allotted  to 
Syndicate — Issue  of  Shares  at  Discount — Absence  of  Specific  Identi- 
fication of  Particular  Shares — Construction  of  Contract — Mutually 
Dependent  Provisions — Action  for  Subscription  Price — Inability  of 
Company  to  Fulfill  Contract — Obligations  ivhich  Court  cannot 
Practically  Enforce. 

The  directors  of  the  plaintiff  company,  incorporated  in  1922  under  the 
Dominion  Companies  Act,  passed  a by-law  and  made  an  agreement 
with  a syndicate  of  promoters,  whereby  the  members  of  the  syndicate 
were  to  receive,  in  consideration  of  certain  options  and  a contract 
to  be  transferred  to  the  company  and  of  services  in  the  flotation  and 
promotion  of  the  company’s  project,  1,7>50  fully  paid  shares  of  the 
company’s  common  stock,  833  of  which  were  to  be  held  in  trust  for 
the  company  and  used  for  the  purpose  of  a bonus  to  subscribers  for 
the  company’s  preferred  shares,  and  the  remaining  917  shares'  were 
to  be  retained  by  the  syndicate  as  their  own.  The  agreement  was 
carried  out  and  the  1,750  shares  allotted  ito  the  syndicate  as  fully 
paid  shares.  The  defendant,  in  May,  1924,  applied  to  the  company 
for  21  preferred  shares,  to  be  accompanied  by  a bonus  of  7 common 
shares  fully  paid.  The  preferred  shares  were  in  February,  1925, 
duly  allotted  by  the  directors  to  the  defendant.  He  was  to  pay 
$2,100  for  the  28  shares — i.e.  the  par  value  of  the  21  preferred  shares 
— but  he  paid  nothing.  There  was  no  evidence  that  7 common  shares 
were  ever  issued  or  transferred  to  him,  nor  that  he  was  ever  entered 
as  a shareholder  in  the  books  of  the  company,  nor  that  any  share 
certificate  was  ever  issued  or  tendered  to  him.  He  never  assumed  to 
act  as  a shareholder;  and  there  was  no  evidence  that  the  company 
was  ever  ready  or  willing  or  able  to  transfer  to  him  the  7 shares 
fully  paid.  In  August,  1925,  he  repudiated  his  subscription  and  re- 
fused to  accept  or  pay  for  any  of  the  shares.  This  action,  com- 
menced by  a specially  endorsed  writ,  was  brought  to  recover  $2,100 
and  interest,  the  company  alleging  the  application,  its  acceptance, 
notice  of  allotment,  and  refusal  or  neglect  to  pay:  — 

Held,  that,  if  there  was  no  contract,  the  action  failed;  if  there  was  a 
contract,  it  was  illegal  and  void,  for  it  was  with  the  company,  which 
could  neither  issue  without  payment  nor  acquire  fully  paid  common 
shares,  so  as  to  transfer  them  to  the  defendant. 

2.  The  company,  agreeing  to  issue  to  the  defendant  21  preferred  shares 
and  7 common  shares  both  fully  paid,  on  receipt  of  only  $2,100, 
was  making  an  agreement  to  issue  its  shares  at  a discount,  which 
was  ultra  vires,  and  could  not  be  enforced;  and,  as  the  company 
could  not  acquire  or  buy  its  own  shares,  it  could  not  fulfill  its  bar- 
gain by  procuring  shares  from  outside  sources  and  transferring  them 
to  the  defendant. 

3.  The  only  fully  paid  common  shares  which  the  company  was  sup- 
posed to  have  available  to  satisfy  its  agreements  with  subscribers 
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were  the  877  shares  held  in  trust  by  the  syndicate,  and  it  was  these 
shares  which  it  proposed  to  use  as  a bonus  to  subscribers  for  pre- 
ferred shares;  the  company  could  not,  by  such  a device,  issue  its 
shares  at  a discount;  and  such  shares  would  not  answer  the  con- 
tract because  not  fully  paid. 

4.  Even  if  the  syndicate  should,  at  the  request  of  the  company,  tender 
to  the  defendant  7 shares  out  of  the  917  which  they  were  to  retain 
as  fully  paid,  the  defendant  would  be  under  no  obligation  to  accept 
the  tender;  it  was  doubtful  whether  any  portion  of  the  block  of  1,750 
shares  was  fully  paid — the  question  of  the  validity  of  such  an  issue 
did  not  necessarily  arise  here  and  should  be  left  open  for  future 
decision — but  in  the  case  of  companies  incorporated  under  the  Do- 
minion Act  there  is  no  specific  identification  of  particular  shares, 
and  if,  out  of  the  1,750  shares  allotted  to  the  syndicate  as  fully  paid, 
the  syndicate  were  to  transfer  7 to  the  defendant,  it  would  be  im- 
possible to  say  whethey  they  were  part  of  the  917  or  of  the  833. 

5.  The  contract  was  an  integral  one  wherein  the  several  provisions 
were  mutually  dependent;  the  obligation  of  the  company  to  issue  or 
transfer  to  the  defendant  21  preference  and  7 common  shares 
fully  paid  was  coincident  with  the  payment  by  the  defendant  of 
$2,100;  and  in  this  action,  as  framed,  the  plaintiff  company  could 
succeed  only  by  establishing  that  it  was  ready,  willing,  and  able  to 
transfer  all  the  shares,  pursuant  to  the  contract.  The  7 common 
shares  were  an  integral  part  of  the  subject-matter  of  the  contract; 
it  was  plain  as  a matter  of  law  that  the  company  could  not  transfer 
common  shares  fully  paid;  and  the  defendant  was  not  bound  to 
accept  the  21  preferred  shares  without  the  7 common. 

6.  The  defendant  was  not  bound  to  accept  as  a fulfilment  of  the  con- 
tract fully  paid  shares  which  the  company  might  procure  to  be  ten- 
dered to  him  from  an  outside  source;  his  contract  was  with  the 
company  only;  in  order  that  specific  performance  of  an  agreement  to 
take  shares  may  be  decreed,  it  is  necessary  that  the  agreement  shall 
not  involve  the  performance  by  either  party  of  obligations  which  the 
Court  cannot  practically  enforce;  and  here  the  Court  could  not  com- 
pel the  transfer  to  the  defendant  from  any  outside  source  of  7 fully 
paid  common  shares. 

The  action  was,  therefore,  dismissed. 


Appeal  by  the  defendant  from  the  judgment  of  Kelly,  J., 
dated  the  13th  April,  1926,  which  adjudged  that  the  defendant 
should  “pay  to  the  plaintiff  company  $2,244.30  forthwith  upon 
delivery  to  the  defendant  of  21  fully  paid-up  shares  of  preferred 
stock  and  7 fully  paid-up  shares  of  the  common  stock  of  the 
plaintiff  company." 

The  following  statement  is  taken  from  the  judgment  of 
Mastex,  J.A. : — 

The  pleadings  may  be  characterised  as  somewdiat  inartificial. 
The  plaintiff  company  did  not  deliver  any  statement  of  claim  but 
began  its  action  by  a writ  specially  endorsed  a.s  follows; — 

“ The  plaintiff's  claim  is  against  the  defendant  as  subscriber 
for  21  shares  of  preferred  stock  in  the  plaintiff  company,  which 
subscription  was  duly  accepted  by  the  plaintiff  company  and  due 
33 — 59  o.r.R. 
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notice  of  allotment  thereof  given  to  the  defendant,  and  which  the 
defendant  refuses  or  neglects  to  pay.  The  following  are  the  par- 
ticulars : — 

“ 21  shares  of  plaintiff  company’s  stock  at  $100 ....  $2,100 
“ Interest  at  6%  thereon  from  the  19th  February, 


1925,  to  date  . 60 

“ Total  $2,160” 


The  defendant  delivered  an  answer  raising  various  defences, 
only  one  of  which  is  presented  for  consideration  on  this  appeal. 
That  defence  is  set  forth  in  paras.  7,  8,  and  9 of  the  statement  of 
defence  as  follows : — 

“ 7.  The  defendant  further  says  that  some  time  in  August, 
1925,  he  ascertained  for  the  first  time  that  the  plaintiff  company 
was  not  entitled  to  give  him  seven  (7)  fully  paid-up  shares  of 
common  stock  and  that  the  whole  transaction  was  illegal  and  an 
evasion  of  the  requirements  of  the  Companies  Act  and  ultra  vires . 

“ 8-  The  defendant  further  alleges  that,  if  he  accepted  the  said 
shares,  in  view  of  the  facts  disclosed  he  would  be  liable  to  the 
creditors  of  the  company  to  the  full  amount  unpaid  on  the  said 
shares,  namely  $100  per  share. 

“ 9.  The  defendant  says  that  upon  the  discovery  of  the  true 
facts  in  regard  to  those  bonus  shares,  some  time  in  August,  1925, 
the  defendant  immediately  cancelled  his  subscription  and  took 
action  to  rescind  the  same  in  the  Supreme  Court  of  Ontario.” 

To  this  defence  the  plaintiff  company  replied: — 

“ The  common  stock  given  with  the  preference  stock  referred 
to  was  in  the  nature  of  a bonus  to  the  said  defendant  and  was,  and 
is  fully  paid-up.” 

On  this  record  the  parties  went  to  trial,  and  judgment  was 
delivered  at  the  conclusion  of  the  hearing. 

In  beginning  his  judgment  the  learned  Judge  says : — 

“ This  action  was  brought  to  recover  the  price  of  21  shares  of 
the  plaintiff  company’s  stock,  of  the  par  value  of  $100  each,  and 
interest. 

“ Several  defences  were  set  up,  but  during  the  trial  they  were 
practically  reduced  to  and  centred  upon  one  main  one,  viz.,  that 
the  7 shares  of  common  stock  which  were  to  be  transferred  to  the 
defendant  on  his  purchase  of  the  21  shares  were  not  and  are  not 
paid-up  shares,  and  so  the  contract  as  to  them  is  illegal  and  cannot 
be  enforced  as  against  the  defendant. 

“ The  subscription  signed  by  the  defendant  is  for  21  shares 
of  cumulative  preference  stock,  of  the  par  value  of  $100  per 
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share,  making  the  purchase-price  $2,100,  and  the  shares  were  1026. 
allotted.  Auditorium: 

“ The  subscription  form  contains  this  proviso,  * Upon  my 
paying  the  above  in  full  there  shall  be  transferred  to  me  one  fully  Lumsdenv 
paid-up  share  of  common  stock  for  every  three  shares  of  prefer- 
ence stock  held  by  me/  This  would  entitle  the  defendant  to  have 
transferred  to  him  7 fully  paid-up  shares  of  the  common  stock/’ 

The  full  text  of  the  application  signed  by  the  defendant  is  as 
follows : — 

<e  To  the  Directors  of  the  Auditorium  Limited : — 

“ I hereby  apply  for  21  shares  of  the  cumulative  preference 
stock  of  your  company,  having  a total  value  of  $2,100  at  $100 
per  share,  upon  which  I pay  $2,100  in  full  on  the  1st  July,  1924. 

“ I request  and  authorise  you  to  allot  to  me  (in  accordance 
with  the  company’s  prospectus  filed  9th  December,  1922,  receipt 
of  a copy  of  which  I hereby  acknowledge)  the  above  shares,  and 
to  register  me  as  the  holder  thereof. 

“ I agree  to  accept  such  shares  or  such  smaller  number  as  may 
be  allotted  to  me. 

“ Upon  my  paying  the  above  total  in  full  there  shall  be  trans- 
ferred to  me  one  fully  paid-up  share  of  common  stock  for  every 
three  shares  of  preference  stock  held  by  me. 

“ Dated  at  Ottawa  this  8th  day  of  May,  1924.” 

“ All  cheques  must  be  made  payable  to  f The  Auditorium 
Limited/  ” 

The  plaintiff  company  is  incorporated  under  the  Dominion 
Companies  Act  by  charter  bearing  date  the  27th  November,  1922. 

After  certain  preliminary  organisation  proceedings,  a meeting 
of  the  directors  was  held  on  the  8th  December,  1922,  at  which 
resolutions  were  passed  as  follows: — 

“ The  chairman  submitted  and  read  to  the  meeting  the  pro- 
posed by-law  respecting  the  purchase  from  a syndicate  composed 
of  Messrs.  T.  F.  Ahearn,  F.  D.  Burpee,  and  W.  H.  McIntyre,  of 
the  interests  of  the  syndicate  in  certain  agreements  therein  set 
forth  and  respecting  certain  assistance  to  be  rendered  to  the  com- 
pany by  the  syndicate,  the  consideration  for  the  transfer  being  the 
allotment  of  1,750  fully  paid-up  and  non-assessable  shares  of  the 
company’s  common  stock  to  the  syndicate,  which  by-law  is  annexed 
hereto  as  schedule  A,  together  with  a form  of  contract  with  the 
said  syndicate.  It  was  duly  moved,  seconded,  and  declared  by 
the  chairman  to  be  carried  unanimously,  that  the  said  contract  be 


500 


1926. 

Auditorium 

Ltd. 

v. 

Lumsden. 


ONTARIO  LAW  REPORTS.  [yol. 

executed  by  the  proper  officers  of  the  company  in  accordance  with 
the.  company’s  by-laws. 

“ The  chairman  presented  and  read  to  the  meeting  a form  of 
prospectus  for  filing  in  accordance  with  the  statutory  require- 
ments and  annexed  hereto  as  schedule  C,  and  it  was  approved  and 
signed  in  accordance  with  the  statutory  requirements  and  with 
the  by-laws,  and  an  original  duplicate  thereof  was  directed  to  be 
filed  as  of  the  9th  December,  1922.” 

The  by-law  referred  to  in  the  foregoing  minutes  contains  the 
following  recitals  and  provisions  bearing  on  this  appeal: — 

“ Whereas  Fred  D.  Burpee,  as  trustee  for  a syndicate  com- 
posed of  Messrs.  T.  F.  Ahearn,  W.  H.  McIntyre,  and  himself,  has 
acquired  valuable  and  exclusive  options  on  certain  properties  for  the 
purpose  of  erecting  an  auditorium  or  rink  and  has  entered  into  a 
contract  with  the  Ottawa  Hockey  Association  Limited  for  the 
exclusive  playing  of  any  professional  team  which  it  may  operate  in 
the  said  city  of  Ottawa  on  an  artificial  ice-rink  which  the  syndicate 
or  their  assigns  undertake  to  erect  in  such  city;  and 

“ Whereas  the  syndicate  further  undertakes  to  assist  in  the 
flotation  and  promotion  of  the  company’s  project;  and 

“ Whereas  the  syndicate  has  offered  to  transfer  the  said  options 
and  the  said  contract,  and  has  made  the  above  undertaking,  in 
consideration  of  the  issue  and  allotment  to  it  of  1,750  fully  paid 
and  non-assessable  shares  in  the  capital  stock  of  the  company: — 

“ Be  it  therefore  enacted  as  a by-law  of  the  company : — 

“ (1)  That  the  above  mentioned  offer  of  the  syndicate  be  and 
the  same  is  hereby  accepted,  and  that  the  company  do  purchase 
from  the  said  syndicate  all  the  interest  of  the  said  syndicate  in  the 
said  options  and  contract,  free  from  all  encumbrances,  in  con- 
sideration of  the  allotment  and  issue  to  it  of  1,750  shares  of  this 
company,  fully  paid  and  non-assessable.” 

The  by-law  also  sanctioned  the  form  of  contract,  which  was 
thereupon  signed. 

The  contract  so  executed  pursuant  to  this  by-law  is  dated 
the  8th  December,  1922,  and  is  made  between  the  plaintiff  com- 
pany and  T.  F.  Ahearn,  Fred  D.  Burpee,  and  W.  II.  McIntyre,  as 
vendors.  It  contains,  among  other  things,  a recital  that  “ the 
vendors  further  undertake  to  assist  in  the  flotation  and  promotion 
of  the  company’s  project.”  It  then  provides  in  the  operative  part 
as  follows : — 

“ The  company  hereby  agrees,  in  consideration  of  such  sale, 
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and  upon  the  delivery  of  said  contract  and  agreements  to  it,  to 
issue  to  the  vendors  or  their  nominees  as  hereinafter  provided,  and 
to  such  other  nominees  as  the  vendors  shall  in  writing  hereafter 
direct,  at  such  times  and  in  such  amounts  as  they  shall  direct,  cer- 
tificates of  the  common  stock  of  the  company  to  the  aggregate 
amount  of  1,750  shares,  and  the  said  shares  shall  be  assumed  to  be 
and  are  hereby  declared  to  be  fully  paid-up  shares  and  not  liable 
to  any  call  thereon ; the  holders  of  such  stock  shall  not  be  liable  to 
any  further  payment  thereon.” 

The  prospectus  referred  to  in  the  last  paragraph  of  by-law  No. 
2,  quoted  above,  contains  the  following  statements  bearing  upon 
the  question  now  under  consideration : — 

“ For  some  years  Ottawa  has  been  handicapped  because  it  con- 
tains no  building  where  large  audiences  can  be  comfortably  and 
safely  housed.  ...  A syndicate  of  Ottawa  business  men  have 
gone  carefully  into  the  matter  from  every  angle.  . . . The  syn- 

dicate has  obtained  letters  patent  for  the  Auditorium  Limited, 
which  is  being  formed  to  provide  Ottawa  and  the  surrounding  dis- 
trict with  a great  community  building  of  fireproof  construction 
for  concerts,  etc.  . . . 

u The  Auditorium  Limited  holds  a Dominion  charter  with  an 
authorised  capital  of  $500, 000,  divided  into  3,000  shares  of  7 per 
cent,  cumulative  preferred  stock,  and  2,000  shares  of  ordinary 
common  stock,  each  of  a par  value  of  $100. 

“ The  syndicate  will  turn  into  the  Auditorium  Limited  their 
agreement  with  the  Ottawa  Hockey  Association  Limited  and  their 
option  on  the  building  site.  They  will  receive  in  exchange  for 
these  valuable  considerations  1,750  shares  of  common  stock,  out  of 
which  they  will  give  as  a bonus  one  share  of  common  stock  to  each 
purchaser  of  three  shares  of  preferred  stock.  . . . 

“ The  members  of  the  syndicate  will  each  subscribe  for  and 
purchase  preferred  stock  in  the  Auditorium  Limited,  and,  after 
the  bonus  on  the  preferred  stock  has  been  issued,  will  finally 
retain  about  917  shares  of  common  stock  for  the  valuable  asrree- 

O 

rnent  with  the  Ontario  Hockey  Association  Limited,  the  option 
on  the  building  site,  and  their  work  of  organising  the  enter- 
prise. . . . 

“ The  par  value  of  the  total  stock  issued  when  the  company  is 
fully  organised  and  the  Auditorium  built  and  ready  for  business 


should  be  $425,000. 

“ Preferred,  7 per  cent,  cumulative. $250,000 

“ Common,  bonus  to  purchasers  of  preferred ....  83,300 

“ Common,  to  syndicate  for  hockey  agreement,  op- 
tions on  site,  and  organisation  work 91,700.” 
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June  9.  The  appeal  was  heard  by  Middleton,  Masten,  Fer- 
guson, and  Orde,  JJ.A. 

J . Lorn  McDougall,  for  the  appellant  (defendant),  stated  that 
when  his  client  signed  the  subscription  for  shares  it  was  repre- 
sented to  him  that  the  bonus  shares  which  were  to  go  with  the 
preference  shares  were  fully  paid-up  and  non-assessable.  Subse- 
quently learning  that  they  were  not  of  that  character,  he  repudi- 
ated his  subscription,  and  declared  that  he  was  not  bound  to  carry 
it  out.  In  these  circumstances,  the  transaction  was  illegal  and 
void,  was  ultra  vires  of  the  company,  was  tantamount  to  the  com- 
pany endeavouring  to  give  away  its  own  shares,  and  the  appellant 
could  not  be  forced  to  carry  out  the  transaction.  He  referred  to 
Lindsay  v.  Imperial  Steel  and  Wire  Co.  (1910),  21  O.L.R.  375_, 
and  to  Re  Lake  Ontario  Navigation  Co.  (1909),  20  O-L.R.  191. 

Redmond  Quain , for  the  plaintiff,  contended  that  the  judgment 
below  was  right.  The  defence  was  premature.  The  defendant  had 
never  refused  the  thing  which  he  bought,  namely,  7 fully  paid- 
up  shares.  No  tender  of  the  stock  was  necessary,  because  the 
defendant  had  waived  tender  by  refusing  to  pay,  and  in  any  event 
he  was  to  receive  the  stock  only  upon  paying  a specified  sum,  which 
sum  he  had  never  paid,  and  in  fact  had  refused  to  pay.  The 
defendant  could  not  object  to  the  source  of  the  common  stock,  pro- 
vided it  came  to  him  as  fully  paid-up.  There  was  no  evidence  that 
any  common  stock  had  actually  been  issued  by  the  company.  There 
was  no  suggestion  of  any  fraud  on  the  company’s  part.  He  referred 
to  Forget  v.  Cement  Products  Co.  of  Canada  (1916),  28  D.L.R.  717. 

October  12.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A.  (after  stating  the  facts  as  above)  : — The  evidence  discloses  the 
following  facts.  The  appellant  made  application  for  21  preferred 
shares,  to  be  accompanied  as  a bonus  by  7 shares  of  common  stock, 
fully  paid-up.  The  21  preferred  shares  were,  on  the  19th  Febru- 
ary, 1925,  duly  allotted  by  the  directors  to  the  appellant.  After 
that  date  the  appellant  promised  from  time  to  time  to  pay  to  the 
company  the  $2,100  called  for  by  his  subscription,  but  has  never 
paid  the  same,  and  I think  it  must  be  held,  having  regard  to  his 
letters,  that  he  either  received  notice  of  the  allotment  or  waived 
such  notice.  There  is  no  evidence  that  the  7 shares  of  common 
stock  were  ever  issued  or  transferred  to  the  appellant,  nor 
that  he  was  ever  entered  as  a shareholder  in  the  register  or 
stock-ledger  of  the  company,  nor  that  any  certificate  for  any  of  his 
shares,  either  preferred  or  common,  was  ever  issued  by  the  com- 
pany or  tendered  to  him.  There  is  no  evidence  that  the  appellant 
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has  ever  paid  anything  on  account  of  his  shares,  or  that  he  has 
ever  assumed  to  act  as  a shareholder  of  the  company,  and  there  is 
no  evidence  that  the  respondent  company  was  ever  ready  or  willing 
or  able  to  transfer  to  the  appellant  7 shares  of  common  stock  fully 
paid. 

Some  time  in  August,  1925,  the  appellant  was  advised  by  coun- 
sel that  the  7 shares  of  common  stock  which  were  to  be  transferred 
to  him  fully  paid  were  not  in  fact  fully  paid,  and  that  there  was 
a chance  or  probability  that  he  might  afterwards  be  liable  to  pay 
up  the  par  value  of  these  bonus  shares.  Thereupon,  on  the  17th 
August,  he  repudiated  his  subscription  and  now  refuses  to  accept 
or  pay  for  any  of  the  shares. 

On  the  argument  it  was  suggested  by  my  brother  Middleton 
that  this  appeal  might  well  be  disposed  of  on  a consideration  alone 
of  the  terms  of  the  written  subscription,  and  that  the  respondent 
was  on  the  horns  of  a dilemma.  Either  there  is  a contract  or  thertl 
is  not.  If  there  is  no  contract,  the  action  fails.  If  there  is  a con- 
tract, it  is  illegal  and  void,  for  it  is  with  the  company,  and  the 
company  can  neither  issue  without  payment  nor  acquire  fully 
paid-up  common  shares,  so  as  to  transfer  them  to  the  appellant. 
This  is  probably  a sufficient  ground  on  which  to  dispose  of  the 
appeal,  but,  as  we  are  proposing  to  reverse  the  judgment  of  so 
careful  and  experienced  a Judge  as  my  brother  Kelly,  it  has 
seemed  to  me  that  a fuller  discussion  of  reasons  is  desirable. 

The  first  observation  that  occurs  to  me  is  that  by  the  terms  of 
his  subscription  the  appellant  is  to  receive  28  shares  each  of  the 
par  value  of  $100  and  is  to  pay  to  the  company  therefor  $2,100 
only.  . If,  then,  the  company  assumes  to  issue  to  the  appellant  21 
preferred  shares  and  7 common  shares,  both  fully  paid-up,  on 
receipt  of  only  $2,100,  it  is  assuming  to  issue  its  shares  at  a dis- 
count, which  is  ultra  vires.  Neither  can  the  company  save  the 
situation  by  procuring  from  outside  sources  7 fully  paid-up  com- 
mon shares,  in  order  to  transfer  the  same  to  Lumsden,  for  a com- 
pany cannot  buy  or  acquire  its  own  shares.  It  is  a fundamental 
of  company  law  that  an  agreement  ultra  vires  of  the  company,  for 
example,  to  issue  shares  at  a discount,  cannot  be  enforced:  Ex  p. 
Sandys  (1889),  42  Ch.  D.  98;  Arno.fs  Case  (1887),  36  Ch.  D.  702. 

It  is  clear  from  the  extracts  from  the  exhibits  quoted  above  (all 
of  which  exhibits  were  put  in  by  and  on  behalf  of  the  respondent 
company)  that  the  only  fully  paid  common  shares  which  the 
respondent  company  was  supposed  to  have  available  to  satisfy  the 
requirements  of  its  subscription  agreement  were  the  877  shares 
held  in  trust  for  it  by  the  promoting  syndicate,  and  it  was  these 
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shares  which  it  proposed  to  use  as  a bonus  to  subscribers  for  pref- 
erence shares.  It  is  impossible  for  the  company  by  so  transparent 
and  crude  a device  to  issue  its  shares  at  a discount.  See  the  recent 
case  of  Toronto  Finance  Corporation  v.  Banicing  Service  Corpora- 
tion (1926),  59  O.L.R.  278,  and  Lindsay  v.  Imperial  Steel  and 
Wire  Co .,  21  O.L.R,  375. 

If  the  company  were  to  cause  to  be  transferred  to  the  appellant 
7 common  shares  out  of  the  block  of  1,750  shares  referred  to  in  the 
agreement  and  prospectus  above  quoted,  such  shares  would  not 
answer  the  contract  because  not  fully  paid. 

Even  if  the  syndicate  were,  at  the  request  of  the  company,  to 
tender  to  the  appellant  7 shares  out  of  the  917  which  they  were 
to  retain  as  fully  paid,  the  appellant  would  be  under  no  obliga- 
tion to  accept  such  tender.  I am  by  no  means  satisfied  that  under 
the  circumstances  of  this  case  any  portion  of  the  block  of  1,750 
shares  is  fully  paid-up,  and  I desire  to  reserve  the  right  to  consider, 
when  the  question  arises,  the  validity  of  such  an  issue  notwith- 
standing what  was  said  in  the  Lindsay  case  (supra).  It  suffices, 
however,  in  the  present  case,  to  point  out  that  in  the  case  of  com- 
panies incorporated  under  the  Dominion  Act  there  is  no  specific 
identification  by  numbers  or  otherwise  of  particular  shares,  and 
that  if,  out  of  the  1,750  shares  allotted  to  the  syndicate  as  fully 
paid,  the  syndicate  were  to  transfer  to  the  appellant  7 shares,  it 
would  be  impossible  to  say  whether  those  7 shares  were  part  of  the 
917  or  were  part  of  the  833. 

Again,  I think  that  the  contract  in  question  is  an  integral 
contract  wherein  the  several  provisions  are  mutually  dependent. 
The  obligation  of  the  respondent  to  issue  or  transfer  to  the  appel- 
lant 21  preference  and  7 common  shares  fully  paid-up  is  coinci- 
dent with  the  payment  by  the  appellant  to  the  respondent  of  $2,100. 

This  is  not  an  action  for  damages  for  breach  of  contract,  nor 
for  specific  performance,  but  is  a common  law  action  begun  by  a 
specially  endorsed  writ,  claiming  judgment  for  $2,100  in  pur- 
suance of  a contract.  It  is  analogous  in  principle  to  an  action  for 
goods  sold  and  delivered,  as  distinguished  from  an  action  for  dam- 
ages for  refusal  to  accept  goods  bargained  and  sold.  In  such  an 
action  as  this  the  plaintiff  company  can  succeed  only  by  establishing 
at  the  trial  that  it  was  ready,  willing,  and  able  to  transfer  all  the 
shares,  both  preferred  and  common,  pursuant  to  the  contract- 

Now,  without  determining  whether  or  not  there  has  been  an 
adequate  issue  and  delivery  of  the  21  preferred  shares,  it  is  certain 
that  there  has  been  no  delivery  shewn  of  the  7 common  shares 
which  formed  an  integral  part  of  the  contract;  not  only  so,  but  it 
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is  plain  as  a matter  of  law  that  the  respondent  company  cannot 
transfer  to  the  appellant  these  common  shares  frilly  paid.  The 
appellant  is  not  bound  to  accept  the  21  preference  shares  without 
the  7 common  shares,  and  so  on  this  further  ground  the  present 
action  for  the  price  of  28  shares  sold  and  delivered  cannot  succeed. 

It  only  remains  to  consider  one  further  point,  which  I take  to 
be  the  point  upon  which  the  learned  Judge  below  proceeded, 
namely,  that  upon  the  true  construction  of  the  subscription  agree- 
ment the  appellant  was  bound  to  accept  fully  paid  shares  which 
the  company  might  procure  to  be  tendered  to  him  from  any  source, 
in  fulfilment  of  this  contract.  In  other  words,  that  if  the  pro- 
moting syndicate  should  voluntarily  pay  up  in  full  7 shares  of 
common  stock  and  should  then  tender  to  the  appellant  by  way  of 
voluntary  assistance  to  the  company  such  shares  so  fully  paid  as 
a fulfilment  of  the  subscription  agreement,  the  appellant  would 
be  bound  to  accept  such  shares  as  if  received  from  the  company 
and  to  pay  up  the  $2,100  called  for  by  the  subscription  agreement. 
But  the  appellant’s  contract  is  with  the  respondent  company  and 
with  no  other,  and  the  7 common  shares  for  which  he  contracted 
were  to  be  received  by  him  from  the  respondent  company  and  from 
no  other  person.  This  is  in  substance  though  not  in  form  an 
action  for  specific  performance  of  an  executory  agreement,  to  com- 
pel the  appellant  to  take  the  shares  and  pay.  $2,100  for  them,  but 
it  is  necessary  in  order  that  specific  performance  of  an  agreement 
to  take  shares  in  a company  may  be  decreed  that  the  agreement 
should  not  involve  the  performance  by  either  party  of  obligations 
which  the  Court  cannot  practically  enforce:  Flanagan  v.  Great 
Western  Railway  Co.  (1868),  L.R.  7 Eq.  116 1 Stocker  v.  Wedder- 
burn  (1857),  3 K.  & J.  393;  and  here  the  Court -could  not  compel 
the  transfer  to  the  appellant  from  any  outside  source  of  7 fully 
paid  common  shares.  But  in  a common  law  action  such  as  this 
the  principle  is  that  the  respondent  must  shew  itself  ready,  willing, 
and  able  to  perform  its  part  of  the  contract,  and  this  it  has  failed 
to  do. 

For  these  reasons,  I would  allow  the  appeal  and  dismiss  the 
action,  both  with  costs. 


App.  Piv\ 


1926. 

Auditorium 

Ltd. 

v. 

Lumsden. 
Hasten,  .T.A. 


Appeal  allowed. 


506 


ONTARIO  LAW  REPORTS. 


[VOL. 


1926. 

October  18. 


[GRANT,  J.] 

Rutherford  y.  Rispin. 

Club — Voluntary  Unincorporated  Association — Land  Owned  by  Mem- 
bers as  Tenants  in  Common — Rules  and  Regulations — Effect  of — 
Restraint  on  Alienation — Rule  against  Perpetuities— Termination 
of  Tenancy  in  Common — Conveyance  of  all  Interests  to  one  Tenant 
— Seveu'alty. 

The  rules  and  regulations  of  a fishing  and  shooting  club,  which  was 
unincorporated  and  a mere  voluntary  association  of  persons  each  of 
whom  was  entitled  to  an  undivided  share  of  the  club’s  property,  in 
so  far  as  those  rules  and  regulations  assumed  to  restrict  alienation 
by  an  owner  of  an  undivided  share,  were  held  to  be  invalid  as  an 
unlawful  restraint  upon  alienation,  and  also  as  offending  the  rule  of 
law  against  perpetuities. 

Blackburn  v.  McCallum  (1903),  33  Can.  S.C.R.  65,  followed  on  the  first 
point,  and  United  Fuel  Supply  Co.  v.  Volcanic  Oil  and  Gas  Co.  (1911), 
3 O.W.N.  93,  20  O.W.R.  78,  85,  applied  and  followed  on  the  second. 
Valid  rules  and  regulations  or  restrictions  are  not  deprived  of  their 
binding  effect  by  the  failure  of  the  parties  affected  by  them  to 
observe  and  obey  them. 

Estates  in  common  may  be  dissolved  by  uniting  all  the  titles  or  inter- 
ests in  one  tenant,  by  purchase  or  otherwise,  the  effect  of  which  is 
to  bring  the  whole  to  one  severalty;  and  that  was  accomplished  in 
this  case. 

Action  for  an  injunction  restraining  two  of  the  defendants  from 
transferring  their  undivided  shares  or  interests  in  certain  property 
to  the  other  two  defendants,  and  for  damages. 

September  22.  The  action  was  tried  by  Grant,  J.,  without 
a jury,  at  Chatham. 

J.  M.  Pike , K.C.,  for  the  plaintiffs. 

J.  G.  Kerr , K.C.,  for  the  defendants  (with  him  W.  C.  La  Marsh , 
for  the  defendant  Taylor,  and  Bruce  Williams , for  the  defendants- 
Dalby  and  Stewart). 

October  18.  Grant,  J. : — This  is  an  action  brought  by  the 
plaintiffs  seeking  an  injunction  to  restrain  the  defendants  Rispin 
and  Taylor  from  disposing  of  their  undivided  shares  or  interests, 
in  certain  lands  and  premises  consisting  of  lots  1,  2,  3,  and  4 in 
the  5th  concession  of  the  township  of  Dover  West,  in  the  county  of 
Kent,  and  in  certain  personal  property  (all  of  which  were  enjoyed 
by  the  members  of  what  is  known  as  St.  Luke’s  Club,  formed  for 
the  purposes  of  shooting  and  fishing)  to  the  other  defendants- 
Dalby  and  Stewart.  The  plaintiffs  also  claim  damages. 

St.  Luke’s  Club  is  not  incorporated,  and  apparently  is  merely 
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a voluntary  association  of  its  jnembers,  who  are  the  owners  in  Grant,  J. 
common  of  the  property  above  mentioned.  1<\2(L 

The  plaintiffs  allege  that  the  members  of  this  club,  either  as  Rutherford 
parties  to  the  original  deed  poll  by  which  the  rules  and  regula-  v. 
tions  were  enacted  and  agreed  upon,  or  by  reason  of  their  having  Rispin- 

derived  their  shares  in  the  property  through  or  from  some  of  the 
original  subscribers  to  such  deed  poll,  are  bound  in  law  by  such 
rules  and  regulations,  and  are  thereby  prohibited  from  effecting 
any  sale  or  transfer  of  their  respective  undivided  shares  or  interests, 
except  as  may  be  permitted  by,  subject  to,  and  in  accordance  with 
the  requirements  of  the  rules  and  regulations. 

The  defendants  Rispin  and  Taylor  entered  into  informal  agree- 
ments for  the  sale  and  transfer  of  their  undivided  shares  to  their 
co-defendants  Dalby  and  Stewart,  and  the  plaintiffs  by  this  action 
seek  to  prevent  the  consummation  of  such  sales. 

Under  date  of  the  3rd  May,  1904,  a deed  poll  (registered  on  the 
25th  February,  1905,  as  No.  744,  and  a copy  of  which  will  be  found 
embodied  in  para.  4 of  the  plaintiffs’  statement  of  claim)  was  exe- 
cuted by  eleven  persons,  reciting  that  they  constituted  at  that  time 
the  total  membership  of  the  shooting  and  fishing  club  known  as 
St.  Luke’s  Club,  each  being  entitled  to  a one-eleventh  undivided 
part  or  share  in  the  club  grounds  therein  described;  and  further 
that  the  club  had  recently  adopted  the  rules  and  regulations  which 
are  attached  to  the  deed  polil,  and  the  desire  of  the  members  to 
make  the  rules  and  regulations  binding  upon  their  respective 
shares  in  the  club  premises  and  to  have  the  same  registered  against 
the  lands  and  their  respective  shares  therein  “ so  that  the  said 
shares  may  be  bound  and  controlled  by  and  at  all  times  subject  to 
the  said  rules  and  regulations  so  long  as  the  said  club  shall  con- 
tinue to  exist.” 

The  document  then  proceeds  with  the  operative  clause,  the 
parties  agreeing  each  with  the  other  of  them  that  their  respective 
undivided  shares,  etc.,  “ shall  be  bound  and  controlled  by  the  rules 
and  regulations  of  the  said  club  which  are  hereto  annexed  and 
marked  A,  and  being  the  rules  and  regulations  so  adopted  by  the 
said  club  to  the  end  and  intent  that  the  said  rules  and  regulations 
and  any  amendments  which  may  be  hereafter  properly  made 
therein  and  thereto  shall  run  with  our  respective  shares  in  said 
lands  and  premises  in  the  same  manner  that  covenants  running 
with  the  land  would  have  effect  and  apply  thereto.” 

The  rules  and  regulations  are  attached  to  the  deed  poll  and 
marked  exhibit  A thereto.  The  following  are  pertinent  to  the 
present  inquiry : — 
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“ 3.  The  majority  of  votes  cast  by  members  present  at  any 
meeting  of  which  three  days’  notice  has  been  given  to  members 
shall  be  binding  upon  all  members  of  the  club,  and  such  notice 
may  be  given  in  regular  course  of  mail.  Each  member  shall  have 
one  vote.  A quorum  shall  consist  of  at  least  six  members  at  a 
meeting.” 

“ 12.  No  member  shall  be  allowed  to  dispose  of  his  share  with- 
out the  consent  of  the  club  to  be  first  had  and  obtained  at  a meet- 
ing thereof  by  resolution  in  that  behalf. 

“ 13.  Should  any  member  desire  to  dispose  of  his  share,  the 
remaining  members  of  the  club  may,  by  resolution  to  be  passed 
at  a meeting,  elect  to  purchase  the  same  at  the  price  of  $400,  and 
should  the  remaining  members  not  so  elect  to  purchase  the  same 
the  member  so  desiring  to  dispose  thereof  shall  then  be  allowed 
to  sell  his  share  to  any  person  approved  of  in  the  manner  herein- 
before provided. 

u In  the  event  of  election  to  purchase  as  aforesaid  there  shall 
be  paid  out  of  the  purchase-money  all  calls,  charges  and  encum- 
brances then  affecting  the  share  so  purchased.” 

Unless  the  reference  in  rule  13,  “ any  person  approved  of  in 
the  manner  hereinbefore  provided,”  is  to  some  part  of  the  contents 
of  rule  12  or  rule  13  itself,  it  apparently  must  be  a reference  to 
rule  11  a copy  of  which  follows: — 

<<r  11.  Should  any  member  be  in  arrears  on  any  call  for  more 
than  one  year,  the  club,  after  one  calendar  month’s  notice  asking 
payment  of  such  call  by  the  secretary  to  the  member  in  arrears, 
to  be  given  to  him  by  registered  letter,  postage  prepaid,  may  by 
resolution  passed  at  any  meeting  require  him  to  sell  and  convey 
his  share  to  the  remaining  members  or  any  member  designated  in 
such  resolution  at  and  for  the  price  hereinafter  fixed  as  the  club 
purchase-price  of  a share  therein,  and  in  such  case  there  shall  be 
paid  out  of  the  purchase-money  the  call  or  calls  then  in  arrears 
by  the  defaulting  member  and  any  other  charge  or  encumbrance 
upon  said  share.” 

Subsequently  the  price  referred  to  as  “ the  dub  purchase-price 
of  a share  ” was  increased  from  $400  to  $1,200. 

It  is  not  suggested  by  the  defendants  that  Messrs.  Rispin  and 
George  G.  Taylor  made  any  attempt  or  effort  to  comply  with  these 
rules  and  regulations.  On  the  contrary,  the  position  taken  by  the 
defendants  is,  that  the  rules  and  regulations,  even  if  still  in  exist- 
ence, are  illegal  and  invalid;  and  the  defendants  further  take  the 
position  that,  as  a result  of  what  was  done  by  the  members  of  the 


club  (to  which  reference  is  hereafter  made),  the  effect  of  the  deed 
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poll,  and  the  rales  and  regulations  attached  thereto,  if  they  had 
any  legal  and  binding  effect,  has  been  completely  wiped  out  and 
destroyed. 

The  defendants  Rispin  and  George  G.  Taylor  were  subscribing 
parties  to  the  deed  poll;  none  of  the  plaintiffs  was  a party  to  that 
document. 

The  defendants  allege  that  the  rules  and  regulations  of  the 
club  not  only  have  not  been  observed  or  obeyed  in  the  putting 
through  of  sales  and  transfers  of  undivided  shares  or  interests  from 
time  to  time  for  the  years  which  have  elapsed,  but  that,  on  the 
contrary,  they  have  been  almost  without  exception  ignored.  I 
think  the  evidence  in  large  measure  supports  that  contention. 

In  the  view  which  I entertain  of  the  legal  effect  of  valid  limita- 
tions upon  the  use  or  disposal  of  property,  I am  not  prepared  to 
hold  that  valid  and  binding  rules  and  regulations  or  restrictions 
are  deprived  of  any  binding  effect  by  the  failure  of  the  parties  to 
observe  and  obey  them.  Other  facts  connected  with  this  matter 
render  it  unnecessary  for  me  to  go  more  fully,  into  this  aspect  of 
the  case. 

In  this  connection,  however,  it  is  of  interest  to  note  that  the 
deed  to  the  plaintiff  Rutherford,  dated  the  1st  October,  1907, 
registered  as  No.  778,  is  not  expressed  to  be  subject  to  the  rules 
and  regulations  above  mentioned,  nor  in  any  way  subject  to  any 
restrictions  or  limitations,  nor  does  it  contain  any  reference  thereto. 
It  is  in  the  usual  statutory  short  form,  conveying  to  the  plaintiff 
Rutherford  in  fee  simple  an  undivided  one-eleventh  share  or 
interest,  etc. 

By  an  indenture  bearing  date  the  21st  January,  1910,  registered 
on  the  27th  January,  1911,  as  No-  813,  the  late  0.  L.  Lewis, 
the  plaintiff  Rutherford,  the  defendants  Rispin  and  Taylor,  and 
certain  other  members  of  the  club,  each  being  an  owner  or  tenant 
in  common  of  an  undivided  one-eleyenth  share  or  interest  in  the 
lands  and  premises  mentioned,  and  also  in  the  chattel  property  of 
what  was  known  as  St.  Luke’s  Club  (together  with  their  respective 
wives  to  bar  their  dower),  granted,  released,  and  quitted  claim 
unto  one  Gordon,  "his  heirs  and  assigns  forever,  all  the  estate, 
right,  title,  interest,  claim,  and  demand  whatsoever,  both  at  law 
and  in  equity  or  otherwise  howsoever  and  whether  in  possession  or 
expectancy,  of  them  the  said  parties  of  the  first  part,  of,  in,  to,  or 
out  of  all  and  singular  those  certain  parcels,”  etc.,  etc.  (describing 
the  lands),  " and  also  in  all  the  club  property  whatsoever  of  the 
club  known  as  St.  Luke’s  Club,  together  with  the  appurtenances 
thereto  belonging  or  appertaining:  to  have  and  to  hold  the  afore- 
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said  lands  and  premises,  with  all  and  singular  the  appurtenances 
thereto  belonging  and  appertaining,  unto  and  to  the  use  of  the 
said  party  of  the  third  part,  his  heirs  and  assigns  foreYer,  subject 
nevertheless  to  the  reservations,  limitations,  provisoes,  and  condi- 
tions expressed  in  the  original  grant  thereof  from  the  Crown.” 

In  this  conveyance  there  is  no  reference  of  any  kind  to  any 
rules  or  regulations  or  restrictions,  and  the  document  was  stated 
by  counsel  to  be  a sample  of  the  conveyances  which  were,  at  or 
about  the  same  time,  made  by  all  the  co-owners  of  undivided  shares 
in  the  property,  to  the  same  William  Gordon. 

By  these  conveyances  the  whole  property  and  all  the  shares 
therein  became  vested  in  William  Gordon  in  one  severalty.  That 
this  view  of  its  effect  was  entertained  by  the  parties,  including  the 
plaintiff  Rutherford,  is  apparent  from  the  fact  that  on  the  1st 
May,  1911,  a mortgage  was  executed  by  Gordon  to  the  said 
Rutherford  for  the  sum  of  $600,  covering  the  lands  in  question. 
The  mortgage  is  in  the  usual  statutory  short  form  and  contains  no 
mention  of  any  trust,  nor  any  reference  to  any  restrictions  or 
limitations,  nor  does  it  in  any  respect  differ  from  the  usual  statu- 
tory form  of  mortgage.  This  mortgage  was  registered  on  the  4th 
May,  1911,  as  No.  817.  A discharge  of  this  mortgage  in  the  statu- 
tory form,  dated  the  2nd  May,  1912,  was  registered  on  the  4th 
May,  1912,  as  No.  828. 

On  the  2nd  May^  1911,  the  said  William  Gordon  executed  a 
declaration  of  trust,  which  was  registered  on  the  4th  May,  1911, 
as  No.  824,  in  which  he  declared  that  he  held  the  property  as  trus- 
tee for  the  seven  members  of  St.  Luke’s  Club  who  were  entitled 
each  to  an  undivided  one-eighth  share  or  interest  in  the  lands  and 
premises  referred  to,  instead  of  an  undivided  one-eleventh  share  or 
interest  as  had  previously  been  the  case.  The  declaration  of  trust 
recites,  inter  alia,  that  “ by  agreement  of  all  parties  interested  in 
the  club  property  the  undivided  shares  in  said  lands  and  premises 
and  club  property  have  been  placed  at  one-eighth  each  for  the  pur- 
poses of  a new  distribution,  the  membership  of  the  club  being  here- 
after to  be  confined  to  eight  persons,  each  having  an  undivided  one- 
eighth  interest,  part  and  share  of  and  in  the  club  property,  com- 
prising the  lands  and  premises  aforesaid.”  This  declaration  of 
trust  refers  also  to  a one-eighth  share  which,  as  there  were  but 
seven  members  in  the  dub,  the  declarant  states  he  is  holding  as 
trustee  for  all  the  members. 

By  indenture  dated  the  2nd  May,  1911,  registered  on  the  4th 
May,  1911,  the  said  William  Gordon,  his  wife  barring  dower, 
granted,  released,  and  quitted  claim  to  the  defendant.  George  G. 
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Taylor  all  the  grantor’s  estate,  title,  interest,  etc.,  etc.,  of,  in,  to, 
or  out  of  an  undivided  one-eighth  interest,  part,  and  share  of  and 
in  the  lands  in  question  and  also  in  all  the  club  property  whatso- 
ever of  the  club  known  as  -St.  Luke’s  Club.  The  conveyance  con- 
tains the  usual  habendum  clause,  with  a release  of  all  claims  of  the 
grantor  and  bar  of  dower  by  his  wife.  This  document  is  exhibit 
10 A,  and  a conveyance,  similar  in  form,  to  the  defendant  Rispin  is 
filed  as  exhibit  10B.  Similar  conveyances  were  made  to  the  other 
individuals,  including  the  plaintiff  Rutherford,  and  in  each  case 
covering  an  undivided  one-eighth  share  or  interest. 

• These  conveyances  made  by  Gordon  contain  no  reference  what- 
soever to  the  rules  and  regulations  set  out  in  the  deed  poll,  nor 
indeed  are  they  made  subject  to  any  limitations  or  restrictions  of 
any  nature  or  kind  whatsoever.  They  are  simply  in  the  usual  form 
of  quit  claim  deeds. 

Various  transfers  were  made  from  time  to  time  of  undivided 
shares  or  interests  in  the  property  in  question,  and  the  two  plain- 
tiffs W.  J.  Taylor  and  W.  H.  Taylor  became  owners  of  undivided 
shares.  I notice  on  perusal  of  some  of  the  documents  (for  example, 
the  deed  to  the  plaintiff  W.  J.  Taylor)  that  the  conveyance  is 
expressed  to  be  of  an  undivided  “ one-seventh  ” interest.  This  also 
apparently  is  true  of  the  deed  to  the  plaintiff  W.  LI.  Taylor. 

The  question  being  raised  in  the  course  of  the  trial  whether  or 
not  the  plaintiffs  would  have  a status  in  law  to  bring  this  action, 
Mr.  Pike  stated  that  he  was  authorised  on  behalf  of  the  represen- 
tatives of  the  N.  H.  Stephens  estate  to  have  them  added  as  parties 
plaintiff,  if  it  were  found  to  be  necessary  so  to  do  in  order  properly 
to  constitute  the  action.  If,  in  an  appellate  court,  this  question 
should  be  found  to  raise  any  serious  difficulty,  it  may  be  assumed 
that  the  representatives  of  the  Stephens  estate  are  being  added  by 
me  as  parties  plaintiffs. 

An  interlocutory  injunction  was  granted  by  the  local  Judge  of 
the  Supreme  Court  on  the  18th  November,  1925.  This  injunction 
was,  on  the  21st  December,  1925,  continued  until  the  trial  by 
Logie,  J. 

'Counsel  before  me  agreed  that  all  shares  had  originally  been 
secured  through  or  under  those  who  had  been  parties  to  the  deed 
poll,  and  that' all  shares  held  prior  thereto  were  conveyed  to  Gordon 
by  the  conveyances  of  which  exhibit  6 was  filed  as  a sample. 

In  my  opinion,  the  plaintiffs’  action  must  fail  upon  several 
grounds. 

In  the  first  place,  those  who  were  parties  to  the  deed  poll  and 
their  successors  in  ownership,  were  tenanfs  in  common,  each  of 
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them  holding  an  undivided  one-eleventh  share  or  interest  in  the 
lands  and  premises  therein  described.  Whether  or  not  the  rules 
and  regulations  of  the  club  were  valid  and  binding  in  law  (with 
which  question  I deal  later),  the  respective  estates  in  common 
were  dissolved  and  the  restrictions  and  limitations  thereon  came 
to  an  end,  when  the  title  to  the  property  was,  by  conveyance,  vested 
in  one  person,  viz.,  William  Gordon. 


It  is  clear  law  that  estates  in  common  are  dissolved  in  two 
ways:  the  first  being  by  uniting  all  the  titles  or  interests  in  one 
tenant,  by  purchase  or  otherwise,  which  brings  the  whole  to  one 
severalty;  and  the  other  being  by  partition:  Halsbury’s  Laws  of> 
England,  vol.  24,  p.  209,  para.  397;  Armour  on  Real  Property,  2nd 
ed.  (1916),  p.  284. 

It  seems  to  me  manifest  upon  a perusal  of  the  rules  and  regula- 
tions that  they  are  utterly  inapplicable  when  once  the  property 
and  title  thereto  became  vested  in  one  person  alone.  It  seems  to 
me  manifest  also  that  the  covenants  for  the  observance  of  such 
rules  ceased  to  exist. 


Even  if  previously  valid,  the  parties  interested  (some  of  whom 
were  solicitors),  after  the  conveyances  to  Gordon,  appear  to  have 
considered  that  the  deed  poll  and  its  contents  no  longer  had  any 
effect,  as  in  the  various  transfers  of  undivided  shares  no  attempt 
appears  to  have  been  made  to  comply  therewith.  Indeed  it  appears 
in  evidence  that  the  late  Mr.  Lewis,  a well  known  member  of  the 
legal  profession  in  Chatham,  when  this  question  was  mentioned, 
quite  openly  and  definitely  expressed  the  opinion  that  he  had  a 
right  to  dispose  of  his  share  or  interest  in  the  property  in  any  way 
that  he  saw  fit.  My  decision  upon  the  point,  however,  is  not  based 
upon  the  course  of  conduct  of  the  parties,  but  upon  what  I take 
to  be  the  legal  effect  of  what  was  done. 

Even  though  the  effect  of  the  conveyances  to  Gordon  and  the 
new  distribution  made  by  him,  were  not  as  I have  stated,  I am  of 
opinion  that  the  rules  and  regulations,  in  so  far  as  they  seek  to 
restrict  alienation  by  the  co-owners  of  their  respective  undivided 
shares  or  interests  in  the  property,  are  invalid  as  being  an  unlaw- 
ful restraint  upon  alienation. 

It  will  be  noted  upon  perusal  of  the  rules  bearing  upon  the 
point,  that  there  is  no  obligation  thereby  imposed  upon  the  club, 
nor  upon  any  member  or  members  of  the  club,  to  purchase  the 
share  of  any  member  desiring  to  sell.  By  rule  12  he  is  not  allowed 
to  dispose  of  his  share  without  the  consent  of  the  club  “ to  be  first 
had  and  obtained  at  a meeting  thereof  by  resolution  in  that  behalf.” 
Then  by  rule  13  it  is  provided  that  if  any  member  desire  to  dis- 
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pose  of  his  share  “ the  remaining  members  ...  . may,  by  reso-  Grant,  J. 
lntion  . . . elect  to  purchase  the  same  . . . and  should  the  1926. 
remaining*  members  not  so  elect  to  purchase  the  same  the  member  ^ 
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so  desiring  to  dispose  thereof  shall  then  be  allowed  to  sell  his  share  v . 
to  any  person  approved  of  in  the  manner  hereinbefore  provided.”  Rispin. 

It  is  not  clear  what  this  reference  is  to;  it  may  mean  what  is  men- 
tioned in  rule  11,  according  to  which,  by  resolution,  they  may 
“ require  him  to  sell  and  convey  his  share  to  the  remaining  mem- 
bers or  any  member  designated  in  such  resolution/’  but  neither  the 
remaining  members,  nor  any  one  or  more  of  them,  is  or  are  bound 
to  buy  from  him?  and  yet  he  is  forbidden  to  sell.  By  refusing  to 
give  consent  under  rule  12,  and  by  declining  to  buy  under  rule  13, 
the  remaining  members  of  the  club  could  quite  effectually  prevent 
any  member  from  disposing  of  his  undivided  share  or  interest  in 
the  property.  Such  a restraint  upon  alienation  is,  in  my  judgment, 
dearly  unlawful  and  invalid.  It  was  at  one  time  considered  that 
a restriction  on  alienation  if  limited  to  the  life  of  a third  person 
was  lawful  (see  Earls  v.  McAlpine  (1881),  6 A.R.  145),  but  this 
decision  has  been  overruled,  or  at  least  dissented  from,  in  Iiutt  V; 

Hutt  (1911),  24  O.LR.  574. 

The  question  has  further  been  determined  by  the  Supreme 
Court  of  Canada  in  Blackburn  v.  McCollum  (1903),  33  Can.  S.C. 

R.  65,  which  also  has  been  followed  in  Paul  v.  Paul  (1921),  50 
O.L.R.  211,  at  p.  215. 

The  earlier  cases  bearing  upon  this  question  are  referred  to  in 
the  decision  cited. 

If  further  objection  were  needed  to  the  application  of  these 
rules  and  regulations  as  restricting  or  preventing  alienation  by  the 
owner  of  an  undivided  share  in  the  property,  I am  of  opinion  that 
the  rules  are  also  invalid  in  that,  in  their  effect,  they  offend  against 
the  rule  of  law  against  perpetuities.  By  the  operation  of  these 
rules  the  retention  of  the  lands,  or  the  undivided  interest  therein, 
might  be  compelled  for  a period  of  time  much  longer  than  that 
limited  by  law.  The  late  Mr.  Justice  Sutherland  in  the  case  of 
United  Fuel  Supply  Co.  v. Volcanic  Oil  and  Gas.  Co.  (1911),  3 
O.W.N.  93,  20  O.W.R-  78  (at  p.  85)  held  that  an  option  under  seal, 
unlimited  as  to  time,  infringed  upon  this  rule  and  could  not  be 
enforced. 

In  my  judgment,  therefore,  the  plaintiffs’  action  fails  and  must 
be  dismissed,  and  the  injunction  dissolved.  The  defendants  are 
entitled  to  costs  of  the  action. 


34—50  o.l.k. 
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[APPELLATE  DIVISION.] 

Engel  y.  Toronto  Transportation  Commission. 

'Negligence — Motor  Vehicle  on  Highway — Collision  with  Street  Car — 
Contributory  Negligence — Ultimate  Negligence — Finding  of  Trial 
Judge — Reversal  on  Appeal — Position  of  Owner  of  Motor  Vehicle 
Suing  for  Damages  for  Injury  to  Vehicle — Responsibility  for  Mis- 
conduct of  Driver  Entrusted  with  Vehicle — Effect  of  Highway 
Traffic  Act,  sec.  Jf2 — Misconduct  of  Driver  Relied  on  as  Defence  to 
Action  by  Owner  for  Injury  to  Vehicle — Cause  of  Action  Ansing 
before  Coming  into  Force  of  Contributory  Negligence  Act,  1924- 

A motor  vehicle  owned  by  J.  and  driven  (with  J.’s  permission)  by  D. 
was  struck  by  a street  car  of  the  defendants  at  a street  intersection; 
D.  was  injured  and  the  motor  vehicle  was  smashed.  In  an  action 
brought  by  J.  and  D,  to  recover  damages  for  their  loss  and  injury, 
tried  by  a Judge  without  a jury,  the  Judge  found  that  D.  was  guilty 
of  gross  negligence  which  was  an  essential  factor  in  bringing  about 
the  accident;  but  that,  after  the  defendants’  motorman  knew  or 
ought  to  have  known  of  the  danger  to  the  motor  vehicle  and  its 
occupants,  he  could,  by  the  exercise  of  reasonable  care,  have  avoided 
the  collision:  — 

Held,  on  appeal,  that  the  negligence  of  D.  in  attempting  to  cross  in 
front  of  the  rapidly  moving  street  car  was  the  sole  cause  of  the 
collision — the  street  car  had  the  right  of  way,  and  the  finding  of 
ultimate  negligence  on  the  part  of  the  motorman  was  not  supported 
by  the  evidence. 

Per  Middleton,  J.A.: — When  an  emergency  arises  by  reason  of  the 
negligence  of  one  party,  a new  duty  is  cast  upon  the  other  to  do  his 
best  to  avoid  the  consequences  of  the  initial  negligence.  If  there  is 
a breach  of  that  duty  and  disaster  results,  it  is  to  be  attributed  solely 
to  his  failure  and  he  alone  is  responsible;  but  this  doctrine  must 
not  be  pushed  so  far  as  to  go  beyond  all  reason  and  common  sense, 
and  where  a clear  line  can  be  drawn  the  subsequent  negligence  is 
the  only  one  to  look  at. 

Admiralty  Commissioners  v.  S.  S.  Volute,  [1922]  1 A.C.  129,  referred  to. 

If  the  true  view  of  the  case  was  that  the  accident  happened  by  reason 
of  the  negligence  of  both  the  motorman  and  D.,  that  would  end  D.’s 
case,  the  Contributory  Negligence  Act,  1924,  not  being  in  force  at  the 
time  of  the  accident;  but  the  position  of  J.,  the  owner  of  the  motor 
vehicle,  would  be  left  open  for  consideration.  If  he  was  to  be  re- 
garded as  a stranger  whose  property  had  been  destroyed  by  the 
wrongful  acts  of  two  others,  he  might  recover  against  either  or 
both  at  his  option;  but,  by  sec.  42  of  the  Highway  Traffic  Act,  he  is 
made  responsible  for  the  misconduct  of  D.,  to  whom  he  entrusted  his 
motor  vehicle;  and  he  is  responsible  for  that  misconduct  not  only 
when  the  action  is  against  himself,  but  also  when  the  misconduct  is 
relied  upon  as  a defence  to  an  action  brought  by  himself. 

Action  by  J.  C.  Engel  and  Duncan  Engel  for  damages  sus- 
tained in  a collision  between  a motor  vehicle  and  a street  railway 
car. 


The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  a 
Toronto  sittings. 

Wctldon  Lawr,  for  the  plaintiffs. 

T.  Herbert  Lennox,  K.C.,  for  the  defendants. 
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May  1.  Lennox,  J. : — The  action  arises  out  of  the  collision 
of  one  of  the  defendants’  cars  with  a motor  car  the  property  of  the 
plaintiff  J.  C.  Engel,  driven  by  his  co-plaintiff  Duncan  Engel. 

As  to  the  right  of  recovery  the  plaintiffs  are  in  the  same  posi- 
tion : if  Duncan  Engel  cannot  recover  for  personal  injuries,  J.  C. 
Engel  cannot  recover  for  the  loss  of  his  motor  car. 

It  is  not  an  action  that  comes  within  the  Contributory  Negli- 
gence Act,  1924,  14  Geo.  Y.  ch.  32 ; if  there  was  negligence  on  both 
sides — and  I think  there  was — the  ultimate  question  is : whose 
negligence  was  in  the  end  the  cause  of  the  accident  ? I viewed  the 
locality,  but  this  merely  enables  me  better  to  understand  the  evid- 
ence given  in  court. 

Of  the  negligence  of  Duncan  Engel — the  gross  negligence  of 
this  man — and  that  it  was  an  essential  factor  in  bringing  about 
the  accident  I am  most  thoroughly  convinced. 

The  negligence  of  the  motorman  on  the  defendants’  car  is  not 
so  outstanding.  The  car  was  being  driven  at  a pretty  rapid  rate, 
but  this  alone  was  not  necessarily  the  cause,  or  ultimate  cause,  of 
the  accident;  and  it  was  not  necessarily  negligent  to  drive  at  a 
pretty  rapid  rate  at  about  two  o’clock  in  the  morning,  provided  a 
proper  lookout  was  constantly  maintained,  and  the  driver  was  in 
a position  to  bring  his  car  under  control  if  need  therefor,  at  the 
crossing,  should  danger  unexpectedly  and  suddenly  arise.  I can- 
not ignore  the  evidence  of  several  witnesses  that  when  the  car  was 
stopped  the  front  of  it  was  in  the  neighbourhood  of  McLean  avenue. 
This  does  not  prove  that  it  was  running  30  miles  an  hour  or  any- 
thing like  it,  nor  does  Clarence  Hastings’  theoretical  deduction, 
to  my  mind,  establish  it  either. 

After  a good  deal  of  thinking,  I have  come  to  the  conclusion 
that,  at  whatever  speed  he  was  running,  the  motorman,  if  keeping 
a lookout,  and  exercising  the  care  he  was  bound  to  exercise,  would 
at  least  have  seen  the  front  of  the  motor  car,  approaching  the 
northern  track,  when  it  reached  the  southern  side  of  the  sidewalk, 
and  thereafter  until  it  entered  upon  the  railway  track  referred  to, 
and  by  reason  of  this  could  have  stopped  his  car  or  retarded  its 
speed  so  as  to  have  avoided  the  collision;  in  other  words,  the 
attempt  of  the  driver  of  the  motor  car — when  he  saw  his  danger — 
to  avoid  a collision  would  have  been  successful.  It  follows,  and 
I find  as  a conclusion  of  fact  upon  the  whole  evidence,  that,  after 
the  defendants’  motorman  knew  or  ought  to  have  known  of  the 
danger  to  the  motor  car  and  its  occupants,  he  could,  by  the  exer- 
cise of  reasonable  care,  have  avoided  the  collision  which  occasioned 
damage  to  the  plaintiffs. 
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There  will  be  judgment  for  the  plaintiff  J.  C.  Engel  for  $700 
and  for  the  plaintiff  Duncan  Engel  for  $119.50,  with  costs  to  the 
plaintiffs. 

The  defendants  appealed  from  the  judgment  of  Lennox,  J. 

September  24.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  and  Orde,  JJ.A. 

Irving  S.  Fairly , K.C.,  for  the  appellants,  contended  that,  upon 
the  evidence,  the  accident  was  the  direct  result  of  the  negligence  of 
the  plaintiff  Duncan  Engel,  and  that  the  defendants  should  not  have 
been  found  guilty  of  ultimate  negligence.  The  plaintiff  J.  C. 
Engel,  the  owner  of  the  motor  vehicle,  is  not  to  be  regarded  as  a 
stranger;  he  is  responsible  for  the  conduct  of  Duncan,  to  whom  he 
entrusted  the  vehicle : Highway  Traffic  Act,  1923,  13  & 14  Geo.  V. 
ch.  48,  sec.  42.  Reference  to  Milligan  v.  British  Columbia  Electric 
Railway  Co.  Ltd.  (1923),  32  B.C.R.  161;  Walker  v.  Forbes  (1925), 
56  O.L.R.  532;  Jones  v.  Toronto  and  York  Radial  Railway  Co. 
(1911),  25  O.L.R.  158;  Graham  v.  Davis  (1926),  30  O.W.N.  168. 

Waldon  Laivr,  for  the  plaintiffs,  respondents,  relied  on  the 
finding  of  the  trial  Judge  that  the  ultimate  cause  of  the  collision 
was  the  excessive  speed  of  the  defendants’  car  and  the  lack  of  con- 
trol of  the  motorman.  The  owner  is  not  responsible  for  the  mis- 
conduct of  the  driver,  when  the  misconduct  is  relied  on  as  a defence 
to  an  action  brought  by  the  owner.  Reference  to  'Parsons  v.  Toron- 
to Railway  Co.  (1919),  45  O.L.R.  627;  Field  v.  Sarnia  Street  Rail- 
way Co.  (1921),  50  O.L.R.  260. 


October  22.  Middleton,  J.A. : — The  action  arises  out  of  a 
collision  between  a street  car  operated  by  the  defendant  Commis- 
sion and  an  automobile  owned  by  the  plaintiff  J.  C.  Engel  and 
driven  by  the  plaintiff  Duncan  Engel,  occurring  on  the  25th  May, 
1924,  at  the  intersection  of  Queen  and  Balsam  streets  in  the  city 
of  Toronto. 

The  action  was  tried  without  a jury  and  was  determined  solely 
upon  the  evidence  produced  for  the  plaintiffs.  Nothing  appar- 
ently turns  upon  the  demeanour  of  witnesses  or  the  resolution  of 
conflicting  evidence,  so  that  an  appellate  court  is  not  confronted 
with  the  difficulty  that  sometimes  arises  in  reviewing  the  findings 
at  a trial.  The  accident,  it  will  be  observed,  occurred  before  the 
recent  statute  directing  the  division  of  damages  where  there  is 
contributory  negligence  came  into  force.* 

* The  Contributory  Negligence  Act,  1924,  was  assented  to  on  the 
17th  April,  1924,  but  did  not  come  into  force  until  the  1st  July,  1924 
(sec.  5). 
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Duncan  Engel  borrowed  the  automobile  (a  McLaughlin  car) 
from  his  brother.  He  and  his  companions  had  been  at  the  amuse- 
ment park  at  Sunnyside  in  the  west  end  of  the  city,  and  he  under- 
took to  take  some  of  his  friends  and  companions  to  their  respective 
homes  at  some  time  very  early  in  the  morning.  The  small  car  was 
pretty  well  loaded.  Mr.  Engel  had  a lady  companion  in  the  front 
seat.  In  the  rear  seat  were  three  gentlemen  each  witih  a lady  upon 
his  knee.  Engel,  to  use  the  language  adopted  at  the  trial,  “ deliv- 
ered ” the  first  lady  at  her  home  in  the  east  end  of  the  city,  in 
Balsam  avenue,  south  of  Queen  street.  The  next  lady  was  to  be 
“ delivered  ” at  Bloor  street  west.  To  reach  that  place  he  started 
north  upon  Balsam  avenue,  intending  to  continue  beyond  Queen 
street,  exactly  how  he  knew  not,  for  he  was  not  familiar  with  the 
city.  When  he  reached  Queen  street  with  little  or  no  slowing  down 
of  speed  he  continued  right  across  the  street  and  in  front  of  a 
rapidly  approaching  street  car.  The  result  was  disastrous.  Two 
of  the  passengers  were  killed  and  the  car  was  smashed.  Engel  him- 
self was  injured  and  spent  some  time  in  the  hospital.  'Concerning 
him  the  trial  Judge  says:  “ Of  the  negligence  of  Duncan  Engel — 
the  gross  negligence  of  this  man — and  that  it  was  an  essential  fac- 
tor in  bringing  about  the  accident  I am  most  thoroughly  con- 
vinced.” This  being  so,  one  cannot  help  a felling  of  surprise  that 
Engel  and  his  brother  should  have  recovered  against  the  Trans- 
portation Commission. 

In  the  statement  of  claim  it  is  charged  that  the  accident  was 
caused  by  the  negligent  operation  and  furious  driving  of  the  street 
car.  The  Judge  does  not  find  any  furious  driving,  but  he  holds 
the  defendants  liable  upon  the  theory  that  there  was  ultimate  neg- 
ligence on  the  part  of  the  motorman.  [Quoting  the  last  paragraph 
but  one  of  the  reasons  of  Lennox,  J.?  supra. ~\ 

With  this  finding  of  fact  I find  myself  entirely  unable  to  agree. 
The  motorman  was  proceeding  at  a fairly  high  rate  of  speed.  The 
automobile  was  also  proceeding  fairly  rapidly.  The  street  car  had 
the  right  of  way,  and  the  motorman  would  expect  the  driver  of  the 
automobile  to  slow  his  car  so  as  to  permit  the  street  car  to  pass. 
The  interval  of  time  from  the  moment  when  the  motorman  could 
have  apprehended  that  Engel  did  not  intend  to  discharge  his  duty 
by  yielding  the  right  of  way  to  the  car  and  the  moment  of  impact 
was  very  short,  probably  less  than  a second,  certainly  less  than  two 
seconds.  The  motorman  unquestionably  endeavoured  to  stop  the 
car,  and  I cannot  find  anything  to  suggest  that  he  was  negligent. 
In  all  these  cases,  where  there  is  an  endeavour  to  obtain  a finding 
of  ultimate  negligence,  it  must  be  borne  in  mind  that  in  “ the 
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agony  of  collision  ” the  same  charity  of  judgment  must  be  exer- 
cised as  in  cases  of  contributory  negligence.  The  jeopardy  arising 
on  the  instant  from  the  misconduct  of  another  justifies  leniency  of 
judgment  where  perhaps  there  was  not  such  promptness  of  action 
or  wisdom  in  determining  exactly  what  should  be  done  as  one  would 
have  desired  or  expected  in  circumstances  permitting  more  mature 
deliberation. 

After  all  that  has  been  written  upon  the  subject  of  ultimate 
negligence,  as  it  is  sometimes  called,  or  the  doctrine  of  the  last 
clear  chance,  as  it  is  at  other  times  called,  not  much  can  now  be 
profitably  said.  In  the  gradual  evolution  of  the  law  of  negligence 
it  has  now  been  clearly  determined  that  when  an  emergency  arises 
by  reason  of  the  negligence  of  one  party,  a new  duty  is  cast  upon 
the  other  to  do  his  best  to  avoid  the  consequences  of  the  initial 
negligence,  and,  if  there  is  a breach  of  that  duty  and  disaster 
results,  it  is  to  be  attributed  solely  to  his  failure  and  he  alone  is 
responsible;  but,  as  is  pointed  out  in  the  recent  judgment  in 
Admiralty  Commissioners  v.  S.8.  Volute , [1922]  1 A.C.  129,  this 
doctrine  must  not  be  pushed  so  far  as  to  go  beyond  all  reason  and 
common  sense,  and,  “ where  a clear  line  can  be  drawn,  the  subse- 
quent negligence  is  the  only  one  to  look  to.  There  are  cases  in 
which  the  two  acts  come  so  closely  together,  and  the  second  act  of 
negligence  is  so  mixed  up  with  the  state  of  things  brought  about 
by  the  first  act,  that  the  party  secondly  negligent,  while  not  held 
free  from  blame  . . . might,  on  the  other  hand,  invoke  the  prior 
negligence  as  being  part  of  the  cause  of  the  collision  so  as  to  make 
it  a case  of  contribution”  (p.  144).  This  was  spoken  of  a mari- 
time case.  Here  the  circumstances,  I think,  compel  the  finding 
that  this  was  a case,  at  most,  of  contributory  negligence.  I would 
prefer  to  say  that  the  case  was  one  in  which  the  only  negligence 
proven  was  the  negligence  of  Duncan  Engel. 


If  the  true  view  of  the  case  is  that  the  accident  happened  by 
reason  of  the  negligence  of  both  the  motorman  and  Duncan  Engel, 
this  of  course  would  end  his  case,  but  it  would  leave  open  for  con- 
sideration the  position  of  his  co-plaintiff,  the  owner  of  the  auto- 
mobile. If  he  is  to  be  regarded  as  a stranger  whose  property  has 
been  destroyed  by  the  wrongful  acts  of  two  others,  he  may,  of 
course,  recover  against  either  or  both  at  his  option.  Mr.  Fairty 
contends  that  by  reason  of  the  provision  of  the  Highway  Traffic 
Act,  1923,  sec.  42,  the  owner  of  the  automobile  is  not  to  be  regarded 
as  a stranger,  but  is  made  responsible  for  the  conduct  of  Duncan 
Engel,  to  whom  he  entrusted  his  car.  In  this,  I think,  he  is 
right.  The  statute  makes  the  owner  of  any  motor  vehicle  upon  a 
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highway  responsible  for  any  violation  of  the  Act  save  in  certain 
circumstances  not  now  material.  Unquestionably  under  this  statute, 
if  the  Transportation  Commission  were  suing  for  damage  done  to 
the  street  car,  the  action  would  lie  against  the  owner  of  the  auto- 
mobile, and  he  would  in  that  sense  be  responsible.  It  is  argued 
that  this  exhausts  the  effect  of  the  statute,  and  that,  although  the 
owner  would  be  responsible  for  the  misconduct  of  the  driver  when 
sued,  he  is  not  responsible  for  the  misconduct  of  the  driver,  when 
that  misconduct  is  relied  upon  as  a defence  to  an  action  brought 
by  the  owner.  This,  I think,  is  altogether  too  narrow  a view  of 
the  statute.  The  precise  point,  so  far  as  I know,  has  not  been 
determined,  but  the  expressions  of  judicial  opinion  quoted  by  Mr. 
Fairty  all  point  in  the  direction  I have  indicated. 

As  I have  said,  the  accident  out  of  which  this  action  arose 
occurred  before  the  coming  into  force  of  the  Act  directing  con- 
tribution in  cases  where  both  parties  are  negligent.  Unless  the 
owner  of  the  motor  vehicle  is  responsible  to  the  full  extent  for  the 
acts  of  the  driver,  the  extraordinary  result  would  follow  that  he 
would  be  called  upon  to  pay  a share  of  the  damage  done  to  the 
other  vehicle  but  could  recover  in  full  for  the  damage  done  to  his 
own. 

In  the  result,  I think  the  appeal  should  be  allowed  and  the 
action  should  be  dismissed,  both  with  costs. 

Latchfoed,  C.J.,  and  Riddell,  J.A.,  agreed  with  Middletox, 
J.A.  They  could  find  no  negligence  but  that  of  Duncan  Engel. 

Oede,  J.A. : — I would  allow  the  appeal  upon  the  simple  ground 
that  the  evidence  does  not  disclose  any  negligence  on  the  part  of 
the  defendants’  motorman.  The  collision  was  wholly  due  to  the 
negligence  of  the  driver  of  the  motor  car,  and  the  motorman  in 
the  defendants’  street  car  was  under  no  legal  duty  to  slacken  speed 
at  the  street  intersection  or  to  anticipate  the  sudden  appearance  in 
front  of  him  of  a motor  car  entering  the  street  at  excessive  speed. 
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Appeal  allowed. 
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Butt  v.  City  of  Oshawa. 


October  22. 


Wilkinson  y.  City  of  Oshawa. 


Nuisance — Pollution  of  Stream  — Injunction  — Scope  of  — Damages — 
Special  Damage  — Failure  to  Plead  or  Prove  — Loss  of  Sales — 
Diminished  Value  of  Land — Continuing  Nuisance — Future  Loss. 

In  an  action  for  an  injunction  and  damages  in  respect  of  a nuisance — 
the  pollution  by  the  defendant  corporation  of  the  waters  of  a stream 
crossing  the  plaintiffs’  vacant  lands,  by  the  constructing  and  main- 
taining of  two  sewers  which  discharged  offensive  matter  into  the 
stream — it  was  held,  that  the  injunction  granted  by  the  trial  Judge 
was  too  wide  in  its  terms:  it  should  be  confined  to  restraining  the 
defendant  corporation  from  discharging  offensive  matter  into  the 
stream  so  as  to  cause  a nuisance. 

The  plaintiffs  in  pleading  did  not  allege  any  special  damage,  and  so 
nothing  was  recoverable  beyond  general  damages.  An  allowance  by 
the  trial  Judge,  without  pleading  or  proof,  of  special  damages  for 
sales  of  the  lands  supposed  to  have  been  lost  by  reason  of  the  nuis- 
ance, was  held  to  be  improper. 

Per  Riddell,  J.A. : — Quoad  property  expected  to  remain  in  statu  quo, 
no  attempt  to  sell  it  having  proved  abortive  by  reason  of  the  nuis- 
ance, evidence  of  diminution  in  the  saleable  value  will  not  be  allowed. 

In  the  case  of  a continuing  nuisance,  the  amount  of  damages  allowable 
if  the  injury  to  the  land  is  not  permanent  is  the  special  damage 
until  the  time  of  the  assessment — the  plaintiff  may  recover  the 
various  items  of  his  loss,  but  not  the  diminished  value  of  the  land. 
This  is  on  the  hypothesis  that  a new  action  can  be  brought  at  once 
if  the  nuisance  is  continued.  But  it  is  not  allowable  to  assess  dam- 
ages based  on  apprehension  of  future  mischief. 


Appeal  by  the  defendant  in  the  two  actions  from  the  judg- 
ment of  Rose,  J.,  at  the  trial,  in  favour  of  the  plaintiffs  for  the 
recovery  of  damages  and  for  an  injunction  in  respect  of  a nuisance, 
the  complaint  being  that  the  defendant,  the  Municipal  Corpora- 
tion of  the  City  of  Oshawa,  discharged  through  its  sewers  offensive 
matter  into  a watercourse  crossing  the  plaintiffs5  lands. 


September  23.  The  appeal  was  heard  by  Latciiford,  C.J., 
Riddell,  Middleton,  and  Orde,  JJ.A. 

A.  C.  McMaster,  K.C.,  and  T.  K.  Creighton,  for  the  appellant 
corporation,  contended  that  the  injunction  granted  by  the  trial 
Judge  was  too  wide.  The  plaintiffs  were  entitled  only  to  an 
injunction  restraining  the  defendant  from  creating  a nuisance. 
They  further  argued  that  the  damages  were  excessive.  Special 
damage  had  not  been  pleaded  or  proved,  and  the  plaintiffs  were 
entitled  to  general  damages  only.  The  damages  should  have  been 
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based  upon  the  cost  to  the  plaintiffs  of  carrying  the  property  for 
two  years. 

Gideon  Grant,  K.C.,  and  G.  D.  Conant,  for  the  plaintiffs,  re- 
spondents, argued  that  the  damages  were  not  excessive.  In  arriv- 
ing at  the  quantum  the  trial  Judge  was  right  in  taking  into  con- 
sideration loss  of  sales  of  property  by  the  plaintiffs  as  well  as 
possible  future  mischief.  These  special  damages  had  been  proved 
at  the  triad.  The  injunction  was  a proper  one  in  the  circum- 
stances. 

October  22.  Middleton,  J.A. : — Upon  the  argument  of  the 
appeal  the  questions  in  dispute  narrowed  themselves  to  the  form 
of  the  injunction  granted  and  the  quantum  of  damages  awarded. 

The  statements  of  claim  allege  that  the  defendant  corporation 
has  constructed  and  maintained  two  sewers,  both  of  which  dis- 
charge into  a creek  crossing  the  plaintiffs5  lands.  This  sewage 
discharge  contains,  it  is  said,  in  addition  to  sewage,  industrial 
waste  and  other  offensive,  dangerous,  and  deleterious  substances 
and  matter,  and  the  plaintiffs5  lands,  which  should  be  suitable 
for  and  in  demand  as  building  lots,  are  not  so  by  reason  of  the 
discharge  of  offensive  matter  into  the  creek.  Ten  thousand  dollars 
damages  are  claimed,  and  an  injunction. 

The  sewers  in  question  were  intended  to  operate  not  as  sanitary 
sewers,  but  as  storm-sewers  designed  to  take  away  the  excessive 
water  resulting  from  heavy  rainfalls.  For  some  reason  there  was 
discharged  into  the  sewers  refuse  from  a gas  factory  having  an 
offensive  odour,  and  also  probably  some  street  refuse.  The  injunc- 
tion in  the  form  in  which  it  is  framed  restrains  the  defendant  cor- 
poration from  permitting  the  sewers  to  discharge  into  the  water- 
course crossing  the  lands  of  the  plaintiffs.  The  complaint  is  that 
this  injunction  is  too  wide  in  its  terms,  and  that  it  ought  to  be 
confined  to  prohibiting  the  creation  of  a nuisance. 

The  form  of  injunction  is  unquestionably  too  wide.  What 
should  have  been  restrained  is  the  discharge  of  offensive  matter 
into  the  creek  so  as  to  cause  a nuisance.  The  injunction  awarded 
should  be  amended  accordingly. 

The  serious  question  argued  upon  the  appeal  is  the  right  of  the 
plaintiffs  to  sustain  the  award  of  damages  made  by  the  trial  Judge. 

The  plaintiffs  in  their  pleadings  have  not  alleged  any  special 
damages,  even  in  the  vaguest  way.  They  have  not  stated  that  the 
lands  were  not  sold  by  reason  of  the  nuisance,  or  that  the  failure 
to  sell  resulted  in  any  damages.  They  have  not  alleged  that  sales 
already  made  were  not  carried  out  by  reason  of  the  existence  of  a 
nuisance. 
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When  the  case  came  to  trial,  the  proof  of  damage  was  of  the 
vaguest  and  most  unsatisfactory  nature.  The  plaintiffs  did  not 
sell  the  lands  as  fast  as  they  anticipated;  the  sales  in  this  subdi- 
vision did  not  compare  favourably  with  the  sales  in  other  subdi- 
visions; a larger  proportion  of  sales  made  in  this  district  were 
cancelled  than  in  other  districts,  and  then  evidence  was  given  to 
shew  the  amount  of  taxes  paid  upon  the  lands,  the  amount  expended 
in  advertising  real  estate  for  sale  generally  by  the  plaintiffs,  and 
the  proportion  which  they  thought  should  be  charged  of  this  and 
their  other  overhead  expenses  against  each  particular  parcel.  Upon 
cross-examination  it  was  not  shewn  that  any  individual  transac- 
tion had  fallen  down  by  reason  of  the  nuisance.  The  cancellations 
were  not  at  the  instance  of  the  purchasers,  but  of  the  vendors,  the 
purchasers  having  fallen  into  default  under  their  agreements  and 
the  vendors  having  cancelled  as  permitted  by  the  contracts.  It  was 
not  shewn  in  any  way  that  this  default  was  occasioned  by  reason 
of  the  nuisance.  On  the  contrary,  it  was  made  to  appear  that  it 
was  almost  impossible  to  sell  suburban  lots.  It  was  the  aftermath 
of  a boom.  The  plaintiffs’  estimate  of  damages  on  the  basis  indi- 
cated is  about  double  the  amount  awarded  by  the  Judge,  and 
seems  to  be  based  upon  the  theory  that  the  existence  of  the  nuisance 
has  postponed  in  some  degree  the  time  of  realisation  upon  the  plain- 
tiffs’ speculations,  and  this  ought  to  be  made  good  by  the  muni- 
cipality, and  so  it  is  compelled  to  pay  a sum  representing  taxes  on 
the  land  and  a proportion  of  the  plaintiffs^  overhead  expenses. 

It  has  always  been  law  that  special  damages  to  be  recovered  must 
be  both  pleaded  and  proved.  Here  they  have  been  neither  pleaded 
nor  proved,  so  that  the  plaintiffs  can  recover  nothing  beyond  what 
may  be  allowed  under  the  general  claim  for  damages.  In  Danforth 
Glebe  Estates  Ltd.  v.  W.  Harris  & Go.  Ltd.  (191)8),  15  O.W.N. 
21  and  (1919)  16  O.W.N.  41,  181,  a case  very  similar  to  this,  the 
■Court  allowed  damages  with  respect  to  sales  which,  it  was  shewn, 
were  not  carried  out  by  reason  of  the  existence  of  a nuisance,  but 
refused  to  allow  special  damages  with  respect  to  sales  that  had 
not  actually  been  made  The  judgment  of  the  learned  trial  Judge, 
Sir  Glenholme  Falconbridge,  is  based  on  the  statement  of  the  law 
in  Halsbury’s  Laws  of  England,  vol.  10,  p.  341,  where  it  is  said, 
“ Where  the  injury  is  caused  by  a nuisance  . . . damages  can- 
not be  given  in  respect  of  the  depreciation  of  the  selling  value  of 
the  land,  but  only  in  respect  of  the  loss  or  inconvenience  . . . 

actually  suffered,  for  the  continuance  of  the  nuisance  constitutes 
a fresh  cause  of  action  for  which  damages  may  be  recovered.”  The 
learned  Chief  Justice  held  that  this  did  not  prevent  the  proof  of 
special  damages  when  it  was  shewn  that  there  was  an  actual  loss 


LIX.] 


ONTARIO  LAW  REPORTS. 


523 


of  a specific  sale.  Both  parties  appealed  from  this  judgment,  the 
plaintiffs  upon  the  ground  that  larger  damages  ought  to  have  been 
awarded  with  respect  to  sales  which,  it  might  readily  have  been 
surmised,  could  have  been  made  had  there  been  no  nuisance;  the 
defendants  upon  the  ground  that  there  was  no  justification  for  the 
expansion  grafted  by  the  Chief  Justice  upon  the  rule  he  relied 
upon.  Both  appeal  and  cross-appeal  were  dismissed,  elaborate 
judgments  being  given  upon  matters  not  relevant  to  this  present 
appeal.  The  plaintiffs*  appeal  as  to  seeking  increased  damages  is 
not  discussed  at  all  by  Mr.  Justice  Riddell.  Mr.  Justice  Ferguson, 
with  whom  Mr.  Justice  Latchford  concurred,  deals  with  the  mat- 
ter thus: — 

“ The  plaintiffs  do  not  seek  to  establish  that  they  sold  any  of 
their  lands  at  a depreciated  value,  or  that  they  rented  their  pro- 
perty at  a less  rental  than  they  otherwise  would  have,  or  that  they 
could  have  rented  it.  They  (the  company)  base  their  claim  for 
damages  on  the  allegation  that  they  were  unable  to  sell  as  much 
land  as  they  would,  but  for  the  nuisance,  have  sold,  and  they  claim 
interest  and  taxes  on  the  lands  that  they  think  they  might  have 
sold.  They  offer  expert  evidence  to  establish  that,  if  the  nuisance 
had  not  existed,  they  would  have  probably  sold  in  the  year  1914, 
prior  to  the  war,  at  least  an  additional  1,000  feet.  This  is,  to  my 
mind,  unsatisfactory  evidence.  So  many  elements  enter  into  the 
question  that  I do  not  think  it  could  be  found  that  they  would 
have  sold  any  such  additional  amount  of  frontage,  yet  I have  no 
reasonable  doubt  that,  had  the  times  been  normal,  more  lands 
would  have  been  sold  if  they  had  been  freed  from  the  nuisance 
than  were  sold  while  the  nuisance  existed,  but  I am  not  satisfied 
that  during  war  conditions  the  plaintiff  company  could  have  sold 
at  pre-war  prices  any  substantial  portion  of  their  building  lands, 
even  had  the  nuisance  been  discontinued. 

“ Under  these  circumstances,  the  amount  of  damage  which  the 
plaintiffs  actually  suffered  is  extremely  doubtful,  but  I am  unable 
to  agree  in  the  defendants’  contention  that  we  must  or  should,  as 
was  done  in  Lipman  v.  George  Pulman  and  Sons  Ltd.  (1904),  91 
L.T.R.  132,  award  only  nominal  damages,  for  I think  the  reason- 
able probabilities  are  that  when  building  lands  were  selling  in 
1914  prior  to  the  war,  more  lands  would  have  been  sold  than  were 
sold,  had  the  nuisance  not  been  maintained,  but  how  much  more 
I think  no  one  can  say. 

“ The  evidence  in  support  of  the  plaintiff  company’s  claim  for 
damages  is  to  my  mind  so  indefinite  and  uncertain  in  its  character, 
that  I am  unable  to  say  that  the  learned  trial  Judge  was  wrong  in 
assessing  these  damages  at  $2,000.” 
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In  this  case  I feel  that  the  learned  trial  Judge  has  gone  alto- 
gether too  far  in  awarding  $4,000  damages,  and  the  passage  quoted 
by  my  .brother  Riddell  from  his  judgment  shews,  I think,  that  he 
has  in  truth  allowed  special  damages  for  sales  supposed  to  have 
been  lost,  without  either  pleading  or  proof. 

In  my  view,  the  damages  should  be  reduced  to  $1,500  for  the 
plaintiff  Butt  and  $500  for  the  plaintiff  Wilkinson.  I would  give 
the  appellant  the  costs  of  the  appeal,  to  be  set  off  pro  tanto  against 
the  costs  awarded  in  the  court  below. 

Latchford,  C. J.,  and  Oede,  J.A.,  agreed  with  Middleton,  J.A. 

Riddell,  J.A. : — The  plaintiffs  complained  of  the  City  of 
Oshawa  draining  through  its  sewers  offensive  matter  (not  domes- 
tic) into  a watercourse  crossing  their  lands. 

The  cases  were  tried  before  Mr.  Justice  Rose,  and  that  learned 
Judge  found  the  facts  in  favour  of  the  plaintiffs,  granted  an 
injunction,  and  awarded  substantial  damages. 

The  city  corporation  appeals,  contending  that  the  injunction  is 
too  wide  and  that  the  damages  are  excessive. 

The  first  point  we  decided  in  favour  of  the  appellant  on  the 
argument;  the  plaintiffs  submit  to  the  limitation  to  the  relief  as 
asked  in  the  statements  of  claim — and  we  need  not  discuss  that 
point  further.  As  to  damages,  we  reserved  judgment  to  consider 
the  quantum. 

On  the  evidence  it  appears  that  the  plaintiffs  have  adjoining 
properties^  and  that  the  city  corporation  emptied  two  sewers  into 
a creek  running  through  them,  causing  it  to  be  “ very  dirty  and 
oily,”  “ polluted  ” with  “ dirty  greasy  water,”  in  an  “ oily,  con- 
taminated, rank  condition,”  with  a certain  amount  of  sedimenta- 
tion and  a disagreeable  smell. 

The  land  affected  is  vacant  land,  but  it  is  claimed  that  it  was 
so  affected  by  the  state  of  the  stream  that  it  was  impossible  to  sell 
it — the  land  was  intended  for  sale  and  efforts  were  made  to  sell  it. 
I agree  with  the  learned  Judge  in  his  finding : “ It  is  argued  that 
it  is  not  shewn  definitely  that  any  particular  sale  was  lost  to  either 
of  the  plaintiffs  by  the  fact  that  the  objectionable  matter  was  in 
the  creek.  Perhaps  that  is  so,  but  I think  it  is  a necessary  infer- 
ence from  all  the  evidence  that  some  sales  were  lost,  and  probably 
it  is  not  an  unfair  inference  that  some  people  who  had  agreed  to 
purchase  abandoned  their  contracts  after  they  had  paid  something. 
But,  while  it  is  easy  enough  to  say  that  there  must  be  some  dam- 
ages, it  is  exceedingly  difficult  to  say  how  much  those  damages 
ought  to  be.” 
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It  is  contended  that  the  damages  should  be  more  restricted — the 
judgment  of  the  late  'Chief  Justice  Falconbridge  in  Danforth  Glebe 
Estates  Ltd.  v.  W.  Harris  & Co.  Ltd.,  15  O.W.N.  21,  may  he 
referred  to,  in  which  he  says  at  p.  22 : — 

“ Where  the  injury  is  caused  by  a nuisance  . . . damages 

cannot  be  given  in  respect  of  the  depreciation  of  the  selling  value 
of  the  land,  hut  only  in  respect  of  the  loss  or  inconvenience  . . . 
actually  suffered,  for  the  continuance  of  the  nuisance  constitutes  a 
fresh  cause  of  action  for  which  damages  may  be  recovered : Hals- 
bury’s  Laws  of  England,  vol.  10,  p.  341,  citing  Battishill  v.  Reed 
(1856),  18  C.B.  696.” 

That  case  coming  before  this  Court  in  appeal,  I used  the  fol- 
lowing language  (16  O.W.N.  at  p.  42)  : — 

“ The  time  at  which  prescription  must  begin  is  when  an  action- 
able wrong  is  committed ; and,  so  long  as  the  land  was  vacant,  no 
action  would  lie,  for  no  one  suffered  injury  by  the  passing  of  smells 
over  it.  Sturges  v.  Bridgman  (1879),  11  Ch.  D.  852,  seemed 
wholly  in  point.  So  long  as  the  adjoining  land  remained  wholly 
vacant,  and  no  attempt  was  made  to  sell  it,  and  no  other  damage 
could  be  shewn,  the  time  did  not  begin  to  run.” 

And  Mr.  Justice  Britton  agreed  with  me.  But  it  is  clear  that 
the  land  in  that  case  was  vacant,  and  no  attempt  had  been  made 
to  sell  it,  so  that  no  one  was  injured.  This  is  quite  different  from 
the  case  of  land  intended  to  be  sold,  attempted  to  be  sold,  and 
found  incapable  of  being  sold  by  reason  of  the  nuisance.  The  mat- 
ter then  is  still  open  for  adjudication. 

In  writing  as  I did  “ so  long  as  the  adjoining  land  remained 
wholly  vacant,  and  no  attempt  was  made  to  sell  it,”  I had  in  mind 
the  language  employed  in  B'attishill  v.  Reed,  18  C.B.  696,  at  p. 
715,  by  Cresswell,  J. : — 

“ In  the  course  of  the  argument,  I suggested  the  case  of  slander 
of  title,  which  is  very  analogous.  In  order  to  sustain  such  an 
action,  the  plaintiff  must  allege  special  damage;  he  must  aver 
and  prove  an  attempt  to  sell,  and  that,  in  consequence  of  the 
speaking  or  writing  the  words,  he  was  prevented  from  selling.  That 
was  expressly  held  by  this  court  in  Malachy  v.  Soper  (1836),  3 
Bing.  N.C.  371,  3 Scott  723,  where  Tindal,  C.J.,  in  delivering  the 
judgment  says  (3  Bing.  N.C.  at  p.  384) — after  referring  to  the 
case  of  Lowe  v.  Idarewood  (1629),  Cro.  Car.  140,  Sir  W.  Jones 
196  . . . f The  next  question  is,  has  there  been  such  a special 
damage  alleged  in  this  case,  as  will  satisfy  the  rule  laid  down  by 
the  authorities  above  referred  to?  The  doctrine  of  the  older  cases 
is,  that  the  plaintiff  ought  to  aver  that,  by  the  speaking,  he  could 
not  sell  or  lease  ( Gerrard  v.  Dickenson  (1589),  Cro.  Eliz.  196,  Lowe 
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y.  Harewood , Oro.  Car.  140,  Sir  W.  Jones  196) ; and  that  it  will 
not  be  sufficient  to  say  only,  that  he  had  an  intent  to  sell,  without 
alleging  a communication  for  sale:*  Swead  v.  Badley  (1638),  1 
Roll,  244.” 

So,  here,  the  consideration  of  the  subject  might  have  been  very 
different  if  the  plaintiffs  had  alleged  and  proved  an  attempt  to  sell 
the  premises,  which  had  failed  in  consequence  of  the  nuisance. 

It  is  to  be  observed  that  the  actual  judgment  in  that  case  pro- 
ceeded on  the  hypothesis  that  the  property  was  “ to  remain  in  statu 
quo”  (p.  714). 

Battishill  v.  Reed  is  perfectly  good  law  on  its  facts — the  whole 
decision  being  that  quoad  property  expected  to  remain  in  statu  quo , 
no  attempt  to  sell  it  having  proved  abortive  by  reason  of  the  nuis- 
ance, evidence  will  not  be  allowed  of  diminution  in  the  saleable 
value. 

Mayne  on  Damages,  9th  ed.,  pp.  107,  108,  is  right  when  he  says : 
“ The  whole  law  upon  the  subject  of  damages  in  the  case  of  con- 
tinuing nuisances  . . . seems  in  a very  unsatisfactory  state 

. . The  fair  rule  . . . would  be,  to  give  the  plaintiff  such 
damages  as  would  compensate  him  for  the  loss  sustained  up  to  the 
time  of  the  verdict,  and  would  pay  him  for  putting  the  land  into 
its  original  state.”  But  we  cannot  make  new  law : we  can  declare 
it  only : and  the  present  rule  seems  to  be  that  the  amount  of  dam- 
ages allowable  if  the  injury  to  the  land  is  not  permanent  is  the 
special  damage  until  the  time  of  the  assessment — “ the  plaintiff 
may  recover  the  various  items  of  his  loss,  but  not  the  diminished 
value  of  the  land .Sedgwick  on  Damages,  9th  ed.  (1912),  sec.  947; 
Hole  v.  Chard  Union , [1894]  1 Ch.  293:  7 R.  84.  This  is  on  the 
hypothesis  that  a new  action  can  be  brought  at  once  if  the  nuisance 
is  continued.  With  a modification  about  to  be  mentioned,  these  are 
the  damages  allowed  by  the  trial  Judge. 

The  damages  so  awarded  would  be  sufficient  if  an  injunction 
were  granted  to  be  obeyed  by  immediate  abatement — but  if  the 
injunction  in  ea.se  of  the  defendant  be  delayed  it  might  well  be  a 
term  that  the  special  damage  till  the  operation  of  the  injunction 
should  be  added. 

In  strictness,  however,  it  is  not  allowable  to  assess  damages 
based  on  apprehension  of  future  mischief — one  must  wait  until  the 
mischief  occurs  : West  Leigh  Colliery  Co.  Ltd.  v.  Tunnicliffe  <£ 
Ilampson  Ltd.,  [1908]  A.C.  27.  Apparently  the  learned  trial 
Judge  has  in  determining  the  damages  considered  the  probability 
of  future  loss  from  the  continuance  of  the  nuisance. 
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If  then  the  defendant  insists  upon  it  the  case  should  be  remitted 
to  the  trial  Judge  to  assess  the  damages  up  to  the  date  of  assess- 
ment— when  the  matter  may  be  brought  before  us  again  on  the 
question  of  quantum  and  of  costs. 

Order  as  stated  by  Middleton,  J.A. 


[APPELLATE!  DIVISION.] 

Durable  Electric  Appliance  Co.  Ltd.  v.  Renfrew  Electric 

Products  Ltd. 

Durable  Electric  Appliance  Co.  Ltd.  y.  Superior  Electrics 

Ltd. 

Patent  for  Invention — Portable  Electric  Heaters — Action  for  Infringe- 
ment— Invalidity  of  Patent — Combination  of  Known  Elements — 
No  Neiv  Mode  of  Operation — Commercial  Success — Aggregation — 
Industrial  Design — Registration — Publication — Time — Trade  Mark 
and  Design  Act,  R.S.C.  1906,  ch.  11,  sec.  34. 

A patent  for  an  alleged  invention  relating  to  improvements  in  portable 
electric  heaters  was  declared  invalid  because  not  a proper  subject- 
matter  for  letters  patent,  having  regard  to  the  nature  of  the  com- 
bination claimed,  the  state  of  the  art,  and  common  general  know- 
ledge at  the  date  of  the  issue  of  the  patent. 

A patent  for  the  mere  new  use  of  a known  contrivance,  without  any 
additional  ingenuity  in  overcoming  fresh  difficulties,  is  bad. 

Aggregation  is  not  invention;  nor  is  it  invention  to  combine  old  de- 
vices or  elements  into  a new  manufacture  without  producing  a new 
mode  of  operation  or  a new  result  which  is  not  merely  analogous  to 
the  old  result. 

There  is  no  invention  in  a mere  adaptation  of  a well-known  idea,  in  a 
well-known  manner,  for  a well-known  purpose,  without  ingenuity, 
though  the  adaptation  effects  an  improvement  which  supplants  arti- 
cles already  in  the  market  and  is  commercially  successful — com- 
mercial success  alone,  without  the  solution  of  a difficulty,  will  not 
establish  subject-matter. 

The  common  object  or  purpose  of  all  electric  heaters  is  to  diffuse  the 
rays  of  heat  produced  from  an  electric  coil  by  reflecting  them  from  a 
burnished  surface. 

The  alleged  invention  was  of  the  heater  itself,  the  particular  construc- 
tion indicated  by  the  combination  of  elements  set  forth  in  three  cer- 
tain “ claims;”  and,  if  the  patent  disclosed  either  a new  manufacture 
or  a new  mode  of  operation  of  old  elements  acting  in  combination, 
there  would  be  valid  subject-matter  for  a patent  even  though  the 
result  was  old;  but,  upon  the  evidence,  all  the  elements  in  the  three 
combination  claims  were  old,  and  there  was  no  new  mode  of  opera- 
tion. 

Longbottom  v.  Shaw  (1891),  8 R.P.C.  333,  Haskell  Golf  Ball  Co.  Ltd.  v. 
Hutchinson  (No.  2)  (190T),  25  R.P.C'.  194(  Gadd  and  Mason  v.  Mayor 
etc.  of  Manchester  (1892),  9 R.P.C.  516,  British  United  Shoe  Machin- 
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ery  Co.  v.  Fussell  d Son  Ltcl.  (1908),  25  R.P.C.  631,  and  Carter  v. 
Ley  son  (1902),  19  R.P.C.  473,  referred  to. 

The  plaintiffs  complained  also  of  the  infringement  of  a registered  in- 
dustrial design  relating  to  portable  electric  heaters;  but  the  design 
was  declared  invalid  upon  the  ground  that  it  was  not,  as  required  by 
sec.  34  of  the  Trade  Mark  and  Design  Act,  registered  within  one  year 
from  the  publication  thereof  in  Canada — a sale  of  heaters  of  the 
description  sought  to  be  protected  constituted  publication. 


Action  for  infringement  of  a patent  for  an  invention  and  also 
of  an  industrial  design. 


The  actions  were  tried  together  before  Mowat,  J.,  without  a 
jury,  at  a Toronto  sittings. 

Christopher  C.  Robinson,  K.C.,  and  S.  IT.  Burns,  for  the  plain- 
tiffs. 

F.  B.  F eth erst onl id-ugh , K.C.,  and  II.  G.  Fox,  for  the  defend- 
ants. 


July  28.  Mowat,  J. : — Under  the  Patent  Act,  the  plain- 
tiffs were  granted  a patent  for  new  and  useful  improve- 
ments in  electric  heaters  of  the  portable  type,  the  plaintiffs  being 
assignees  of  the  original  inventor,  Walter  Clark;  the  said  inven- 
tion having  a simplified  and  improved  construction  with  novel 
heating  elements  suspended  on  the  heating  elements  supporting  a 
heating  and  reflecting  plate  of  the  heater  in  which  is  employed  an 
arctuate  plate  reflecting  the  heat  rays  downwardly  and  upwardly 
as  well  as  forwardly;  with  other  improvements. 

The  defendants  make  the  defences  usual  in  such  cases,  includ- 
ing allegations  of  want  of  novelty  and  utility,  and  knowledge  and 
use  by  the  public  prior  to  the  application,  and  that  the  appliance 
contains  nothing  more  than  the  result  of  mechanical  skill,  without 
invention. 

The  fact  of  the  patent  and  the  presumption  of  its  validity  are 
not  here  displaced,  and  I think  that  the  preponderance  of  evidence 
supports  the  plaintiffs’  contention  that  the  portable  heater  of  the 
defendants  containing  the  incandescent  columns  lying  horizontally 
instead  of  vertically  is  in  effect  a substantial  taking  of  the  patented 
device.  Nor  do  the  engravings  produced  from  the  United  States 
Patent  Office  shew  such  prior  science  of  the  plaintiffs’  patent  as 
defeats  the  elements  of  novelty  and  utility.  The  fact  that  the 
defendants’  employees  quite  intentionally  imitated  the  general 
form  and  shape  of  the  square  heater  is  a feature  of  the  case  even 
if  they  supposed  they  had  a right  so  to  do. 

There  must,  therefore,  be  judgment  for  the  plaintiffs,  with  a 
reference  to  the  Master  of  the  Supreme  Court  as  to  damages,  with 
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an  injunction  against  continuance,  and  an  order  for  destruction  or 
delivery  up  of  contravening  appliances. 

The  plaintiffs  will  have  their  costs  of  action  up  until  judgment ; 
further  costs  reserved. 

The  defendants  appealed  from  the  judgment  of  Mowat,  J. 

October  8.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
Middleton,  Masten,  and  Orde,  JJ.A. 

The  Hon.  N. W.  Rowell , K.C.,  and  F.  B.  Fetherstonhaugh , K.C., 
for  the  appellants,  dealing  with  the  registered  industrial  design  of 
the  plaintiffs,  argued  that  there  was  publication  prior  to  registra- 
tion, contrary  to  the  provisions  of  the  Trade  Mark  and  Design  Act, 
R.S.C.  1906,  ch.  71,  sec.  34,  which  section  was  amended  in  1923 
by  13  & 14  Geo.  V.  ch.  28,  sec.  2.  The  original  section  was  in 
force  at  the  time  in  question,  but  even  if  the  1923  amendment  was 
retroactive,  registration  was  more  than  a year  after  publication. 
Therefore  the  registration  of  the  design  was  invalid  under  the 
statute.  Nor  was  the  design  proper  subject-matter  for  registra- 
tion: Kaufman  Rubber  Co.  Ltd.  v.  Miner  Rubber  Co.  Ltd.,  [1926] 
Ex.  C.R.  26.  'Counsel  also  submitted  that  the  design  as  registered 
did  not  contain  a proper  description  as  required  by  the  statute. 
Coming  to  the  patent,  counsel  urged  that  there  was  no  novelty 
therein.  It  was  not  an  invention  at  all,  but  simply  the  work  of  a 
mechanic.  Nor  did  the  combination  of  various  old  parts,  which 
the  respondents  said  was  new,  constitute  a patentable  invention. 
Aggregation  is  not  invention : Terrell  on  Patents,  6th  ed.,  pp.  52, 
53.  Therefore  the  patent  was  invalid,  not  being  proper  subject- 
matter  for  letters  patent. 

W.  N.  Tilley , K.C.,  and  S.  W.  Burns , for  the  plaintiffs,  respond- 
ents, contended  that  the  evidence  shewed  that  there  was  novelty  in 
their  patent.  There  had  been  nothing  to  anticipate  it.  In  their 
patent  the  heat  was  reflected  upward,  downward,  and  outward  in  a 
manner  that  was  useful.  They  did  not  claim  that  all  the  parts 
were  new,  but  the  combination  of  parts  was  new,  and  was  so  bene- 
ficial that  the  appellants  had  been  driven  to  copy  it.  It  was  new 
to  put  the  elements  in  front  of  a “ C ” background  reflector.  The 
respondents  were  entitled  to  a patent  where,  as  here,  they  got  a 
better  result  by  a better  combination  of  old  things.  The  heat  in 
their  heater  shot  up,  down,  and  out.  Therefore  a new  result  was 
obtained.  The  appellants,  when  they  copied  the  respondents’  heater, 
had  advertised  this  feature.  No  heater  previously  had  been  de- 
signed for  spreading  the  heat.  This  spreading  was  novelty:  Ter- 
rell on  Patents,  6th  ed.,  pp.  41,  42  ; Frost’s  Patent  Law  and  Prac- 
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tice,  4th  ed.,  vol.  1,  pp.  73,  74;  Haskell  Golf  Ball  Co.  Ltd.  v.  Hut- 
chison (No.  2)  (1907),  25  R.P.C.  194;  British  Tliomson-Houston 
Co.  Ltd.  v.  Corona  Lamp  Works  Ltd.  (19 22),  39  R.P.C.  49;  Bri- 
tish Westinghouse  Electric  and  Manufacturing  Co.  Ltd.  v.  Elec- 
trical Co.  Ltd.  (1911),  28  R.P.C.  517;  Hinks  & Son  v.  Safety 
Lighting  Co.  (1876),  4 Oh.  D.  607;  Findlay  v.  Ottawa  Fwrnace 
and  Foundry  Co.  Ltd.  (1902),  7 Can.  Ex.  C.R.  338.  On  the 
design  branch  of  the  case,  counsel  argued  that  the  provisions  of 
the  statute  relative  to  the  registration  of  industrial  designs  and 
the  rules  of  the  department  would  render  valid  the  registration  of 
the  design  despite  the  terms  of  sec.  34  (supra) . 

Rowell , in  reply,  referred  to  Westley  Richards  and  Co.  v.  Perkes 
(1893),  10  R.P.C.  181;  Humpherson  v.  Syer  (1887),  4 R.P.C. 
407;  Flexlume  Sign  Co.  Ltd.  v.  Macey  Sign  Co.  Ltd.  (1923),  54 
O.L.R.  669,  and  in  the  Supreme  Court  of  Canada,  [19)24]  4 D.L. 
R.  49. 

October  22.  The  judgment  of  the  Court  was  read  by  Master, 
J.A. : — The  action  is  for  infringement  of  Canadian  patent  239618, 
dated  the  29th  April,  19124,  relating  to  improvements  in  portable 
electric  heaters,  and  also  for  infringement  of  an  industrial  design 
relating  to  portable  electric  heaters,  registered  at  Ottawa  on  the 
15th  January,  1924,  as  number  28  in  folio  6072. 

In  answer  to  the  claim  on  the  patent  the  defendants  raised  all 
the  usual  defences,  including  want  of  subject-matter,  want  of 
invention,  want  of  novelty,  prior  user  by  others,  prior  publication 
in  books  and  patents,  and  that  the  alleged  invention  was  a mere 
aggregation  of  parts  and  not  a combination. 

With  respect  to  the  claim  on  the  industrial  design  the  defences 
argued  before  us  on  this  appeal  were : — 

(1)  Publication  of  the  design  more  than  one  year  before  regis- 
tration. 

(2)  That  the  design  was  not  proper  subject-matter  for  regis- 
tration. 

(3)  That  the  design  as  registered  fails  to  comply  with  the 

requirements  of  the  statute  in  that  it  contains  no  description  of 
the  design.  * j 

At  the  trial,  judgment  was  directed  to  be  entered  for  the  plain- 
tiffs for  the  relief  prayed  in  the  statement  of  claim.  In  his  reasons 
for  judgment  the  learned  trial  Judge  does  not  refer  to  the  claim 
on  the  industrial  design  and  deals  with  the  claim  on  the  patent  in 
the  following  words  (quoting  the  paragraph  beginning,  “ The  fact 
of  the  patent,”  supra). 
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The  claims  as  set  forth  in  the  patent  are  as  follows : — 

“ 1.  An  electric  heater,  including  end  plates;  a curved  body 
plate  secured  between  said  end  plates;  a corresponding  curved 
front  plate  secured  between  said  end  plates  and  parallel  with  the 
main  portion  of  the  'body  plate ; a heating  element  mounted  on  the 
front  of  said  front  plate  and  spaced  therefrom;  a grating  supported 
by  said  end  plates  in  front  of  said  heating  element;  and  connect- 
ing members  extended  through  said  end  plates  between  the  body 
plate  and  front  plate. 

“ 2.  An  electric  heater,  including  end  plates  having  their  upper 
and  lower  portions  curved,  a curved  body  plate  supported  between 
said  end  plates  with  the  edges  of  said  body  plate  engaged  in  said 
end  plates;  a front  plate  supported  in  a similar  manner  between 
said  end  plates  and  parallel  with  the  main  portion  of  said  body 
plate;  heating  means  mounted  on  the  central  portion  of  the  said 
front  plate;  said  heating  means  including  a heating  element  hav- 
ing upstanding  coil  portions  carried  on  porcelain  tubes  and  con- 
nected above  and  below  said  porcelain  tubes  with  binding  posts  in 
pairs;  a grating  carried  by  said  end  plates  and  extended  in  front 
of  the  heating  means;  current  conducting  wires  extended  through 
said  body  plate  and  insulated  therefrom;  said  current  conducting 
wires  being  connected  with  the  first  and  last  binding  posts;  said 
body  plate  having  an  air  opening  in  its  lower  portion,  a handle 
carried  by  and  insulated  from  the  upper  portion  of  said  body 
plate;  and  connecting  rods  extending  through  said  end  plates 
between  the  body  plate  and  the  front  plate. 

“ 3.  An  electric  heater,  including  end  plates  of  substantially 
C-shape  and  having  depending  corner  legs;  a body  plate  of  sub- 
stantially 'C-shape  extended  between  said  end  plates  and  having  its 
longitudinal  edges  secured  therein;  the  upper  and  lower  edges  of 
said  body  plate  being  curved  back  upon  themselves  to  form  rounded 
upper  and  lower  edges  for  the  body  of  the  heater;  a front  plate 
having  curved  upper  and  lower  portions  and  extended  between  said 
end  plates  with  the  longitudinal  edges  of  said  front  plate  secured 
in  the  end  plates ; said  front  plate  being  substantially  parallel  with 
the  main  portion  of  the  body  plate;  the  central  portions  of  said 
body  plate  and  said  front  plate  being  vertical;  heating  means 
mounted  on  the  central  portion  of  the  front  plate  and  including 
a coiled  wire  spaced  outwardly  of  the  central  portion  of  the  said 
front  plate ; a grating  mounted  between  said  end  plates  and  extend- 
ing forwardly  of  the  heating  means ; the  body  plate  and  the  front 
plate  serving  to  and  from  an  air  compartment  therebetween;  said 
body  plate  having  an  air  opening  in  its  lower  portion;  a handle 
mounted  on  and  insulated  from  the  upper  portion  of  said  body 
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plate;  and  connecting  rods  extending  through  said  end  plates 
between  the  body  plate  and  the  front  plate.” 

I am  unable  to  find  any  ground  on  which  to  support  the  judg- 
ment complained  of.  In  his  argument  before  us  Mr.  Tilley,  for 
the  respondents,  emphasised  most  properly  the  great  commercial 
success  of  the  device  in  question,  and  relied  largely  on  this  fea- 
ture as  proving  invention,  utility,  and  novelty.  But  the  principle 
of  patent  law  in  regard  to  the  argument  based  on  commercial 
success  is  well-settled.  In  the  case  of  Longbottom  v.  Shaw  (1891), 
8 R.P.C.  833,  at  p.  336,  Lord  Herschell  said:- — 

“ Great  reliance  is  placed  upon  the  fact  that  when  this  patent 
was  taken  out  and  frames  were  made  in  accordance  with  it  there 
was  a larger  demand  for  them  ...  I do  not  dispute  that  that  is 
a matter  to  be  taken  into  consideration  hut  again  it  is  obvious  that 
it  cannot  be  regarded  in  any  sense  as  conclusive.  I think  that  its 
value  depends  very  much  upon  certain  other  circumstances.  If 
nothing  be  shewn  beyond  the  fact  that  the  new  arrangement 
results  in  an  improvement  and  that  this  improvement  causes  a 
demand  for  an  apparatus  made  in  accordance  with  the  patent  I 
think  it  is  of  very  little  importance.” 

And  Terrell,  in  the  6th  edition  of  his  work  on  Patents,  at  p.  41, 
says 

“ 'Commercial  success  alone,  without  the  solution  of  a difficult}r, 
will  not  establish  subject-matter.  For  commercial  success  is  often 
due  merely  to  commercial  enterprise,  or  the  awakening  of  a new 
demand.” 

And  he  refers  as  an  illustration  of  the  view  so  expressed  to 
Haskell  Golf  Ball  Co.  Ltd.  Y.  Hutchison  (No.  £),  25  R.P.C.  194. 
In  that  case,  notwithstanding  the  fact  that  the  Haskell  golf  ball 
had  proved  a great  commercial  success,  the  patent  which  had  been 
granted  for  it  was  held  by  the  House  of  Lords  to  be  invalid. 

Walker  on  Patents,  5tli  ed.,  sec.  40,  states  the  rule  thus — 

“ When  other  facts  in  the  case  leave  the  question  of  invention 
in  doubt,  but  only  then , the  fact  that  a process  or  machine,  or  other 
subject  of  a patent,  has  gone  into  general  use,  and  has  displaced 
other  processes  or  things  which  had  previously  been  employed  for 
analogous  uses,  is  sufficient  to  turn  the  scale  in  favour  of  the 
existence  of  invention.” 

Supplementing  their  first  ground  of  commercial  success,  the 
respondents  claim  that  the  essential  feature  of  the  invention  which 
makes  it  patentable  is  that  by  means  of  the  longitudinal  breadth 
and  rectangular  shape  of  the  heater,  but  more  particularly  in  con- 
sequence of  the  special  “ C”  curve  of  the  reflecting  surface,  this 
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heater  scatters  the  rays  of  heat  both  up  and  down  and  diffuses  them 
throughout  the  room  instead  of  concentrating  them  at  one  point 
as  did  the  earlier  heaters;  and  that  in  this  way  a new  mode  of 
operation  and  a new  result  is  produced. 

On  the  other  hand,  counsel  for  the  appellants  contend  that  the 
patent  is  invalid  on  all  the  different  grounds  set  forth  in  the  state- 
ment of  defence  and  amongst  others  on  the  ground  that  the  alleged 
invention  was  not  a proper  subject-matter  for  letters  patent,  hav- 
ing regard  to  the  nature  of  the  combination  claimed,  the  state  of 
the  art,  and  common  general  knowledge  at  the  date  when  the 
patent  was  issued. 

I prefer  resting  my  judgment  on  this,  which  I conceive  to  be 
perhaps  the  broadest  and  most  clearly  demonstrated  ground  of 
attack  adduced  by  the  defendants. 

If  one  bears  in  mind  and  applies  to  the  facts  two  well-settled 
principles  of  patent  law,  the  solution  of  the  problem  presented  on 
this  appeal  seems  to  me  to  afford  no  great  difficulty. 

The  first  principle  was  most  lucidly  stated  by  Lord  Justice 
Lindley  in  the  case  of  Gadd  and  Mason  v.  Mayor  etc.  of  Manchest&r 
(1892),  9 R.P.C.  516,  at  p.  524,  in  the  two  following  proposi- 
tions : — 

“ A patent  for  the  mere  new  use  of  a known  contrivance,  with- 
out any  additional  ingenuity  in  overcoming  fresh  difficulties,  is 
bad,  and  cannot  be  supported.  If  the  new  use  involves  no  ingen- 
uity, but  is  in  manner  and  purpose  analogous  to  the  old  use, 
although  not  quite  the  same,  there  is  no  invention;  no  manner  of 
new  manufacture  within  the  meaning  of  the  Statute  of  James. 
2.  On  the  other  hand,  a patent  for  a new  use  of  a known 
contrivance  is  good  and  can  be  supported  if  the  new  use  involves 
practical  difficulties  which  the  patentee  has  been  the  first  to  see  and 
overcome  by  some  ingenuity  of  his  own.  An  improved  thing  pro- 
duced by  a new  and  ingenious  application  of  a known  contrivance 
to  an  old  thing,  is  a manner  of  new  manufacture  within  the  mean- 
ing of  the  statute.  . . . 

“ If,  practically  speaking,  there  are  no  difficulties  to  be  over- 
come in  adapting  an  old  contrivance  to  a new  purpose,  there  can 
be  no  ingenuity  in  overcoming  them,  there  will  be  no  invention, 
and  the  first  rule  will  apply.  The  same  rule  will,  I apprehend,  also 
apply  to  cases  in  which  the  mode  of  overcoming  the  so-called  diffi- 
culties is  so  obvious  to  every  one  of  ordinary  intelligence  and 
acquaintance  with  the  subject-matter  of  the  patent,  as  to  present 
no  difficulty  to  any  such  person.  Such  cases  present  no  real  diffi- 
culty to  people  conversant  with  the  matter  in  hand,  and  admit  of 
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no  sufficient  ingenuity  to  support  a patent.  If,  in  these  two  classes 
of  cases,  patents  could  be  supported,  they  would  be  intolerable 
nuisances,  and  would  seriously  impede  all  improvements  in  the 
practical  application  of  common  knowledge.  . . . But  unless  an 
invention  can  be  brought  within  one  or  other  of  the  above  classes, 
a patent  for  it  cannot  be  held  bad  on  the  ground  of  want  of  subject- 
matter.” 

The  second  principle  which  I think  applies  to  the  issue  under 
consideration  may  be  stated  as  follows: — 

Aggregation  is  not  invention.  Nor  is  it  invention  to  combine 
old  devices  or  elements  into  a new  manufacture  without  producing 
either  a new  mode  of  operation  or  a new  result  which  is  not  merely 
analogous  to  the  old  result:  British  United  Shoe  Machinery  Co.  v. 
Fussell  & Son  Ltd.  (1908),  25  R.P.C.  631,  at  p.  657;  Terrell  on 
Patents,  6th  ed.,  p.  53;  and  Walker  on  Patents,  5th  ed.,  secs.  32, 
37,  and  38. 

There  is  no  invention  in  a mere  adaptation  of  a well-known 
idea,  in  a well-known  manner,  for  a well-known  purpose,  without 
igenuity,  though  the  adaptation  effects  an  improvement  which  sup- 
plants articles  already  in  the  market  and  is  commercially  very 
successful:  Carter  v.  Leyson  (1902),  19  R.P.C.  473. 

In  order  to  apply  these  principles  it  is  necessary  to  secure  an 
appreciation  of  the  nature  and  character  of  the  improvements 
which  the  plaintiffs  claim  to  have  made — and  for  that  purpose  to 
refer  to  the  evidence  on  the  state  of  the  art. 

A consideration  of  the  history  of  the  art  in  electric  heaters,  as 
it  appears  from  the  evidence  and  exhibits,  shews  that  the  common 
object  or  purpose  of  all  these  heaters  is  to  diffuse  the  rays  of  heat 
produced  from  an  electric  coil  by  reflecting  them  from  a burnished 
surface. 

The  Ledig  patent,  exhibit  13,  issued  in  1921,  affords  a good 
example  not  only  of  this  general  purpose  but  of  the  character  of 
the  means  adopted  to  accomplish  it — I refer  not  only  to  the  draw- 
ings but  to  the  claims  in  this  patent. 

In  some  cases  the  purpose  was  to  confine  these  rays  in  a com- 
paratively narrow  beam  which  could  be  directed  in  any  required 
direction, — horizontally,  perpendicularly,  or  at  any  intermediate 
angle.  This  is  particularly  exemplified  by  exhibits  12,  16,  and  27. 

In  other  cases  less  concentration  and  wider  diffusion  of  the  rays 
was  sought  and  attained  by  altering  the  shape  of  the  reflector. 
Heaters  of  such  a type  are  illustrated  by  the  Manbridge  patent, 
exhibit  17,  dated  1915;  by  the  Forshee  patent,  exhibit  21,  dated 
1922;  and  by  the  Frolick  patent,  exhibit  15,  dated  1924. 
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Common  knowledge  is  to  be  assumed  of  the  principle  that  the  App.Div. 
angle  of  incidence  is  equal  to  the  angle  of  reflection,  and  the  prac- 
tical application  of  this  principle  in  electric  heaters  presents  no 
difficulty  which  inventive  genius  is  called  on  to  overcome. 

In  exhibit  17  the  drawings  shew  a curved  reflector  for  the 
manifest  purpose  of  deflecting  the  rays  of  heat  upward,  and  the 
description  states  that  “ the  details  of  construction  of  the  body  of 
the  heater  are  unimportant  other  than  that  it  is  to  have  an  open  Products 
front  and  an  open  top  covered  by  a grid  97  ■ — and  in  describing  its  1/10 ' 
mode  of  operation  it  is  said:  “ The  heat  actuated  from  the  heating  Hasten,  J.A. 
element  is  deflected  by  the  hood  and  reflector  ‘ 23  9 downwardly  to 
the  lower  portion  of  the  lining,  where  it  is  redeflected  out  through 
the  front  opening  ‘ 2 9 99 

In  the  Forshee  patent,  exhibit  21,  the  claims  contain  as  an 
element  <e  a reflector  for  said  heating  element  of  substantially  U- 
shape  in  lateral  cross  section.”  The  shape  of  the  reflecting  surface 
appears  more  clearly  from  the  drawings. 

In  the  Frolick  patent,  exhibit  15,  the  description  contains  the 
statement  that,  “ As  shewn  in  figures  1,  2,  and  3,  the  top,  bottom, 
and  side  walls  of  the  heater  shall  preferably  converge  inwardly 
towards  the  rear  wall  16,  so  that  they  act  as  deflectors  for  directing 
the  heat  outwardly  into  the  room.” 

A curved  reflector  for  directing  the  rays  of  heat  from  a per- 
pendicular to  a horizontal  direction  is  shewn  by  the  Lowe  patent, 
exhibit  28  (1917).  This  is  a gas  heater,  but  the  principle  is  the 
same. 

Finally,  an  electric  heater  with  the  “ 0 ” form  reflector,  that 
is,  with  an  overhanging  roll  at  the  top  and  a curved  bottom  very 
similar  to  the  form  adopted  by  the  plaintiffs,  is  clearly  shewn  by 
the  Holmes  patent,  exhibit  14  (1921). 

Exhibit  33,  referred  to  by  the  witness  Gully  at  p.  104  of  the 
evidence,  shews  a cut  of  an  electric  heater  advertised  and  sold  by 
Superior  Electrics  Limited  in  1919  or  1920.  It  employs  a C- 
shaped  reflector  substantially  similar  to  that  of  the  plaintiffs  and 
manifestly  adapted  to  diffuse  the  rays  of  heat  in  a manner  very 
like  the  plaintiffs’. 

From  this  evidence  it  is  manifest  that  the  result  which  the 
plaintiffs  seek  to  accomplish  is  either  substantially  the  same  as 
results  previously  accomplished  or  at  the  very  least  highly  ana- 
logous thereto.  The  extent  of  the  dispersion  of  the  rays  of  heat 
is  a question  of  degree  only. 

The  alleged  invention  is,  however,  for  the  heater  itself,  that  is, 
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for  the  particular  construction  indicated  by  the  combination  of 
elements  set  forth  in  the  claims  above  quoted — and,  if  the  patent 
discloses  either  a new  manufacture  or  a new  mode  of  operation  of 
old  elements  acting  in  combination,  that  will  constitute  valid 
subject-matter  for  a patent  even  though  the  result  is  old. 

The  witness  Maybee,  an  expert  called  by  the  defendants,  sum- 
marises his  analysis  of  prior  patents  at  p.  75  as  follows : — 

"Mr.  Fetherstonhaugh : Now,  having  in  view  the  art,  what  do 
you  say,  Mr.  Maybee  ? A.  I have  not  found  in  the  plaintiffs’  pat- 
ent any  single  element  which  is  not  to  be  found  in  the  prior  art; 
and  the  majority  of  them  are  included  in  one  or  more  patents.  It 
was  not  new  to  have  a body  plate  and  a front  plate,  and  to  convex 
them  so  that  the  front  plate  acted  as  a reflector.  It  was  not  new 
to  support  an  element  on  the  front  plate.  It  was  not  new  to  let  air 
into  the  space  between  the  front  plate  and  the  body  plate.  It  was 
not  new  to  have  the  end  plate  with  lugs.  It  was  not  new  to  con- 
nect the  end  plates  and  the  body  together  by  through  connections 
running  from  side  to  side.  It  was  not  new  to  have  the  lamps  run 
vertically  in  parallel  relationship  to  one  another.  I do  not  think 
there  is  any  of  it  in  that  construction  which  was  not  known  in  the 
prior  art.” 

A consideration  of  the  evidence  and  exhibits  leads  me  to  the 
view  that  this  statement  is  warranted  and  that  all  the  elements  in 
the  three  combination  claims  in  question  are  old,  and  I can  dis- 
cover no  new  mode  of  operation. 

Each  of  the  elements  in  the  combination  performs  exactly  the 
same  function  as  in  the  earlier  patents,  and  the  only  difference  con- 
sists in  the  slightly  different  curve  which  is  given  at  the  top  and 
the  bottom  to  the  reflecting  surface.  It  seems  to  me  that  in  truth 
there  was  no  difficulty  which  had  puzzled  others  and  which  the 
alleged  inventor  had  to  overcome.  On  the  contrary,  if  any  mechanic 
skilled  in  that  class  of  manufacture  had  been  informed  of  the 
existing  state  of  the  art  as  disclosed  by  the  evidence  and  exhibits 
and  had  been  asked  to  construct  an  electric  heater  which  dispersed 
the  heat  more  widely  and  diffused  it  up  and  down,  I think  he  would 
not  have  the  slightest  difficulty  in  constructing  such  a heater. 

It  might  not  have  been  of  as  neat  and  elegant  a design  as  the 
plaintiffs’  heater,  but  that  question  falls  to  be  dealt  with  when  con- 
sidering the  other  branch  of  this  case,  and  does  not  touch  the 
matter  of  the  validity  of  the  plaintiffs’  patent.  For  these  reasons, 
I think  that  there  is  no  vaiid  subject-matter  in  this  patent,  and 
that  it  must  be  declared  to  be  invalid. 
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I have  not  referred  to  the  question  of  placing  the  article  on  App.  Div. 

sale  for  more  than  one  year  before  the  application  for  a patent  was 

made,  because  that  defence  is  not  raised  on  the  record,  and  no  

n . . . .,  , , Durable 

amendment  raising  it  was  sought.  Electric 

Holding  the  view  that  the  patent  is  invalid,  it  becomes  unneces-  Aco^Ltd?E 
sarv  to  discuss  the  question  of  infringement  or  to  consider  whether,  v. 
if  the  patent  were  valid,  the  omission  by  the  defendants  of  one  of  electric 
the  elements  in  the  combination,  viz.,  “ the  connecting  rods  extend-  Products 
ing  through  the  end  plates  between  the  body  plate  and  the  front  IiTD' 
plate,”  avoids  any  infringement.  Hasten,  J.A. 

Turning  now  to  the  plaintiffs’  claim  based  upon  their  industrial 
design,  the  objections  set  up  by  the  defendants  are  that  the  design 
is  invalid,  first,  because  it  was  not,  as  required  by  sec.  34  of  the 
Trade  Mark  and  Design  Act,  as  amended,  registered  within  one 
3Tear  from  the  publication  thereof  in  Canada;  second,  that  the 
design  is  not  proper  subject-matter  within  the  meaning  of  the 
Trade  Mark  and  Design  Act ; and,  third,  that  the  description  con- 
tained in  the  application  is  insufficient  and  fails  to  comply  with 
the  requirement  of  sec.  24  that  the  applicant  shall  furnish  a 
description  of  his  design. 

On  the  first  ground  of  attack  made  by  the  defendants  I think 
the  plaintiffs  must  fail.  The  date  of  registration  of  the  design  is 
the  15th  January,  1924,  and  it  appears  to  be  perfectly  plain  from 
the  evidence  of  Joseph  Gulley  (pp.  106  and  107)  and  from  exhibit 
34  that  the  plaintiffs  on  the  20th  December,  1922,  more  than  one 
year  before  the  registration  of  the  design,  sold  heaters  of  this 
description  to  Gulley  & Breay.  That  this  sale  constituted  publica- 
tion of  the  design  appears  clear  from  the  authorities. 

In  Edmunds  and  Bentwioh  on  Designs,  2nd  ed.,  p.  64,  it  is 
said : “ In  every  case  the  effect  of  dealing  commercially  with  a 
design  amounts  to  a publication  vitiating  any  subsequent  registra- 
tion; and  this  applies  wherever  the  substance  of  the  design  has 
been  published,  notwithstanding  alterations  in  details,  unless  these 
are  of  a material  character ; 99  and  that  statement  of  the  law  appears 
to  be  fully  borne  out  by  the  cases  there  cited  by  the  learned  authors. 

Mr.  Tilley,  for  the  plaintiffs,  suggested  that  the  provisions  of 
the  statute  relative  to  registration  of  industrial  designs  and  the 
rules  and  regulations  prescribed  by  the  Department  apply  to  render 
valid  the  registration  of  the  design  notwithstanding  the  terms  of 
sec.  34  of  the  Trade  Mark  and  Design  Act,  to  which  I have  already 
referred.  I am  unable  to  see,  however,  how  provisions  which  are 
made  to  regulate  the  procedure  for  the  registration  of  a valid 
design  and  to  indicate  the  form  in  which  such  application  shall 
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be  made  can  possibly  apply  to  validate  the  registration  of  a design 
which  the  Act  has,  by  sec.  34  as  amended,  declared  to  be  unregis- 
trable.  I think,  therefore,  that  on  this  ground  the  plaintiffs’  claim 
based  on  the  industrial  design  must  be  dismissed. 

The  result  is  that,  with  every  respect  for  the  judgment  of  the 
trial  Judge,  this  appeal  must  be  allowed  and  the  action  dismissed, 
both  with  costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Imperial  Bank  of  Canada  v.  Nixon. 

Contract — Guaranty  of  Liabilities  of  Customer  of  Bank — Statute  of 

Frauds — Omission  of  Fame  of  Customer — Oral  Evidence  to  Supply 

Fame  — Inadmissibility  — Written  Evidence  — Failure  to  Connect 

Documents  with  Instrument  of  Guaranty. 

By  a printed  instrument  signed  by  the  defendant,  he  purported,  for 
valuable  consideration,  to  “ guarantee  the  due  payment  and  discharge 
of  all  liabilities  to  the  Imperial  Bank  of  Canada  (herein  called  the 
bank)  of  (herein  called  the  customer),”  etc.  The  black 

space  left  for  the  name  of  the  customer  was  not  filled  in.  The  de- 
fendant was  sued  by  the  bank  upon  the  instrument:  — 

Held,  that,  as  the  bank  had  more  than  one  customer,  the  document 
standing  alone  did  not  satisfy  the  requirements  of  the  Statute  of 
Frauds;  and  parol  evidence  to  supply  the  name  was  inadmissible. 
Written  evidence  was  offered  to  render  the  guaranty  certain,  viz.,  an 
endorsement  upon  the  instrument,  describing  its  contents,  and  giving 
the  name  of  the  defendant  as  one  of  the  guarantors,  and  a subsequent 
statement  of  assets  and  liabilities  furnished  the  bank  by  the  defend- 
ant:— 

Held,  that  these  documents  were  not  so  connected  with  the  contract  or 
with  the  defendant  that  they  could  be  used  to  supplement  the  terms 
of  the  original  instrument. 

Action  upon  a guaranty. 

+ 

The  action  was  tried  by  Mowat,  J.,  without  a jury,  at  Ottawa. 

J.  F.  Smellie , for  the  plaintiffs. 

M.  J.  Gorman,  K.C.,  and  W.  R.  Hall,  for  the  defendant. 

March  1.  Mowat,  J. : — Action  on  a written  guaranty  of  a cus- 
tomer’s account  with  a bank  and  of  his  indebtedness  to  the  bank. 

The  words  were : “ For  valuable  consideration,  the  under- 
signed (herein  called  the  guarantors),  and  each  of  them  . . . 

guarantee  the  due  payment  and  discharge  of  all  liabilities  to 
Imperial  Bank  of  Canada  (herein  called  the  bank)  of 
“ herein  called  the  customer),”  etc.,  etc. 
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This  bond  (it  is  not  under  seal)  is  signed  by  the  three  indi- 
viduals who  composed  the  partnership  firm  of  Sinclair-Nixon 
Motor  'Company.  The  partnership  name  is  not  inserted  in  the 
body  of  the  document,  but  the  firm  name  appears  on  the  back  or 
finishing  part,  together  with  the  names  of  the  guarantors : — 

“ Hawkesbury,  Ont.,  Branch.  Account  of  Sinclair-Nixon  Motor 
Co.  Guarantee  of  D.  C.  Sinclair,  John  Cameron,  L.  Nixon, 
$25,000  each.” 

Effect  should  not  be  given  to  a negligent  omission  to  fill  in  the 
name  of  the  debtor  if  it  is  to  destroy  the  validity  of  an  instrument 
honestly  given  to  procure  credit,  where  the  meaning  is  reasonably 
plain.  And  I do  not  feel  bound  to  give  such  effect,  because  it  was 
perfectly  well  known  by  all  the  signatories,  including  the  defend- 
ant here,  and  he  must  be  presumed  to  have  seen  the  customer's 
and  debtor's  name  endorsed  as  above.  He  does  not  say  he  did  not. 
Therefore  the  principles  upon  which  the  Courts  will  act  must  be 
taken  to  be  those  expressed  by  the  Court  of  Appeal  in  Carter  v. 
White  (1883),  25  Ch.  D.  666,  holding  that  a guarantor  of  a bill  of 
exchange  was  not  discharged  by  reason  of  its  incompletion. 

The  name  of  a party  appearing  on  an  envelope  in  which  the 
agreement  was  contained  has  been  held  sufficient  to  supply  the 
omission  in  an  agreement:  Pearce  v.  Gardner,  [1897]  1 Q.B.  688 
(C.A.) ; Phipson's  Law  of  Evidence,  6th  ed.  (1921),  p.  526.  And 
here  the  name  of  the  firm  guaranteed  appears  on  another  part  of 
the  bond  itself  by  way  of  endorsement. 

I do  not  need  to  discuss  any  further  objections  made  in  the 
effort  to  enable  the  defendant  to  evade  his  liabilities  except  to  say 
that  it  was  not  proved  that  the  bank  agent  agreed  to  substitute 
another  person  for  Mr.  Nixon  upon  his  retiring  from  the  firm. 
The  agent  did  not  do  more  than  assent  to  the  reconstitution  of  the 
partnership,  if  such  assent  was  desired. 

There  will  be  judgment  for  the  plaintiff  bank  for  the  amount 
claimed,  with  costs;  if  the  defendant  Nixon  wants  an  account  he 
can  have  it,  but  will  pay  the  costs  of  it  as  a condition. 

The  defendant  appealed  from  the  judgment  of  Mowat,  J. 

September  20.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

McGregor  Young , K.C.,  for  the  appellant. 

J.  W.  Bain,  K.C.,  for  the  plaintiff  bank,  respondent. 

The  arguments  and  authorities  are  sufficiently  referred  to  in 
the  judgments. 


Mowat,  J. 
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October  22.  Riddell,  J.A. : — This  is  an  action  on  a written 
guaranty.  The  plaintiffs  succeeded  at  the  trial,  and  the  defendant 
now'  appeals  on  the  ground,  inter  alia , that  the  document  relied 
upon  does  not  satisfy  the  Statute  of  Frauds — the  name  of  the 
ee  customer  ” nowhere  appearing  in  it.  This  omission  is  admitted, 
but  the  learned  trial  Judge,  Mr.  Justice  Mowat,  holds  that  the 
omission  is  supplied  by  an  endorsement. 

The  facts  seem  simple  enough — the  defendant  was  in  partner- 
ship with  Sinclair  and  Cameron  in  an  automobile  business  under 
the  name  of  the  Sinclair-Nixon  Motor  Company — Sinclair  being 
the  active  partner.  This  firm  applied  to  the  plaintiff  bank  for 
credit  to  the  amount  of  $25,000,  and  this  was  agreed  to  be  given 
on  terms  that  “ they  were  to  supply  the  bank  with  the  individual 
guaranties  of  the  three  parties  ” — a document  purporting  to  be 
such  a guaranty  was  prepared  by  the  bank  manager  and  signed  by 
Nixon  and  Sinclair  in  the  bank.  In  the  management  of  the  busi- 
ness Nixon  left  everything  to  Sinclair  and  signed  what  Sinclair 
told  him  to. 

Nixon  went  out  of  the  firm  in  May,  1922,  and  one  MacE.,  to 
whom  he  sold  out,  came  in,  in  his  stead,  the  firm  name  being  con- 
tinued. Some  conversation  took  place  between  Nixon  and  the 
bank  manager  as  to  substituting  in  the  firm,  which  I shall  pass 
over,  as  I do  other  unimportant  facts. 

This  is  not  a case  in  which  the  plaintiff  sets  up  mistake  in 
reducing  the  contract  to  writing  or  appeals  to  the  equitable  doc- 
trine that  equity  looks  upon  that  as  done  which  ought  to  have  been 
done.  Had  this  been  the  case,  it  is  possible  other  considerations 
would  arise.  But  the  plaintiff  bank  places  the  case,  both  on  the 
pleadings  and  in  argument,  squarely  and  exclusively  upon  the  docu- 
ment actually  signed.  If  there  are  any  rights  outside  of  or  beyond 
those  given  by  that  document,  they  are  not  dealt  with  here. 

Moreover,  we  do  not  make  or  amend  the  law : our  sole  duty  is 
to  find  out  what  is  the  law  and  apply  it. 

Much  was  said  as  to  the  want  of  moral  merit  in  the  defence — 
with  that  we  have  nothing  to  do.  I agree  with  a recent  statement 
of  the  duty  of  the  Court  in  applying  the  Statue  of  Frauds : — 

“ It  has  often  been  said  that  the  Statute  of  Frauds  covers  more 
frauds  than  it  prevents.  On  the  other  hand  those  who  have  experi- 
ence of  disputes  as  to  oral  contracts  and  of  findings  rather 
prompted  by  sympathy  than  guided  by  evidence  know  the  value  of 
a statute  which  removes  uncertainty  as  to  the  terms  of  a contract 
by  prescribing  that  they  shall  be  in  writing;  and  it  is  a mistake 
in  the  administration  of  the  law  to  whittle  away  this  statute  in 
order  to  do  what  is  supposed  to  be  justice  in  a particular  case : ” 
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Thirl' ell  v.  Cambi , [1919]  2 K.B.  590,  at  pp.  596-597,  per  Scrut- 
ton,  L.J. 

Of  course  the  statute  does  not  apply  to  a guaranty  of  the 
debts  of  the  original  firm,  the  defendant  being  liable  for  them  with- 
out it:  Forth  v.  Stanton  (1669),  1 Wms.  Saund.  2101;  Fitzgerald 
v.  Dressier  (1859),  7 C.B.N.S.  374,  at  pp.  388,  392;  Sutton  & Co. 
y.  Grey , [18*94]  1 Q.B.  285  (C.A.) ; Orrell  v.  Coppoclc  (1856),  2 
Jur.  N.S.  1244.  And  equally  of  course  it  is  not  for  the  debt  of 
the  original  firm  that  the  plaintiff  bank  desires  to  enforce  the 
guaranty,  but  the  action  is  founded  on  clause  9 of  the  instru- 
ment : — 

“ Where  the  customer  is  a partnership,  this  guaranty  is  to 
extend  to  the  person  or  persons  for  the  time  being  and  from  time 
to  time  carrying  on  the  business  now  carried  on  by  the  customer, 
notwithstanding  any  change.” 

The  single  question  is,  does  this  document  meet  the  require- 
ments of  the  Statute  of  Frauds? 

Admittedly,  as  the  bank  had  not  only  one  “ customer,”  the 
document  standing  alone  does  not.  It  is  said  that  there  was  no 
doubt  as  to  who  the  customer  was : and  I agree.  But  to  prove  who 
is  meant,  requires  evidence. 

So  far  as  this  is  parol  evidence,  it  is  clear  that  it  is  inadmissible. 

As  to  the  written  evidence,  we  are  offered  two  documents  which 
are  said  to  render  the  guaranty  certain:  (1)  a statement  of  affairs 
of  the  defendant;  and  (2)  the  endorsement  on  the  guaranty. 

As  to  the  first,  it  has  the  same  defect  as  the  guaranty  itself — ■ 
it  does  not  identify  the  customer  or  the  account:  moreover,  to  con- 
nect it  with  the  guaranty  requires  parol  evidence,  which  the  law 
excludes.  The  guaranty  does  not  refer  to  it  so  asi  to  bring  in  the 
maxim  “ Verba  relata  hoc  maxim e operantur  per  referentiam  ut 
in  eis  inesse  videntur ” (Broom’s  Legal  Maxims,  9th  ed.,  p.  433, 
sqq).  There  are  no  “ verba  illata”  which  “ inesse  videntur Such 
cases  as  Hodges  v.  Horsfall  (1829),  1 Russ.  & Myl.  116,  do  not 
apply. 

As  to  the  second,  which  is  relied  on  by  the  learned  trial  Judge, 
I find  myself  unable  to  agree  with  his  conclusion.  I can  find 
nothing  to  indicate  that  the  defendant  ever  saw  the  endorsement 
or  that  it  was  so  much  as  written  at  the  time  of  the  signature.  No 
one  says  or  suggests  that  he  saw  it — he  was  not  asked  about  it — 
and  if  it  had  been  intended  to  rely  upon  it  some  evidence  should 
have  been  given.  It  seems  to  me  evident  that  the  endorsement 
was  the  act  of  the  bank  officers  for  the  purpose  of  filing:  that  it 
had  nothing  to  do  and  was  intended  to  have  nothing  to  do  with 
the  contract  itself. 
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It  is  unnecessary  to  discuss  the  many  cases  cited:  the  law  is 
quite  plain  and  thoroughly  established,  so  that  it  need  not  be 
stated. 

I would  allow  the  appeal  and  dismiss  the  action  with  costs  here 
and  below. 

Latchfoed,  C.J.,  agreed  with  Riddell,  J.A. 

Middleton,  J.A. : — I agree  that  this  appeal  must  be  allowed 
and  the  action  must  be  dismissed. 

The  contract  must  be  found  in  the  writing,  and  the  failure  to 
fill  in  the  name  of  the  customer  whose  account  is  to  be  guaranteed 
results  in  a document  which  omits  the  most  material  factor  of  the 
contract  and  so  fails  to  supply  the  evidence  in  writing  required  by 
the  Statute  of  Frauds. 

The  cases  relied  upon  by  Mr.  Bain  have  gone  far  in  allowing 
evidence  to  supplement  the  writing — e.g.,  where  “ my  property  ” 
is  spoken  of,  to  shew  what  was  meant,  where  there  was  only  one 
thing  which  would  answer  the  description — but  none  goes  so  far 
as  to  enable  the  bank  to  shew  that  “ the  customer  ” is  one  indi- 
vidual out  of  the  many  customers  of  the  bank.  Indeed,  I am  not 
sure,  from  the  document,  that  the  person  guaranteed  is  in  fact  a 
customer  of  the  bank — he  is  some  individual  for  convenience 
“ herein  called  the  customer.” 

Oede,  J.A. : — The  action  is  brought  against  the  defendant  as 
one  of  the  alleged  guarantors  of  the  indebtedness  of  a certain  part- 
nership to  the  plaintiff  bank. 

The  instrument  upon  which  the  defendant  is  charged  with  lia- 
bility is  a printed  form  of  guaranty  and  opens  with  these  words : — 

“ Form  No.  68  (Guarantee  Bond.) 

“ To  Imperial  Bank  of  Canada. 

“ 1.  For  valuable  consideration,  the  undersigned  (herein  called 
the  guarantors),  and  each  of  them  (if  more  than  one),  guarantee 
the  due  payment  and  discharge  of  all  liabilities  to  the  Imperial 
Bank  of  Canada  (herein  called  the  bank)  of 
(herein  called  the  customer),  whether  incurred  before  or  after  the 
date  hereof;” 

and  so  on  with  the  usual  numerous  provisions  designed  to  protect 
the  bank  and  hold  the  guarantors  in  the  case  of  a continuing  guar- 
anty. Among  the  provisions  is  the  following : — 

“ 9.  When  the  customer  is  a partnership,  this  guaranty  is  to 
extend  to  the  person  or  persons  for  the  time  being  and  from  time 
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to  time  carrying  on  the  business  now  carried  on  by  the  customer, 
notwithstanding  any  change  or  changes  in  the  name  or  member- 
ship of  the  customer’s  firm.” 

The  liability  of  each  guarantor  is  limited  to  $25,000,  and  the 
instrument  is  signed  by  the  defendant  and  also  by  two  others, 
namely  D.  C.  Sinclair  and  John  Cameron. 

By  some  oversight  the  name  of  the  principal  debtor  was  not 
inserted  in  the  blank  which  appears  in  the  first  paragraph  as 
quoted  above.  It  is  alleged  that  the  debtor,  at  the  date  of  the 
guaranty,  the  16th  May,  1921,  was  a partnership  carrying  on  busi- 
ness under  the  name  of  “ Sinclair-Nixon  Motor  Company,”  and 
the  bank  seeks  to  supply  the  omission  of  the  debtor’s  name  in  the 
instrument  by  oral  evidence.  The  evidence  submitted  for  this  pur- 
pose falls  into  two  distinct  categories,  viz.,  first,  evidence  to  con- 
nect the  language  of  the  instruments  with  the  endorsement  upon 
it,  which  is  in  the  following  words,  “ Hawkesbury,  Ont.,  Branch. 
Account  of  Sinclair-Nixon  Motor  Co. : Guarantee  of  D.  C.  Sinclair, 
John  Cameron,  L.  Nixon,  $25,000  each;  ” and  also  to  connect  the 
instrument  with  a subsequent  statement  of  assets  and  liabilities 
furnished  the  bank  by  Nixon.  And,  second,  evidence  that  the  per- 
son who  by  the  words  of  the  guaranty  was  therein  “ called  the  cus- 
tomer ” was  in  fact  the  firm  of  Sinclair-Nixon  Motor  Company : 
upon  the  principle  that  id  certum  est  quod  cerium  reddi  potest. 

The  firm  of  Sinclair-Nixon  Motor  Company,  when  the  instru- 
ment was  given,  was  in  fact  composed  solely  of  Sinclair,  Cameron, 
and  Nixon,  the  three  guarantors.  Whether  or  not  an  instrument 
whereby  the  members  of  a partnership  purport  to  guarantee  the 
partnership  liabilities  is  a guaranty  at  all  may  be  open  to  question 
but  need  not  be  discussed  now.  Neither  this  question,  nor  that  as 
to  whether  or  not  the  failure  to  insert  the  name  of  the  partnership 
as  the  principal  debtor  is  fatal  to  the  validity  of  the  instrument, 
would  be  of  any  consequence  if  the  defendant,  Nixon,  were  liable 
as  a partner  for  the  indebtedness  now  sought  to  be  recovered  from 
him.  But  the  bank  seeks  to  hold  him,  under  para.  9 of  the  instru- 
ment, in  respect  of  liabilities  incurred  by  a new  firm  carrying  on 
business  in  the  same  name  but  of  which  he  was  not  a member,  as 
the  bank  well  knew. 

The  bank’s  contention  that  the  omission  in  the  instrument  may 
be  supplied  by  reference  to  the  endorsement  may  be  disposed  of  in 
a few  words.  These  is  no  evidence  that  the  endorsement  was  there 
when  the  instrument  was  signed.  Notwithstanding  the  position 
of  the  endorsement  at  the  foot  of  the  page  upon  which  the  signa- 
tures appear  (the  instrument  is  printed  upon  both  sides  of  one 
6heet  of  paper)  its  obvious  purpose  is  merely  that  of  a precis  or 
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memorandum  of  the  contents  of  the  document  for  convenient 
reference.  In  the  absence  of  evidence  to  the  contrary,  the  infer- 
ence would  be  that  it  was  made  after  the  execution  of  the  instru- 
ment. Nor  is  there  anything  in  the  statement  of  Nixon’s  assets 
and  liabilities  to  connect  the  alleged  guaranty  with  the  principal 
debt.  The  statement  refers  only  to  his  individual  assets  and  lia- 
bilities, Upon  it  appear  these  words,  “ On  other  paper  endorsed 
or  guaranteed,  $25,000.”  It  is  argued  that  this  indicates  that  the 
debt  guaranteed  was  that  of  the  Sinclair-Nixon  Motor  Company; 
but  one  is  puzzled  to  see  how.  There  is  nothing  else  in  the  state- 
ment to  assist  in  determining  whose  paper  is  guaranteed.  The 
statement  presents  precisely  the  same  difficulty  as  the  guaranty 
itself,  and  I cannot  see  how  an  admission  by  Nixon  that  he  was 
liable  upon  some  guaranty  for  $25,000  advances  the  matter. 

There  is  nothing  in  this  case  to  bring  it  within  the  class  of 
cases  like  Pearce  v.  Gardner,  [1897]  1 Q.B.  688,  to  which  the 
learned  trial  Judge  refers.  In  that  case  an  envelope  containing  a 
letter  was  admitted  to  shew  the  name  of  the  person  to  whom  the 
letter  was  addressed.  There  is  little  practical  difference  between 
the  admission  of  evidence  to  identify  the  envelope  with  the  letter 
and  the  admission  of  evidence  that  two  separate  sheets  of  notepaper 
upon  which  a letter  is  written  form  one  document. 

The  second  question  is,  in  my  judgment,  equally  simple.  It  is 
of  course  essential  that  in  order  to  fulfill  the  requirements  of  the 
Statute  of  Frauds  as  to  guaranties  the  memorandum  or  note  in 
writing  (whether  in  the  form  of  one  document  or  several  con- 
nected documents)  must  embody  all  the  terms  of  the  contract, 
except  that  the  consideration  need  not  be  mentioned  in  the  writ- 
ing. 

Now  the  subject-matter  or  “main  object”  (Halsbury’s  Laws  of 
England,  vol.  15,  p.  463)  of  a guaranty  is  the  indebtedness  guar- 
anteed. I think  I am  safe  in  saying  that  no  case  where  oral  evi- 
dence has  been  admitted  to  illuminate  the  memorandum  or  note  in 
writing  of  a contract  within  the  purview  of  the  Statute  of  Frauds 
has  gone  the  length  of  supplying  a missing  term  of  the  contract 
itself.  It  is  argued  that  the  addition  of  the  words  “ herein  called 
the  customer  ” sufficiently  marks  the  person  to  whom  the  advances 
are  to  be  made  to  admit  oral  evidence  of  his  identity  to  be  given. 
In  the  first  place  it  must  be  noted  that  the  words  “ herein  called 
the  customer  ” are  not  inserted  in  the  contract  as  a substitute,  qua 
contract,  for  the  name  of  the  principal  debtor.  The  word  “ cus- 
tomer ” is  a mere  symbol  to  avoid  the  continual  repetition  of  the 
customer’s  name.  It  might  as  well  have  been  “ X ” or  “ debtor.” 
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The  contract  is  wholly  incomplete  in  that  it  fails  to  mention  or 
indicate  in  any  way  whatever  who  the  principal  debtor  is. 

To  admit  evidence  to  supply  an  omission  of  this  character 
would  be  in  effect  to  repeal  the  Statute  of  Frauds. 

It  is  unnecessary  to  review  the  authorities.  Those  cited  by 
counsel  for  the  respondent  are  all  instances  of  contracts  which  ivere 
complete,  but  which  required  parol  evidence  to  explain  what  the 
parties  meant  by  some  expression.  In  Plant  v.  Bourne , [1897]  2 
€h.  281,  evidence  was  admitted  to  prove  that  by  the  words  “ twenty- 
four  acres  of  land,  freehold,  at  Tottenham,”  was  meant  the  24  acres 
of  land  at  Tottenham  belonging  to  the  vendor.  In  Carr  v.  Lynch, 
[1900]  1 Ch.  613,  evidence  was  admitted  to  shew  that  the  word 
“ you  ” in  a letter  commencing  as  follows,  “ Dear  Sir, — In  con- 
sideration of  you  having  this  day  paid  me  the  sum  of  £50  . . . 

I hereby  agree,”  etc.,  could  be  identified  with  the  person  who  had 
in  fact  that  day  paid  the  writer  the  £50. 

Cases  like  these  are  merely  examples  of  the  rule  that  where  you 
have  a memorandum  or  note  in  writing  which  completely  satisfies 
the  requirements  of  the  statute,  you  may  by  oral  evidence  identify 
the  parties  or  the  subject-matter.  The  evidence  must  be  such  as  of 
necessity  will  fit  the  contract  and  exclude  any  alternative.  The  case 
in  our  Court  of  Appeal  of  Clergue  v.  Preston  (1904),  8 O.L.R.  84, 
exemplifies  this.  There  the  letter  of  a firm  of  solicitors  referred 
to  “ a client  of  ours  who  owns  an  undivided  two-thirds  interest  in  ” 
certain  lands,  and  it  was  held  that  there  was  no  substantial  differ- 
ence between  that  description  of  the  vendor  and  the  words  “ the 
owner.”  ce  It  is  a statement  of  fact  as  to  which  there  can  be  per- 
fect certainty : ” Moss,  C. J.O.,  at  p.  86.  But  when  the  only  descrip- 
tion of  the  purchaser  was  contained  in  a letter  to  his  solicitor  from 
the  vendor,  in  which  he  was  spoken  of  as  “ your  client,”  it  was  held 
that  the  description  was  insufficient:  Skelton  v.  Cole  (1857),  1 
DeG.  & J.  587. 

Here  the  insertion  in  the  blank  space  intended  for  the  name 
of  the  principal  debtor  of  the  name  of  any  of  the  bank’s  customers, 
or  indeed  of  any  other  person  in  the  world,  would  be  consistent 
with  the  language  of  the  contract. 

I would  allow  the  appeal  and  dismiss  the  action  with  costs. 

Masten,  J.A.,  agreed  with  Orde,  J.A. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Moore  v.  Irwin. 

Release — Claim  of  Daughter  of  Intestate  to  Distributive  Share  in  his 
Estate — Document  Set  up  as  Release — Recital — Three  Daughters 
Named  as  Joining  in  Cove?iant  — Execution  by  two  only  * — In- 
demnity — Benefit  Received  by  Daughter  to  be  Brought  into  Hotch- 
pot. 

An  appeal  by  the  defendant  from  the  judgment  of  Rose,  J., 
ante  245. 

November  3.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

R.  ,G.  Agnew , for  the  appellant,  contended  that  the  release 
executed  by  the  plaintiff  was  not  a joint  or  joint  and  several 
agreement;  and  the  plaintiff,  having  received  $1,000,  which  was 
all  the  benefit  accruing  to  her,  could  not  be  heard  now  to  complain. 
Further,  knowing  what  was  in  the  document,  her  delay  in  repudi- 
ating was  fatal:  ITalsbury’s  Laws  of  England,  vol.  14,  para.  1243. 
If  the  release  was  not  binding  upon  the  plaintiff,  she  should  bring 
into  hotchpot  the  amount  she  received. 

C.  R.  McKeown , K.C.,  for  the  plaintiff,  respondent,  was  asked 
by  the  Court  whether  he  would  consent  to  bring  the  $1,000  into 
hotchpot;  and  he  agreed  to  do  so. 

The  Court  then  disposed  of  the  case  by  dismissing  the  appeal 
with  costs,  without  prejudice,  however,  to  the  right  of  the  appel- 
lant (the  administrator)  to  be  indemnified  out  of  the  estate;  and 
directed  that  the  respondent’s  $1,000  should  be  brought  into  hotch- 
pot in  the  administration. 


[IN  CHAMBERS.] 

Re  Wythe, 

Insurance  (Life)  — Designation  of  Father  and  Mother  of  Insured  as 
Beneficiaries — Preferred  Class — Subsequent  Designation  by  Testa- 
mentary Document  of  “ Future  Wife  ” as  Beneficiary  of  Half  of 
Estate,  “ including  Insurance  ” — Future  Wife  Becoming  Wife  and 
Surviving  Insured — Whether  Entitled  as  Preferred  Beneficiary — 
Ontario  Insurance  Act,  1924,  secs.  134,  136,  139,  140,  141 — Effect  of 
Testamentary  Document  not  Properly  Executed  as  Will — Opera- 
tion as  Designation  of  Wife  immediately  before  Date  of  Death — 
Sec.  136(2). 

Two  policies  of  insurance  upon  the  life  of  W.,  an  unmarried  man  at 
the  time  of  their  issue,  named  his  mother  and  father  respectively  as 
beneficiaries.  W.,  contemplating  marriage  with  K.  H.,  executed  a 
memorandum  reading:  “ This  is  to  certify  that  I . . . being  of 

sound  mind,  do  leave  one-half  of  my  estate  to  Miss  Iv.  H.,  including 
insurance.”  This  was  not  witnessed  as  a will  in  the  manner  re- 
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quired  by  the  Wills  Act.  The  marriage  with  K.  H.  took  place,  and 
W.  died  shortly  afterwards:  — 

Held,  that  this  designation  by  the  insured  of  a “ future  wife  ” as  bene-  Re 
ficiary  operated  to  take  away  the  rights  of  the  preferred  beneficiaries 
previously  designated. 

An  appointment  before  marriage,  where  marriage  afterwards  actually 
takes  place,  is  an  appointment  in  favour  of  “ a wife  ” within  the 
meaning  of  the  Ontario  Insurance  Act,  1924,  14  Geo.  V.  ch.  50. 

Sections  134,  136,  139,  140,  and  141  of  the  Act  considered. 

In  another  view,  W.,  by  a document  which  was  testamentary  in  its 
nature,  purported  to  leave  to  his  future  wife  a half  interest  in  his 
estate.  The  document,  though  it  did  not  operate  as  a will,  did 
operate  as  a designation  of  a beneficiary  of  the  insurance  money 
under  sec.  136.  As  a testamentary  document  it  would  be  operative 
only  upon  the  death  of  W.,  and  so  became  operative  after  the  bene- 
ficiary had  become  his  wife.  The  provision  in  subsec.  2 that  a 
declaration  made  by  will  shall,  as  against  a subsequent  declaration, 
be  deemed  to  have  been  made  at  the  date  of  the  will,  does  not  inter- 
fere with  the  general  rule  that  a testamentary  document  operates  as 
though  executed  immediately  before  the  death. 

Motion  by  Kathleen  Wythe,  widow  of  Percival  Thomas  Henry 
Wythe,  for  an  order  for  payment  out  of  court  to  her  of  half  the 
moneys  paid  into  court  by  two  insurance  societies,  being  the 
moneys  payable  under  two  policies  upon  the  life  of  the  deceased. 

October  25.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

II.  D.  Petrie,  for  the  applicant. 

The  father  and  mother  of  the  deceased  were  notified  but  did 
not  appear. 

November  3.  Middleton,  J.A. : — At  the  time  of  the  issue  of 
the  policies  Percival  Thomas  Henry  Wythe  was  an  unmarried 
man.  The  policy  issued  by  the  Foresters  named  his  mother, 
Josephine  Wythe,  as  beneficiary.  The  policy  issued  by  the  Macca- 
bees named  his  father,  William  Wythe,  as  beneficiary.  Wythe, 
contemplating  marriage  with  Kathleen  Hosking,  executed  a mem- 
orandum reading  as  follows:  “Hamilton,  July  28th?  1924.  This 
is  to  certify  that  I,  Percival  Thomas  Henry  Wythe,  being  of  sound 
mind,  do  leave  one  half  of  my  estate  to  Miss  Kathleen  Hosking, 
including  insurance.  P.  T.  JI.  Wythe,  M.D.” 

The  marriage  was  celebrated  on  the  5th  September,  1925. 

The  insured  having  died,  his  widow  claimed  to  be  entitled  to 
one  half  of  the  proceeds  of  the  insurance  by  virtue  of  this  writing. 
The  entire  insurance,  however,  was  claimed  by  the  father  and 
mother^  whereupon  the  insurance  companies  paid  the  money  into 
court  under  orders  made  by  the  Master.  The  widow  now  applies 
for  payment  out  to  her  of  $1,000,  or  one-half  of  the  proceeds  of 
each  policy. 

The  question  thus  raised  is.  whether  a designation  by  the 
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Middle-ton,  hisured  of  “a  future  wife  ” operates  to  take  away  the  rights  of 
JA’  ^referred  beneficiaries  designated  at  an  earlier  date. 

1906.  By  sec.  139  of  the  Ontario  Insurance  Act,  1924,  14  Geo.  Y. 

Re  Wythe,  ch.  50,  where  the  insured  has  designated  as  beneficiary  a member 
of  the  class  of  preferred  beneficiaries,  a trust  is  created  in  favour 
of  the  designated  beneficiary,  and  the  money  cannot  be  taken 
from  that  beneficiary  save  by  the  method  specifically  permitted  by 
the  statute,  so  long  as  any  of  the  class  of  preferred  beneficiaries 
remain. 

By  sec.  140,  the  insured  may,  in  the  manner  pointed  out  by 
sec.  136,  transfer,  wholly  or  in  part,  the  benefit  of  the  contract  to 
any  one  or  more  of  the  class  of  preferred  beneficiaries. 

By  sec.  134,  preferred  beneficiaries  are  the  husband,  wife,  chil- 
dren, grandchildren,  father  and  mother  of  the  person  insured. 

The  question  thus  narrows  itself  to  this,  is  an  appointment 
made  before  marriage,  where  marriage  afterwards  actually  takes 
place,  an  appointment  in  favour  of  “ a wife  within  the  meaning 
of  the  statute?  This  must  be  answered  upon  a consideration  of 
the  terms  of  the  statute  itself,  and  I find  the  key  to  the  interpre- 
tation of  this  statute  in  sec.  141.  That  section  first  uses  the  term 
“ future  wife 99  and  so  uses  it  as  to  indicate  to  me  that  an  ap- 
pointment made  before  marriage  in  favour  of  the  woman  who  is 
afterwards  married  is  to  be  regarded  as  an  appointment  in  favour 
of  a wife.  That  section  provides  that  where  the  insurance  money 
is  declared  to  be  for  the  benefit  of  the  wife  or  of  a future  wife  of 
the  insured  the  word  “ wife  ” is  to  mean  the  wife  living  at 
the  maturity  of  the  contract.  It  is  true  that  by  subsec.  3 this 
does  not  apply  where  the  beneficiary  is  designated  by  name  as  in 
this  case,  but  the  effect  of  this  limitation  would  be  that  if  the 
present  widow  had  predeceased  her  husband,  and  he  had  married 
again,  the  second  wife  would  not  have  taken.  The  limitation  does 
not  destroy  the  inference  which  I draw  that  the  word  “ wife  99  in- 
cludes a future  wife ; it  merely  gives  a second  wife,  who  survives,  the 
right  to  take  that  which  was  given  to  the  first  wife  in  cases  where 
she  is  not  designated  by  name. 

By  a somewhat  different  process  of  reasoning,  I have  arrived 
at  the  same  conclusion.  The  document  which  was  here  executed 
is  testamentary  in  its  nature.  The  deceased  purports  to  leave  to 
his  future  wife  a half  interest  in  his  estate.  The  document  re- 
garded as  a testamentary  instrument  is  valueless  because  it  was 
not  duly  executed,  but  it  operates  as  a designation  of  the  insur- 
ance money  under  the  provisions  of  sec.  136,  for  b}7  subsec.  2 
it  is  provided  that  a declaration  contained  in  an  unrevoked  in- 
strument purporting  to  be  a will  shall  be  effective  as  a declaration 
notwithstanding  that  the  instrument  is  invalid  as  a testamentary 
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document.  As  a testamentary  document  it  would  be  operative 
only  upon  the  death  of  the  insured,  and  so  became  operative 
after  the  beneficiary  had  become  in  the  full  sense  of  the  word  the 
wife  of  the  insured.  This  is  recognised  by  the  statute,  for  by  the 
subsection  already  quoted  it  is  provided  that. where  a declaration 
is  made  by  a will  it  shall,  as  against  a subsequent  declaration,  be 
deemed  to  have  been  made  at  the  date  of  the  will  and  not  at  {he 
date  of  the  death  of  the  testator.  This,  it  will  be  observed,  is 
merely  for  the  purpose  of  determining  the  priority  where  there 
are  two  or  more  designations,  and  does  not  interfere  with  the 
general  principle  that  a testamentary  document  operates  as  though 
executed  immediately  prior  to  the  death. 

The  order  should  therefore  go  for  payment  out  to  the  widow 
of  her  $1,000,  $500  out  of  each  fund. 


Middleton, 

J.A. 

1926. 

Re  Wythe. 


[APPEL-LATE  DIVISION.] 

Bizeau  v.  Canadian  National  Railway  Co.  and  Aziz.  1926. 

'Negligence — Motor  Vehicle  Struck  t>y  Train  at  Level  Highway  Grossing  Nov.  5. 
— Passenger  in  Vehicle  Killed — Action  under  Fatal  Accidents  Act 
against  Railway  Company  and  Owner  of  Vehicle — Findings  of  Jury 
— Negligence  of  Railway  Company  and  Passenger  Negatived — Re- 
sponsibility of  Owner  to  Passenger  for  Negligence  of  Driver  of 
Vehicle — Highway  Traffic  Act,  1923,  secs.  2(a),  11(1),  25,  42(1),  54 
— “ Licensed  Chauffeur  ” — Damages  “ Occasioned  by  a Motor 
Vehicle  ” — Master  and  Servant  — - Common  Employment  — Work- 
men’s Compensation  Act,  4 Geo.  V.  ch.  25,  sec.  3(4) — Casual  Em- 
ployment— Limitation  of  Actions. 

B.  was  allowed  by  the  defendant  A.,  who  owned  a motor  truck,  to  go 
upon  the  truck  from  Trenton  to  Toronto,  B.  agreeing  to  assist  in 
loading  the  truck  with  goods  which  A.  had  undertaken  to  carry  to 
Toronto  and  in  unloading  at  Toronto.  The  truck  was  driven  by  A/s 
son;  at  a level  highway  crossing  it  was  struck  by  a train  of  the 
defendant  railway  company  and  B.  was  killed.  In  an  action  brought 
by  the  widow  and  children  of  B.  under  the  Fatal  Accidents  Act,  the 
jury  found  the  defendant  A.  guilty  of  ngeligence  “ for  allowing  his 
son  to  not  use  more  care  in  driving  the  said  truck  upon  the  public 
highway.”  The  jury  also  found  that  there  was  no  negligence  on  the 
part  of  the  defendant  railway  company  and  none  on  the  part  of  B. 

The  trial  Judge  (Meredith,  C.J.C.P.),  gave  judgment  for  the  plaintiff 
the  widow  for  the  damages  assessed  by  the  jury  against  the  defendant 
A.  with  costs,  and  dismissed  the  action  as  against  the  company  with 
costs.  He  declined  to  order  that  the  costs  paid  to  the  railway  com- 
pany should  be  repaid  to  the  plaintiff  by  the  defendant  A.  (ante  177). 

The  defendant  A.  appealed  from  the  judgment;  and  the  plaintiffs 
gave  notice  of  appeal  from  the  judgment  as  to  costs,  but  this  appeal 
was  not  pressed:  — 

Held,  upon  the  appeal  of  the  defendant  A.,  that  B.  was  nothing  more 
than  a passenger  for  hire  upon  A.’e  truck;  that  the  finding  of  the 
jury  as  to  A.’s  negligence,  in  the  light  of  the  undoubted  facts,  meant 
only  that  A.’s  son  did  not  use  the  care  and  discretion  he  should  have 
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used  in  driving  the  truck  upon  the  highway,  and  that  A.  was  liable 
for  his  son’s  default;  that  the  death  of  B.  was  caused  by  the  negli- 
gence of  A.’s  son  and  servant  operating  the  truck;  and  the  judgment 
was  affirmed. 

Pei ' Latchford,  C.J.,  and  Riddell,  J.A.: — If  B.  was  the  servant  of  A., 
A.  had  done  all  that  a master  is  called  upon  to  do  at  the  common  law: 
the  son  was  a competent  and  experienced  driver,  and  A.  had  warned 
both  the  son  and  B.  to  keep  a careful  lookout  at  crossings.  The 
plaintiffs  could  not  claim  any  advantage  from  the  Workmen’s  Com- 
pensation Act,  B.’s  employment,  if  any,  being  of  a casual  nature 
within  the  exception  in  sec.  3(4)  of  the  Act,  4 Geo.  V.  ch.  25,  sec. 
3(4);  and  they  would  not  be  saved  by  sec.  31  of  the  Act  of  1915, 
5 Geo.  V.  ch.  25,  amending  sec.  105  of  the  principal  Act.  The  com- 
mon law  rule  that  the  common  master  is  not  liable  to  one  of  his 
servants  for  the  negligence  of  another  could  not  be  applied;  and  the 
plaintiffs  would  be  entitled  to  recover  against  the  defendant  A.  for 
the  negligence  of  his  servant  in  the  course  of  his  employment. 

Even  if  A.’s  son  was  not  a licensed  chauffeur  (sec.  17(1)  of  the  High- 
way Traffic  Act,  1923,  13  & 14  Geo.  V.  ch.  48),  that  had  no  part  in 
causing  the  accident  and  was  immaterial. 

Godfrey  v.  Cooyer  (1920),  46  O.L.R.  565,  and  Walker  v.  British  Colum- 
bia Electric  Railway  Co.,  [1926]  1 D.L.R.  1162,  referred  to. 

Quaere,  whether  sec.  17(1)  forbids  having  any  one  (son  or  otherwise) 
who  is  not  a licensed  chauffeur  receiving  compensation — sec.  2(a)  — 
to  drive  a motor  vehicle. 

Section  25  of  the  Act  imposes  a penalty  on  a person  who  drives  a motor 
vehicle  on  a highway  negligently;  the  negligence  of  the  driver  is  a 
violation  of  the  Act  which  makes  the  owner  liable  under  sec.  42(1); 
and  the  Act  applies  to  the  case  of  a driver  negligently  driving  a 
motor  vehicle  in  front  of  a train. 

Parlov  v.  Lozina  and  Raolovich  (1920),  47  O.L.R.  376,  and  Driscoll  v. 
Colletti  (1926),  58  O.L.R.  444,  applied. 

Section  .54  of  the  Act  provides  that  no  action  shall  be  brought  against 
a person  for  the  recovery  of  damages  “occasioned  by  a motor  vehicle” 
after  the  expiration  of  six  months  from  the  time  when  the  damages 
were  sustained.  But  here  the  damages  were  not  occasioned  by  a 
motor  vehicle,  but  by  the  locomotive  of  the  train,  which  was  enabled 
to  occasion  them  by  the  negligence  of  the  driver  of  the  motor  vehicle. 

The  only  limitation  was  that  of  the  Fatal  Accidents  Act,  sec.  6 — 
“twelve  months  after  the  death  of  the  deceased” — within  which  time, 
but  not  within  six  months,  this  action  was  brought. 

Semble,  in  any  case  an  action  of  this  nature  brought  for  “damages 
occasioned  by  a motor  vehicle”  is  not  limited  by  sec.  54. 

Harris  v.  Yellow  Cab  Ltd.  (1926),  59  O.L.R.  8,  referred  to. 


An  appeal  by  the  defendant  Aziz  from  the  judgment  of  Mere- 
dith, C.J.C.P.,  at  the  trial  (16th  April,  1926),  upon  the  findings 
of  a jury,  in  favour  of  the  plaintiff  Nellie  Bizeau  against  the  ap- 
pellant for  the  recovery  of  $4,000  damages  in  an  action  brought 
under  the  Fatal  Accidents  Act  to  recover  damages  for  the  death 
of  John  Bizeau,  husband  of  the  plaintiff  Nellie  Bizeau,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendants  or  one  of 
them.  John  Bizeau  was  being  carried  in  a truck  owned  by  the 
appellant  and  driven  by  his  son,  when  the  truck  was  struck  by  a 
train  of  the  defendant  railway  company  at  a level  highway  cross- 
ing. The  jury  found  the  appellant  guilty  of  negligence  “ for 
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allowing  his  son  to  not  use  more  care  in  driving  the  said  truck 
on  the  public  highway;”  they  assessed  the  damages  at  $4,000, 
saying  that  Nellie  Bizeau  should  receive  the  whole  amount  and 
nothing  should  be  awarded  to  the  other  plaintffs,  her  children; 
they  also  found  that  there  was  no  negligence  on  the  part  of  the 
defendant  railway  company  and  none  on  the  part  of  Bizeau. 
The  trial  Judge  gave  judgment  for  the  plaintiff  Nellie  Bizeau 
against  the  appellant  with  costs,  and  dismissed  the  action  as 
against  the  defendant  railway  company  with  costs,  refusing  to 
order  that  the  costs  paid  to  the  railway  company  should  be  repaid 
to  the  plaintiff  by  the  appellant,  the  defendant  Aziz:  ante  177. 

October  21  and  .22.  The  appeal  was  heard  by  Latchford, 
C.J.,  Riddell,  Middleton,  Hasten,  and  Orde,  JJ.A. 

D.  L.  McCarthy , K.C.,  for  the  appellant,  submitted  that  from 
the  learned  trial  Judge’s  charge  it  was  difficult  to  ascertain 
whether  he  considered  that  Bizeau  was  a fellow-employe  of  Aziz 
junior,  or  whether  he  was  merely  an  invitee  or  passenger  in  the 
truck.  It  was  also  difficult  to  ascertain  from  the  learned  Judge’s 
charge  whether  he  regarded  the  action  as  one  at  common  law  or 
under  the  Highway  Traffic  Act.  On  the  evidence  and  the  author- 
ties  it  appeared  to  be  dear  that  Bizeau  was  a fellow-employe  of 
Aziz  junior;  and,  if  the  action  was  brought  at  common  law,  the 
doctrine  of  common  employment  applied,  and  the  action  must 
fail.  If  the  action  was  brought  against  Aziz  senior  as  owner  of 
the  truck,  under  sec.  42(1)  of  the  Highway  Traffic  Act,  the 
action  was  barred  by  the  limitation  provided  in  sec.  54;  but  in 
either  case,  whether  the  action  was  at  common  law  or  under  the 
Highway  Traffic  Act,  the  findings  of  the  jury  were  not  sufficient 
upon  which  to  base  a judgment  against  the  owner  of  the  truck. 

F.  Regan,  for  the  plaintiffs,  respondents,  argued  that  Aziz  had 
permitted  Bizeau  to  come  to  Toronto  on  a truck  driven  by  Aziz’s 
son.  Bizeau  was  therefore  a passenger  and  not  responsible  for 
the  operation  of  the  truck,  and  Aziz  was  responsible  for  any 
injury  to  Bizeau  by  reason  of  the  negligent  operation  of  the  truck, 
both  at  common  law  and  under  the  Highway  Traffic  Act.  Upon 
a perusal  of  the  evidence  and  the  authorities  it  was  clear  that 
Bizeau  was  not  a fellow-employe  of  Aziz  junior,  the  driver  of  the 
truck,  and  therefore  an  action  was  maintainable.  Under  the 
Highway  Traffic  Act,  the  onus  was  placed  upon  the  owner  and 
driver  of  the  motor  vehicle  to  prove  that  they  were  not  negligent 
in  its  operation.  The  jury  found  that  the  owner  of  the  truck, 
namely,  Aziz  senior,  was  negligent  in  allowing  his  son  to  operate 
the  motor  truck  in  question  in  a negligent  manner;  consequently 
under  the  Act  Aziz  senior  was  liable,  as  he  had  not  discharged 
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the  onus  placed  upon  him  by  the  statute,  which  was  ample 
evidence  to  justify  the  finding  of  the  jury  in  this  respect.  The 
jury  also  found  that  Bizeau  was  not  in  any  way  negligent,  and 
there  was  ample  evidence  to  justify  their  finding  in  this  respect. 
Section  42(1)  of  the  Highway  Traffic  Act  did  not  bar  the  bringing 
of  the  action.  The  damages  suffered  in  this  case  were  not  such 
as  are  contemplated  by  sec.  42(1),  but  were  of  an  entirely 
different  kind,  being  damages  that  arose  through  and  by  the  oper- 
ation of  the  Fatal  Accidents  Act,  and  as  a result  the  action  was 
not  barred. 

Ji.  E.  Laidlaw , for  the  defendant  railway  company. 

McCarthy , in  reply. 


November  5.  Riddell,  J.A. : — An  action  under  Lord  Camp- 
belPs  Act,  arising  out  of  the  death  in  an  accident  of  John  Bizeau, 
on  the  24th  April,  1924,  the  action  having  been  begun  on  the 
23rd  April,  1925,  and  tried  in  April,  1926,  before  the  Chief  Justice 
of  the  Common  Pleas  and  a jury  at  Toronto ; on  the  verdict  of  the 
jury,  judgment  was  entered  against  Aziz  for  $4,000  and  costs  and 
in  favour  of  the  railway  company  with  costs — ante  177. 

Aziz  appealed,  and  the  plaintiff  served  notice  that  on  the 
hearing  of  the  appeal  she  would  “contend  and  insist  that  the 
said  judgment  should  be  varied  in  so  far  as  the  disposition  of  the 
costs  of  the  defendant  the  Canadian  National  Railway  is  con- 
cerned, and  that  the  plaintiff  should  be  allowed  the  taxed  costs 
which*  she  has  been  ordered  to  pay  to  the  defendant  the  Canadian 
National  Railway  Company,  against  the  defendant  S.  J.  Aziz;  or 
in  the  alternative  that  the  action  should  be  dismissed  as  against 
the  defendant  the  Canadian  National  Railway  Company  without 
costs.” 

This  contention  by  the  plaintiff,  hopeless  as  it  was  in  any 
event,  was  not  pressed,  and  consequently  requires  no  attention. 

The  appeal  of  Aziz  is  the  only  matter  in  dispute. 

The  facts  are  as  follows : — 

Bizeau  was  an  ordinary  workman,  living  in  Trenton;  but  tem- 
porarily at  least  out  of  work.  Aziz  is  a dealer  in  fruit,  who  had  a 
truck,  which  he  used  in  his  business,  but  he  was  not  in  the  truck- 
ing business;  his  aunt  desired  to  move  some  furniture  from 
Trenton  to  Toronto,  and  asked  Aziz  to  do  it  so  as  to  save  paying 
freight,  and  he  assented — as  he  says : “ I said,  ‘ All  right,  and  I 
send  two  boys  and  load  them  on  Monday  night  and  take  it  to 
Toronto/  and  then  Mr.  Bizeau  came  and  said,  e I would  like  to 
go  to  Toronto,  I will  go  with  your  boy  and  load  the  furniture; 
I would  like  to  see  my  son  who  is  working  in  Toronto.  I said, 
‘ All  right.’  I said  to  my  boy,  ‘ Treat  Mr.  Bizeau  good  and  pay 
his  expenses  and  bring  him  back  with  you.’  And  he  said,  ‘ All 
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right/  Bizeau  . . . was  to  come  to  Toronto  and  see  his  son 
and  look  for  a job,  and  he  said,  4 1 will  help  your  boy  if  you  will 
let  me  go  with  him  to  Toronto  to  load  and  unload  the  furniture.” 
Bizeau  was  desirous  of  going  to  Toronto  “ to  see  his  son,  that  is 
what  he  told  me,  to  come  up  to  Toronto,” — “ to  see  his  son  and 
get  a job  in  Toronto.”  As  his  Lordship  puts  it — “ he  (Aziz)  did 
not  hire  the  man  ...  he  let  him  go  on  his  truck  and  . . . 
for  going  on  his  truck  he  (Bizeau)  was  to  help  his  son;”  the  man 
was  to  help  his  son  for  his  lift  to  Toronto.  Aziz’s  son  was  to 
drive  the  truck. 

On  approaching  Toronto,  going  at  the  rate  variously  stated 
at  10  and  10  to  12  miles  per  hour,  when  the  truck  was  from  25 
to  35  feet — or  as  the  driver  puts  it  10  to  15  feet — from  the  track, 
Bizeau,  who  was  on  the  right  side  of  the  truck,  saw  a train  ap- 
proaching from  the  left  and  called  out  a warning  to  young  Aziz — 
it  was  too  late,  the  truck  went  on  the  track  and  was  struck,  Bizeau 
being  killed.  There  seems  to  be  no  reasonable  excuse  for  the 
driver  not  hearing  the  bell,  not  seeing  the  wig-wag,  not  seeing 
and  avoiding  the  train — he  guesses  lie  wasn’t  looking — and  the 
railway  company  admittedly  was  rightly  exonerated  by  the  jury. 

There  cannot  be  said  to  have  been  any  negligence  on  the  part 
of  the  defendant  Aziz  personally;  the  son  was  a competent  and 
experienced  driver,  and  the  defendant  had  specifically  warned 
him  to  “ take  his  time  at  every  crossing  and  look  out  ” — he  had 
warned  both  his  son  and  Bizeau : “ Be  careful  at  every  crossing 
you  come  to  and  watch  your  way  before  you  cross  it  ” — “ each 
one  was  to  watch  his  way  on  the  way  up,  before  they  would  come 
to  the  crossing;  Bizeau  was  on  the  right-hand  side  and  my  son 
on  the  left-hand  side.  And  I told  them  that  before  I left. 

c<  Q.  And  what  did  Bizeau  say?  A.  Bizeau  said;  ‘ All  right,  I 
am  old  enough  to  look  out  for  that.’  ” 

Even  if  Bizeau  were  his  servant,  he  had  done  all  that  a master 
is  called  upon  to  do  at  the  Common  Law.  As  it  is  put  by  Lord 
Cairns,  L.C.,  in  the  leading  case  of  Wilson  v.  Merry  (1868), 
L.R.  1 Sc.  App.  326,  at  p.  332 

“ What  the  master  is,  in  my  opinion,  bound  to  his  servant 
to  do,  in  the  event  of  his  not  personally  superintending  and 
directing  the  work,  is  to  select  proper  and  competent  persons  to 
do  so,  and  to  furnish  them  with  adequate  materials  and  resources 
for  the  work.  When  he  has  done  this  he  has,  in  my  opinion,  done 
all  that  he  is  bound  to  do.” 

Nor  could  the  plaintiffs  in  such  a state  of  affairs  claim  any 
advantage  from  the  Workmen’s  Compensation  Act  — Bizeau 
coming  within  the  exception  introduced  in  1914  by  the  Act 
(4  Geo.  Y.  ch.  25,  sec.  3(4)) — his  employment,  such  as  it  was, 
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being  of  a casual  nature;  and  they  would  not  be  saved  by  (1915) 
5 Geo.  V.  ch.  25,  sec.  31,  amending  sec.  105  of  the  principal  Act. 
And,  indeed,  the  Act  is  not  appealed  to. 

The  findings  of  the  jury  must  be  read  in  connection  with  the 
above  facts : after  exonerating  the  railway  company,  the  jury 
proceeded : — ■ 

“ We  find  the  owner  of  the  truck,  Aziz,  guilty,  for  the  amount 
of  four  thousand  dollars,  for  allowing  his  son  to  not  use  more 
care  and  discretion  in  driving  the  said  truck  on  the  public  high- 
way." 

In  the  light  of  the  undoubted  facts,  this  finding  can  mean 
only  that  the  son  did  not  use  the  care  and  discretion  he  should 
have  done  in  driving  the  truck  upon  the  highway — and  the  father 
is  liable  for  the  son’s  default.  As  the  learned  Chief  Justice  put 
it,  “ it  was  a case  of  gross  negligence  ’’ — and  that  fact  cannot  be 
and  is  not  disputed — the  question  to  be  decided  is  a question  of 
law.  Is  the  defendant  liable  for  his  son’s  default? 

It  is  argued  for  the  defendant  Aziz  that  this  is  a case  of 
master  and  servant,  and,  the  Workmen’s  Compensation  Act  not 
being  applicable,  the  common  law  rule  prevails  that  the  common 
master  is  not  liable  to  one  of  his  workmen  for  the  negligence  of 
another. 

This,  I think,  is  a wrong  way  of  looking  at  the  undisputed 
facts  — Aziz,  as  the  Chief  Justice  says,  did  not  hire  Bizeau; 
Bizeau  wanted  to  go  to  Toronto  and  offered  to  pay  for  his  passage 
not  with  money  but  with  work — he  was  not  hired  to  go  to  Toronto 
and  unload  the  furniture,  he  agreed — contracted — to  give  work  in 
loading  and  unloading  the  furniture  instead  of  paying  in  money 
for  his  transportation.  That  he  received  food,  etc.,  on  the  transit 
has  no  more  significance  than  that  passengers  on  steamships 
receive  the  same. 

I do  not  think  the  relation  of  master  and  servant  existed 
between  Aziz  and  Bizeau  to  justify  the  application  of  the  common 
law  rule.  The  result  would  be  that  the  plaintiff  is  entitled  to 
recover  against  the  defendant  the  master  for  the  negligence  of 
the  driver  of  the  car,  his  servant,  in  the  performance  of  his 
employment. 

This  may  be  considered  immaterial  in  view  of  the  claim  being 
under  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  Y.  ch.  48 
(Ont.)  This  Act,  sec.  42(1),  reads: — 

“ (1)  The  owner  of  a motor  vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Council,  unless  at  the  time  of  such  vio- 
lation the  motor  vehicle  was  in  the  possession  of  some  person 
other  than  the  owner  or  his  chauffeur,  without  the  owner’s  consent, 
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and  the  driver  of  a motor  vehicle  not  being  the  owner  shall  also  be 
responsible  for  any  snch  violation.” 

We  were  asked  by  the  plaintiffs’  counsel  to  hold  the  defendant 
Aziz  liable  under  the  provisions  of  sec.  17(1)  : "No  person  shall 
. . . employ  any  one  to  drive  a motor  vehicle  who  is  not  a 
licensed  chauffeur.”  Whether  this  forbids  having  any  one,  son 
or  otherwise,  who  is  not  a licensed  chauffeur  receiving  compen- 
sation— sec.  2(a) — we  need  not  decide.  Even  if  the  son  was 
not  a licensed  chauffeur — which  is  not  proven — this  had  no  part 
in  causing  the  accident  and  is  immaterial:  Godfrey  v.  Cooper 
(1920),  46  O.L.R.  565,  and  cases  cited:  Walker  v.  British 
Columbia  Electric  Railway  Co [1926]  1 DM.  1162. 

But  we  have  held  in  Driscoll  y.  Colletti  (1^26),  58  O.L.R. 
444,  that,  as  sec.  25  imposes  a penalty  on  a “ person  who  drives 
a motor  vehicle  on  a highway  . . . negligently,”  the  negligence 
of  the  driver  was  a violation  of  the  Act  and  the  owner  could  be 
made  liable  for  the  negligence  of  the  driver. 

My  brother  Middleton  had  applied  the  Act  to  the  case  of  a 
driver  negligently  driving  a motor  vehicle  in  front  of  an  approach- 
ing street  car,  practically  the  present  case:  Parlov  v.  Lozina  and 
Raolovich  (1920),  47  O.L.R.  37 6 ; and  in  the  Driscoll  case  we 
held  the  decision  to  be  law  and  followed  it. 

The  defendant  Aziz,  however,  sets  up  sec.  54: — 

" 54.  No  action  shall  be  brought  against  a person  for  the 
recovery  of  damages  occasioned  by  a motor  vehicle  after  the  expira- 
tion of  six  months  from  the  time  when  the  damages  were  sus- 
tained.” 

It  will  be  observed  that  the  language  does  not  conform  to  the 
language  of  sec.  42.  It  is  not  actions  “ given  by  the  Act  ” or 
“ contemplated  by  the  Act  ” that  are  covered  by  the  language — it 
is  specifically  and  clearly  only . actions  for  " damages  occasioned 
by  a motor  vehicle.” 

The  section  was  considered  in  Harris  v.  Yellow  Cab  Ltd. 
(1926),  59  O.L.R.  8,  in  which  it  was  held  that  the  limitation 
did  not  extend  even  to  all  injuries  occasioned  by  a motor  vehicle. 
There  are  some  expressions  in  the  judgment  in  that  case  which 
may  seem  opposed  to  the  conclusion  at  which  I have  arrived,  but 
the  actual  decision  is  not  in  any  way  adverse.  The  expressions 
must  be  read  cum  suhjeota  materia;  in  any  case  we  are  not  to 
depart  from  the  very  words  of  the  statute — a verbis  legis  non  est 
recedendum. 

The  injury,  the  damages,  in  the  present  case,  were  not  “ occa- 
sioned by  a motor  vehicle  ” at  all,  they  were  occasioned  by  the 
locomotive,  which  was  enabled  so  to  occasion  them  by  the  negli- 
gence of  the  driver.  Neither  in  the  etymological  nor  in  the 
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ordinary  use  of  the  words — nor  I may  add  in  common  sense 
interpretation — does  the  language  extend  to  cover  this  case. 

The  only  limitation,  in  my  view,  is  that  of  the  Fatal  Accidents 
Act,  R.S.O.  1914,  ch.  151,  sec.  6 — “ twelve  months  after  the  death 
of  the  deceased.” 

This  conclusion  makes  it  unnecessary  to  decide  whether  in  any 
case  an  action  of  this  nature,  under  Lord  Campbell's  Act,  brought 
for  “ damages  occasioned  by  a motor  vehicle,”  is  limited  by  sec.  54. 
It  would  seem  not:  Seward  v.  " Vera  Cruz’''  (1884),  10  App.  Cas. 
59;  British  Electnc  Railway  Co.  Ltd.  v.  Gentile,  [1914]  A.C.  1034; 
Union  S.S.  Co.  of  New  Zealand  Ltd.  v.  Robin,  [1920]  A.C.  654; 
Nunan  v.  Southern  Railway  Co.,  [1923]  W.N.  285. 

And  nothing  in  the  case  of  British  Columbia  Electric  Railway 
Co.  v.  Fribble  (1926),  42  Times  L.R.  332,  or  in  the  cases  cited 
by  Magee,  J.A.,  in  Harris  v.  Yellow  Cab  Ltd.,  59  O.L.R.  at  pp. 
1 3^15,  is  conclusive  in  a contrary  sense. 

The  jury  had  ample  justification  for  negativing  negligence 
on  the  part  of  the  deceased. 

I would  dismiss  the  appeal  with  costs,  on  all  grounds. 


Latchfoed,  C.J.,  agreed  with  Riddell,  J.A. 


Hasten,  J.A. : — Having  had  the  opportunity  of  perusing  the 
reasons  for  judgment  prepared  by  my  brother  Riddell,  I agree 
with  his  statement  of  the  material  portions  of  the  evidence,  and 
with  the  conclusion  of  fact  at  which  he  arrives,  viz.,  that  Bizeau 
was  upon  the  journey  in  question  nothing  more  than  a passenger 
for  hire  upon  Aziz’s  truck.  I think  Bizeau  desired  a passage  to 
Toronto,  and  in  payment  for  his  passage  was  to  do  certain  work 
before  transit  began  and  after  the  transit  was  terminated.  I 
agree  also  with  my  brother  Riddell  that  the  circumstance  that 
he  received  food  on  the  transit  has  no  more  significance  than 
that  the  passengers  on  a steamship  receive  the  same.  This 
suffices  to  dispose  of  the  present  appeal,  for  the  death  of  Bizeau 
was  caused  by  the  negligence  of  Aziz’s  son  and  servant  operating 
the  truck. 

I prefer  to  reserve  for  future  consideration,  when  the  case 
necessarily  arises,  the  provisions  of  the  Highway  Traffic  Act, 
1923,  13  & 14  Geo.  V.  ch.  48,  and  the  various  decisions  which  have 
been  made  in  respect  thereto. 

I concur  in  the  disposition  of  this  appeal  proposed  by  my 
brother  Riddell. 

Middleton  and  Orde,  JJ.A.,  agreed  with  Hasten,  J.A. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 


Re  Solicitors. 


Solicitors — Bill  of  Costs — Taxation — Counsel-fee  Paid  to  Member  of 
Firm — Inclusion  in  Bill — Contract  — Election  — Services  Agreed 
to  be  but  not  Performed — Solicitors  Act,  R.S.O.  1914,  ch,  150,  sec. 
34 — Settled  Account — Evidence. 

A firm  of  solicitors  obtained  an  order  for  the  taxation  of  a bill  of 
costs  rendered  to  a former  client,  and  the  bill  was  taxed  by  the 
proper  officer.  It  appeared  that  the  client  had  paid  to  A.,  a member 
of  the  firm,  the  sum  of  $250  by  a cheque  marked  “ trial  fee,”  it 
being  intended  that  A.  should  act  as  counsel  at  the  trial  of  an  action 
to  which  the  client  was  a party.  Before  the  action  came  to  trial, 
the  client  changed  his  solicitors,  and  A.  did  not  act  as  counsel. 
The  solicitors  included  in  their  bill  an  item  of  $250  for  counsel-fee 
at  the  trial  of  the  action:  — 

Held,  that,  by  putting  the  item  into  the  bill  and  seeking  to  have  it 
taxed  to  them  as  a solicitor’s  item,  they  had  elected  to  treat  it  as  a 
solicitor’s  item;  and,  having  so  elected,  they  could  not  have  the 
item  deleted  from  the  bill  and  from  the  accounting  directed  by  the 
order  which  they  themselves  took  out,  upon  the  ground  that  it  was 
a counsel-fee  agreed  to  be  paid  and  paid  on  a contract  made  with 
counsel  as  such. 

Except  as  specially  permitted  by  contract  in  writing,  the  sums 
that  may  be  allowed  to  a solicitor  on  a taxation  are  limited  to 
“fees,  charges,  and  disbursement  for  business  done:”  Solicitors 
Act,  sec.  34;  and  no  allowance  can  properly  be  made  for  work 
agreed  to  be  but  not  done;  and  so  the  item  of  $250  in  the  bill 
should  be  reduced  to  $100,  which  was  a fair  allowance  for  the 
work  done  in  preparing  for  trial. 

Upon  the  evidence,  the  contention  of  the  client  that  there  had  been  a 
settlement  between  him  and  the  solicitors  of  all  charges  up  to  a 
certain  date  was  not  well-founded. 

An  appeal  by  one  Fitzpatrick,  a former  client  of  the  solicitors, 
and  a cross-appeal  by  the  solicitors,  from  the  report  of  the  Taxing 
Officer,  dated  the  15th  May,  1925,  upon  taxation  of  a bill  of  costs 
rendered  to  the  appellant  by  the  solicitors  and  referred  for  taxa- 
tion by  a praecipe  order  obtained  by  the  solicitors. 

September  17,  1925.  The  appeal  and  cross-appeal  were  heard 
by  Wright,  J.,  in  the  Weekly  Court,  Toronto. 

G.  T.  Walsh , for  the  client. 

G.  P.  Campbell,  for  the  solicitors. 

September  24,  1925.  Wright,  J. : — There  are  several  grounds 

of  appeal,  but  the  principal  ones  are  as  follows:  (a)  that  the 
evidence  shewed  that  the  accounts  were  settled,  and  that  there 
was  no  money  payable  by  the  client  to  the  solicitors  ; (b)  that 
the  evidence  shewed  that  the  solicitors  were  overpaid,  and  that 
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Wright,  J.  the  client  is  entitled  to  the  repayment  of  the  snm  of  $250  paid 

2925  by  him  to  the  solicitors  by  cheque  marked  “ trial  fee.” 

The  solicitors  also  cross-appeal  on  the  ground  that  certain 
Solicitous,  items  in  their  bill  were  improperly  disallowed. 

In  support  of  the  first  ground  of  appeal  counsel  for  the  client 
relies  very  strongly  on  a letter  written  by  the  solicitors  to  the 
client  on  the  13th  June,  1923,  which  was  filed  as  an  exihibit 
before  the  Taxing  Officer.  It  is  argued  that  this  letter  is  to  be 
regarded  as  a statement  by  the  solicitors  that  all  the  costs  up 

to  that  time  had  been  paid,  and  that  there  remained  $100  to  the 

credit  of  the  client.  I do  not  think  that  this  contention  can 
prevail,  as  I am  of  opinion  that  the  Taxing  Officer  placed  the 
proper  construction  upon  this  letter,  and  the  appeal  in  that 
respect  must  fail. 

As  to  the  second  ground  of  appeal  it  is  clear  that  the  $250 
was  paid  as  counsel-fee  to  Mr.  A.,  a member  of  the  firm  of 
solicitors,  who,  it  was  then  intended,  should  be  counsel  at  the 
trial.  Disagreements  took  place  between  Mr.  A.  and  the  client, 
and  the  former  was  discharged  as  counsel,  as  found  by  the  Taxing 
Officer,  and  did  not  act  as  counsel  at  the  trial.  I am  of  opinion 
that  the  proper  findings  in  that  respect  are  that  the  $250  was  to 
cover  the  counsel-fee  at  the  trial,  and  that,  as  Mr.  A.  did  not 
act  as  counsel  at  the  trial,  he  is  entitled  as  on  a quantum  meruit 
for  the  services  performed  by  him  up  to  the  time  he  was  dis- 
charged. I do  not  think  that  the  payment  of  the  $250  in  advance 
makes  any  difference.  No  doubt  the  counsel  did  perform  some 
services  before  he  was  discharged,  and  I think  a reasonable 
allowance  on  that  account  would  be  $100,  which  would  include 
preparation  for  trial,  etc.  The  Taxing  Officer’s  report  should, 
therefore,  be  varied  by  the  deduction  of  the  sum  of  $150  from 
the  amount  allowed  by  him.  This  will  reduce  the  amount  due 
by  the  client  to  $164. 

In  reference  to  the  cross-appeal,  the  only  matter  complained 
of  was  that  the  Taxing  Officer  disallowed  the  sum  of  $50  charged 
in  the  bill  for  preparation  for  trial.  The  Taxing  Officer  did 
allow  a number  of  items  set  out  in  detail  in  the  bill  which  go  to 
make  up  the  amount  allowed  for  the  usual  services  included  in 
preparation  for  trial,  so  that  I think  the  Taxing  Officer  was  quite 
right  in  disallowing  the  item  which  he  did. 

On  the  motion  it  was  stated  that  no  allowance  had  been  made 
for  the  brief,  but  by  reference  to  the  items  on  p.  12  of  the  bill, 
under  date  the  9th  May,  it  will  be  seen  that  briefs  for  first  and 
second  counsel  were  allowed  by  the  Taxing  Officer.  The  cross- 
appeal will,  therefore,  be  dismissed. 
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As  success  is  divided,  there  will  be  no  costs  of  appeal.  Wright,  J. 

The  report  of  the  Taxing  Officer  will  be  varied  as  already  1925. 
indicated. 

Re 

Solicitors. 

The  solicitors  appealed  and  the  client  cross-appealed  from  the 
order  of  Weight,  J. 

September  16,  1926.  The  appeal  and  cross-appeal  were  heard 
by  Mulock,  C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith, 

JJ.A. 

Campbell , for  the  solicitors,  contended  that  the  Judge  in  the 
Court  below  had  no  power  to  interfere  with  a fee  which  the 
Taxing  Officer,  in  his  discretion,  had  decided  to  be  a proper  one. 

In  any  event,  the  fee  had  been  agreed  upon  between  Mr:  A.  as 
counsel  and  the  client,  and  was  paid  on  a contract  made  with 
counsel,  and  was  therefore  not  taxable.  The  services  of  the 
solicitors  had  been  dispensed  with  without  cause  shortly  before 
the  trial  of  the  action,  and  they  should  not  be  deprived  of  the 
fee  which  had  been  agreed  upon  and  paid. 

Walsh,  for  the  client,  argued  that  the  fee  in  dispute  here  had 
been  included  in  the  solicitor’s  bill,  and  they,  having  taken  out 
an  appointment  to  tax  the  bill,  had  brought  themselves  within 
the  provisions  of  the  Solicitors  Act  and  had  submitted  to  the 
jurisdiction  of  the  Taxing  Officer.  A valid  agreement  for  a fee 
between  solicitor  and  client  must  be  in  writing  and  signed  by 
the  client.  There  was  no  such  agreement  here.  The  fee  was  a 
counsel-fee  for  the  trial,  and,  the  member  of  the  firm  who  was  to 
have  been  counsel  at  the  trial  not  having  in  fact  acted  as  counsel, 
the  solicitors  were  not  entitled  to  payment  for  services  which 
had  not  been  rendered.  On  the  cross-appeal,  counsel  relied  upon 
a letter  written  by  the  solicitors  to  the  client,  which,  it  was  con- 
tended, constituted  an  admission  that  the  solicitors  had  been  paid 
in  full. 

November  9.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.A. : — Appeal  by  the  solicitors  from  an  order  of 
Wright,  J.,  made  on  appeal  from  the  Taxing  Officer.  The  order 
appealed  from  reduced  to  $100  an  item  of  $250  appearing  in  the 
bill  of  costs  submitted  by  the  solicitors  for  taxation  under  an 
order  taken  out  by  the  solicitors  for  the  taxation  of  their  fees, 
charges,  and  expenses  in  connection  with  conducting  an  action 
for  the  client. 

From  the  bill  and  evidence  it  appears  that  after  the  action 
had  been  twice  called  for  trial  and  adjourned  the  solicitors  and 
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App.  Div.  client  had  a quarrel  resulting  in  the  solicitors  discharging  them- 
1926.  selves,  and  that  subsequently  the  client  retracted  certain  state- 
ments  he  had  made  in  reference  to  the  solicitors,  whereupon  the 
Solicitors,  solicitors  agreed  to  continue  in  the  action  and  take  it  down  to 
Ferguson,  trial  at  the  next  sittings,  and  the  client  gave  his  cheque  payable 
J A.  to  Mr.  A.,  a member  of  the  solicitors’  firm,  for  $250  and  marked 
it  “ trial  fee.” 

The  entry  in  the  solicitors’  docket  in  reference  to  the  cheque 
reads:  “ Jun.  26.  Attdg.  Mr.  Fitzpatrick  & consult’n  with  him 
when  he  decides  to  accept  the  adjournment  made  in  Court  this 
morning,  when  we  said  we  thought  the  case  could  be  brought  on 
between  15th  Sept,  and  1st  Oct.  next.  He  then  confirmed  his 
new  retainer  to  Mr.  A.  and  gave  him  a cheque  for  $250.00.  The 
cheque  was  marked  ‘ trial  fee.’  He  then  left  the  office  on  the 
understanding  that  we  should  after  vacation  get  ready  for  trial.” 

The  understanding  set  out  in  the  foregoing  entry  was  not 
carried  out,  because  before  the  day  fixed  for  trial  the  client 
changed  his  solicitors  and  employed  other  counsel  to  conduct  the 
trial. 

On  the  taxation  the  Taxing  Officer  allowed  $250'  on  the 
ground  that  the  client  had  changed  his  solicitors  and  discharged 
Mr.  A.  without  cause. 

On  appeal,  Mr.  Justice  Wright  was  of  opinion  that  because 
the  solicitors  and  counsel  had  not  done  the  work,  or  all  the  work, 
for  which  the  $250  was  paid,  they  were  entitled  to  be  remuner- 
ated only  for  the  work  they  actually  did,  and  on  this  basis  he 
reduced  the  Taxing  Officer’s  allowance  from  $250  to  $100. 

Before  us  counsel  for  the  solicitors  contended  that  the  item 
was  not  a solicitor’s  charge,  but  was  a counsel-fee  agreed  to  be 
paid,  and  paid  on  a contract  made  with  counsel  as  such. 

For  the  client  it  was  contended  that  by  including  the  item 
in  their  bill  and  then  taking  out  an  order  for  the  taxation  thereof, 
the  solicitors  and  counsel  had  elected  to  waive  any  contractual 
rights  and  to  seek  a judgment  for  what  they  were  entitled  to  as 
solicitors,  and  they  further  contend  that  under  the  Solicitors  Act 
the  Taxing  Officer  could  only  allow  fees,  charges,  and  disburse- 
ments for  business  done,  and  that  it  was  not  competent  to  the 
Taxing  Officer,  or  this  Court,  on  taxation  of  a bill,  to  allow  for 
work  or  services  agreed  to  be  done  but  not  performed,  except 
under  a contract  in  writing  approved  in  the  manner  provided 
by  the  Solicitors  Act. 

I think  it  is  not  necessary  on  this  appeal  to  express  any 
opinion  on  the  soundness  of  the  solicitors’  contention,  for  I am 
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of  opinion  that,  by  putting  the  item  into  the  bill  and  asking  the 
Court  to  tax  it  as  a solicitor’s  item,  they  must  be  held  to  have 
elected  to  treat  it  as  a new  solicitor’s  item ; and,  having  so  elected, 
cannot  now  ask  to  have  the  charge  or  payment  deleted  from  the 
bill  and  from  the  accounting  directed  by  the  order  for  taxation 
which  they  themselves  took  out. 

On  the  wording  of  the  Solicitors  Act,  it  is,  I think,  clear  that 
except  as  specially  permitted  by  contract  in  writing  the  sums 
that  may  be  taxed  and  allowed  to  a solicitor  on  a taxation  are 
limited  to  “ fees,-  charges,  and  disbursements  for  business  done.” 
See  sec.  34,  R.S.O.  1914,  ch.  159. 

I am  therefore  of  opinion  that  the  Taxing  Officer  erred  in 
allowing  for  work  agreed  to  be  done  but  not  performed;  and,  on 
a consideration  of  the  evidence,  I am  of  opinion  that  the  allow- 
ance of  $100  made  by  Mr.  Justice  Wright  is  a fair  and  proper 
allowance  for  the  work  done  in  preparing  for  trial  and  that  the 
appeal  should  be  dismissed  with  costs. 

On  the  appeal  before  Mr.  Justice  Wright  and  also  before  us 
by  way  of  cross-appeal  the  client  sought  to  have  it  held  that  the 
solicitors  had  agreed  that  all  charges  up  to  the  date  of  his  dis- 
charge and  re-employment  had  been  settled  between  the  parties. 
I have  gone  over  the  evidence  and  agree  with  the  learned  Taxing 
Officer  and  the  learned  Judge  appealed  from  in  their  conclusion 
that  this  contention  of  the  client  is  not  well-founded,  and  for 
these  reasons  would  dismiss  the  cross-appeal,  also  with  costs. 


Appeal  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 


Lee  v.  Lee. 

Husband  and  Wife — Alimony  — Desertion  — Cruelty — Pleading — Offer 
to  Receive  Wife  back,  — Insufficiency  — Evidence — Letters — Adul- 
tery. 

The  defendant  ordered  his  wife,  the  plaintiff,  to  leave  his  home;  she 
did  so,  and  subsequently  brought  this  action  for  alimony.  The 
defendant  pleaded  that  “ he  is  now  and  always  has  been  ready  and 
willing  to  support  the  plaintiff  in  his  home  as  well  as  circumstances 
will  permit.”  Two  letters  written  by  the  defendant,  one  to  his 
wife  about  20  months  after  she  leift  him,  and  the  other  to  his 
housekeeper  six  years  earlier,  were  admitted  in  evidence:  — 

Held,  that  the  plaintiff  was  justified  in  leaving  the  defendant’s  home; 
and  that  the  offer  made  in  the  pleading,  which  was  not  amplified  or 
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1926.  explained  at  the  trial,  and  which  did  not  express  a willingness  or 

intention  to  restore  and  renew  the  usual  matrimonial  relationships 

Lee  or  to  confer  upon  the  plaintiff  the  status  of  mistress  of  the  defend- 

v-  ant’s  home,  was  not  one  which  she  could  reasonably  he  required 

Lee.  or  expected  to  accept;  and,  though  the  evidence  fell  short  of  estab- 

lishing cruelty,  the  plaintiff  was  entitled  to  alimony  on  the  ground 
of  desertion. 

Rae  v.  Rae  (1900),  31  O.R.  321,  approved. 

Adultery  was  not  charged  by  the  plaintiff  in  her  pleading;  and  the 
Court  should  not,  upon  the  evidence  furnished  by  the  two  letters, 
introduced  to  support  a charge  of  cruelty  rather  than  one  of  adul- 
tery, find  the  defendant  guilty  of  adultery  with  his  housekeeper. 

An  action  for  alimony. 

May  26.  The  action  was  tried  before  Meredith,  C.J.C.P., 
without  a jury  at  Kingston. 

T.  J.  Rigney,  K.C.,  for  the  plaintiff. 

Ambrose  Shea , for  the  defendant. 

At  the  conclusion  of  the  evidence  The  Chief  Justice  said  that 
it  was  very  plain  that  the  parties  could  not  live  together  in  safety, 
not  to  mention  anything  like  peace;  and  that,  without  having 
regard  to  things  other  than  that,  it  might  be  well  for  the  parties  to 
be  permanently  separated,  the  defendant  paying  money  to  the  plain- 
iff,  or  giving  her  some  property,  in  satisfaction  of  all  claims  she 
might  now  have  or  could  ever  have,  as  his  wife,  upon  him  or  in 
respect  of  the  property : and  the  case  stood  over  for  some  time  with 
a view  to  some  settlement  being  effected  which  would  include  a 
final  separation. 

The  evidence  disclosed  several  assaults  by  the  defendant  upon 
the  plaintiff,  in  one  of  which  she  was  so  violently  kicked  by  him 
that  one  of  her  legs  was  black  from  the  thigh  to  the  knee.  A dis- 
interested witness  testified  that  “ it  was  just  as  black  as  any  flesh 
could  be  after  a bruise  and  quite  a lump  too  on  the  limb ; ” and,  for 
another,  he  was  prosecuted  and  fined:  and  yet  another  quarrel 
ended  in  her  throwing  a bottle  and  a heavy  album  at  him. 

The  evidence  as  to  adultery  was  given  fully  throughout  the  trial 
without  any  kind  of  objection,  and  came  almost  altogether  from 
the  defendant,  his  letters,  and  the  undisputed  surrounding  circum- 
stances. His  age  at  the  time  of  the  trial  was  given  in  evidence, 
without  contradiction,  as  65  or  66. 

The  parties  having  failed  to  effect  any  settlement,  the  case 
came  on  again  for  hearing,  and,  at  the  close  of  the  argument, 
The  Chief  Justice  said  that,  upon  the  whole  evidence,  and,  hav- 
ing regard  to  the  defendants  vigorous  appearance  and  demeanour, 
no  other  conclusion  could  reasonably  be  come  to  than  that  the 
plaintiff  is  entitled  to  alimony;  that  he  should  find,  as  a fact,  that 
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the  defendant  was  guilty  of  cruelty  and  adultery,  the  adultery  still  Meredith, 
continuing  notwithstanding  his  offer  to  take  his  wife  back : and  ‘ 
that  it  was  not  in  the  interests  of  any  one  that  the  parties  should  1926. 
again  attempt  to  live  together.  lee 

He  accepted  as  accurate  the  statement  made  by  the  defendant  in  ^ 
his  letter  to  his  wife,  which  was  read;  and  said  that  he  should 
have  come  to  the  conclusion  that  something  of  that  sort  was  going 
on  even  if  that  letter  had  not  been  produced.  The  defendant’s 
offer,  after  the  action  was  begun,  to  receive  his  wife  back  while  he 
was  still  living  with  the  other  woman,  could  not  be  looked  upon  as 
an  answer  to  this  action,  and  he  adjudged  that  the  plaintiff  was 
entitled  to  live  separated  from  her  husband,  and  that  she  should 
have  alimony : but  it  should  be  a very  reasonable  amount,  it  should 
put  her,  as  nearly  as  possible,  in  the  same  condition  as  if  she  were 
still  living  with  her  husband.  It  should  not  enable  her  to  live  in 
idleness.  If  she  were  living  with  her  husband  she  would  be  obliged 
to  work  hard ; perhaps  harder  than  she  was  then  working  in  Buffalo 
for  $7.50  a week:  and  he  endorsed  upon  the  record  this  minute  of 
judgment : — 

“ That  the  defendant  pay  to  the  plaintiff  as  alimony  $200  a 
year,  in  equal  quarterly  payments,  beginning  on  the  1st  September 
next,  at  such  proper  place  as  the  parties  may  agree  upon,  or,  in  - 
default  of  agreement,  as  the  plaintiff  may  elect,  but  it  should  be  in 
Kingston. 

“ The  plaintiff  is  entitled  to  her  costs.” 

The  defendant  appealed  from  the  judgment  of  Meredith, 

C.J.C.P. 

October  14  and  15.  The  appeal  was  heard  by  Mulock, 

C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

Shea,  for  the  appellant. 

Rigney,  K.C.,  for  the  plaintiff,  respondent. 

The  following  cases  were  referred  to:  Russell  v.  Russell , 

[1897]  A.C.  395;  Mackenzie  v.  Mackenzie , [1895]  A.C.  384;. 

Lovell  v.  Lovell  (1906),  11  O.L.R.  547. 

November  9.  The  judgment  of  the  Court  was  read  by 
Ferguson,  J.A. : — I have,  in  the  light  of  the  arguments  of 
counsel,  read  and  considered  the  evidence,  exhibits,  and  the  find- 
ings of  the  learned  trial  Judge,  and  have  reached  the  conclusion 
that  the  evidence  falls  short  of  establishing  cruelty  as  defined  in 
such  cases  as  Bagshaw  v.  Bagshaw  (1920),  48  O.L.R.  52,  and 
Torsell  v.  Tomell  (1921),  58  D.L.R.  575.  I am,  however,  of 
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opinion  that  it  is  clear  that  the  immediate  cause  of  the  plaintiff’s 
quitting  the  defendant’s  home  was  a quarrel  that  took  place  in 
the  month  of  August,  1924,  during  which  the  defendant  ordered 
his  wife  to  leave  his  home,  and  consequently  that  it  is  not  open 
to  the  defendant  to  say  now  that  the  plaintiff  left  his  home  im- 
properly and  without  reason,  and  that  the  question  to  be  deter- 
mined on  this  appeal  is,  has  the  defendant  offered  to  take  his 
wife  back  under  circumstances  requiring  her  to  return  to  his 
home?  Or,  in  other  words,  is  the  offer  made  in  the  defendant’s 
pleading,  read  in  the  light  of  the  evidence,  one  which  she  is 
bound  to  accept?  See  Bird  v.  Bird  (1921),  52  O.L.R.  1,  and 
Rae  y.  Rae  (1900),  SI  O.R.  321. 

The  offer  relied  upon  is  found  in  the  defendant’s  pleading, 
and  it  was  not  amplified  or  explained  at  the  trial.  As  worded  it 
does  not  express  a willingness  or  intention  to  restore  and  renew 
the  usual  matrimonial  relationships  or  to  confer  upon  the  plain- 
tiff the  status  of  mistress  of  the  defendant’s  home. 

It  reads: — 

" The  defendant  is  now  and  always  has  been  ready  and 
willing  to  support  the  plaintiff  in  his  home  as  well  as  circum- 
stances will  permit/’ 

At  the  trial  the  defendant  admitted  that  he  then  had  a house- 
keeper in  his  home,  of  whom  he  wrote  to  the  plaintiff  as  fol- 
lows : — 

“ Collins  Bay,  March,  1926. 

“ Well  C.  reived  your  leter  O.K.  In  reply  wold  say  I am* 
sory  for  your  hard  luck  But  you  have  no  one  to  blame  hut  your 
self  you  did  not  think  a home  was  worth  eny  thing  and  I told 
you  meny  a time  what  it  wold  come  to  you  bucked  me  in  every- 
thing I undertuck  so  you  must  do  the  best  you  can  you  are  2 
years  away  from  me  so  I ges  we  are  threw  for  ever.  I have  the 
house  keeper  I youst  to  have.  She  maried  a man  to  spite  me 
and  I miried  you  to  get  even  with  her  and  it  seems  our  wedding 
turned  out  bad  so  as  we  have  got  together  We  have  desied  to 
stay  together  for  the  rest  of  our  life.  I am  sory  for  Mrs.  d.  for 
he  was  the  man  you  always  loved.  But  I spose  he  to  old  now. 

"Well  C.  I hope  you  have  the  Best  of  luck  But  you  know 
yourself  you  havent  been  eny  good  to  me  But  if  you  want  to 
come  to  'Canad  on  a viset  eny  time  I youse  you  well,  so  I dont 
think  when  you  stop  to  cousided  you  can  blame  me  so  good  by, 
God  bles  you,  from  W.” 

In  addition  to  the  foregoing  letter  there  was  produced  at  the 
trial  a letter  written  by  the  defendant  in  1920  to  his  present 
housekeeper.  It  reads  : — 
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“ Collins  Bay,  Nov.  15,  1920. 

“Well  my  dear  little  girl  reived  your  leter  O.K.  and  yon 
dont  know  how  glad  I was  to  here  from  yon.  I retern  yon  the 
last  leter  and  I tonght  you  got  mad  at  me.  I glad  yon  are  well 

and  also  J.  Well  I at  home  now.  I take  the  farm  in  March 

I doing  the  Ploughing  this  fall.  I got  to  houses  Mrs.  L.  will 
live  in  one  and  me  in  the  other.  I haft  t o get  a house 
keeper.  Can  yon  come.  I pay  yon  wages  and  father  could 
come  to  see  you  whenever  he  liked,  then  yon  have  no  rent  to  pay 
and  yonses  wold  shonrly  do  well  Well  M.  me  and  the  old  girl 

hant  bnneked  togeather  for  a year  so  if  I got  a sleep  powder  now 

it  wold  kill  me.  Well  cant  yon  come  up  and  see  me  and  call 
youself  S.N.  and  she  wont  know  eny  difrens.  I like  to  see  yon 
of  el  wel.  It  a 11  years  the  6 of  Sptmber  sence  yon  left  me.  Good 
By,  rite  soon  from  your  Best  frind  W.W.L.  Idia  now  kises 

At  the  trial  the  defendant  was  asked  by  the  trial  Judge  to 
explain  these  letters.  He  admitted  both  letters  and  said  the  one 
to  his  wife  was  only  a “ joke  ” — the  letter  to  the  housekeeper  he 
did  not  attempt  to  explain. 

The  housekeeper,  though  in  court,  was  not  called. 

In  these  circumstances,  the  learned  trial  Judge  concluded  that 
the  defendant  was  living  in  adultery. 

The  pleadings  do  not  charge  adultery,  and  I think  it  fair  to 
assume  that  the  plaintiff  did  not  feel  justified  in  charging 
adultery  against  the  defendant,  now  a man  of  68  years  of  age. 
The  charge  of  adultery  was  made  by  the  trial  Judge  on  the 
reading  of  the  foregoing  letters,  and,  with  deference,  I am  not 
prepared,  on  the  evidence  furnished  by  these  two  letters,  written 
some  six  years  apart  and  introduced  to  support  a charge  of 
cruelty  rather  than  a charge  of  adultery,  to  find  the  defendant 
and  his  housekeeper  guilty  of  adultery.  But  I am  of  opinion 
that  these  two  letters,  read  in  the  light  of  the  oral  evidence  and 
the  peculiar  wording  of  the  pleadings  and  the  failure  of  the 
defendant  to  amplify  or  explain  his  offer  or  the  letters,  justify 
us  in  finding  that  the  offer  relied  upon  by  the  defendant  as  an 
answer  to  this  action,  and  contained  in  his  pleadings,  was  not 
and  is  not  an  offer  made  in  good  faith  to  restore  and  renew  the 
usual  relationships  of  husband  and  wife  or  to  take  the  plaintiff 
back  into  the  defendant’s  home  as  mistress  thereof,  but  was  and 
is  rather  an  offer  which  was  set  up  merely  to  prevent  judgment, 
and  is  one  which  the  plaintiff  could  not,  in  the  circumstances 
disclosed,  reasonably  be  required  or  expected  to  accept.  See  Rae 
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App.  Div.  v.  Rae , supra , the  head-note  to  which  reads: — 

1926.  an  action  for  alimony,  on  the  ground  of  desertion,  in 

order  to  give  effect  to  the  husband’s  offer  and  willingness  to 
Vm  receive  back  his  wife,  the  Court  must  be  satisfied  that  it  is  made 

Lee.  Iona  fide , and  not  merely  set  up  to  prevent  the  pronouncement 

Ferguson,  of  judgment  against  him/’ 

JA.  Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 


1926-  Messer  v.  Barrett  Co.  Ltd. 

Nov.  18. 

Master  and  Servant — Contract  of  Hiring — Definite  Hiring  for  a Term 
— Continuance  of  Relationship — Reasonable  Notice  Required  to 
Terminate  Contract — Justfication  of  Dismissal — Pleading. 

V here  there  has  been  a definite  hiring  for  a year  and  the  relationship 
of  master  and  servant  has  continued  by  mutual  agreement  beyond 
that  term,  the  implied  agreement  is  that  it  will  continue  as  long  as 
the  parties  mutually  agree,  and  can  be  terminated  only  by  reason- 
able notice.  The  reasonable  notice  to  be  given  is  not  required  to 
terminate  at  the  end  of  a year  from  the  hiring. 

Pollard  v.  Gibson  (1924),  55  O.L.R.  424,  applied. 

Beeston  v.  Collyer  (1827),  4 Bing.  309,  considered. 

Where  it  is  intended  to  justify  the  dismissal  of  a servant  for  cause, 
the  defendant’s  pleading  should  specifically  state  the  ground  of  the 
dismissal. 


Appeal  by  the  defendants  from  the  judgment  of  his  Honour 
Judge  O’Connell,  pronounced  at  the  trial  of  the  action  in  the 
County  Court  of  the  County  of  York,  on  the  9th  June,  1926. 

The  plaintiff  was  on  the  12th  March,  1923,  employed  by  the 
defendants  as  sales-manager,  and  served  in  that  capacity  until 
the  14th  January,  1925,  when  he  was  dismissed.  His  employment 
was  at  an  annual  salary  of  $5,000,  payable  monthly. 

Upon  the  plaintiff’s  dismissal  he  was  paid  his  salary  until  the 
28th  February,  1925,  and  with  their  defence  to  this  action,  which 
was  brought  to  recover  damagts  for  wrongful  dismissal,  the  defend- 
ants brought  into  court  $175,  being  the  proportionate  salary  until 
the  12th  March,  1925,  the  anniversary  of  the  plaintiff’s  employment. 

The  trial  Judge  held  that  reasonablt  notice  in  all  the  circum- 
stances would  be  five  months’  notice,  and  upon  that  basis  assessed 
the  plaintiff’s  damages  at  $708.30. 

There  was  upon  the  record  a plea  that  the  summary  dismissal 
was  justified.  Upon  the  facts  the  trial  Judge  found  that  this 
defence  had  not  been  proved. 
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November  18.  The  appeal  was  heard  by  Middleton,  Masten,  Aa>p.  Div. 


Okde,  and  Smith,  JJ.A. 

1926. 

Everett  Bristol , for  the  appellants,  contended  that  upon  the 
plaintiff’s  own  evidence  there  was  an  express  contract  for  a yearly 
hiring.  In  any  case  a general  hiring  without  limitation  of  time 
raises  a presumption  of  a yearly  hiring  which  must  be  rebutted : 
Taylor  on  Evidence,  11th  ed.,  vol.  1,  p.  171;  Halsbury’s  Laws  of 
England,  vol.  20,  p.  92;  Smith  on  Master  and  Servant,  7th  ed., 
p.  34;  Cayme  v.  Allan  Jones  and  Co.  (1919),  35  Times  L.R. 
453,;  Beeston  v.  Colly er  (1827),  4 Bing.  309;  and  a yearly  hiring 
can  be  terminated  only  with  the  current  year  unless  there  is  a 
stipulation  or  a custom  to  the  contrary : Halsbury,  vol.  20,  p.  96 ; 
Buckingham  v.  Surrey  and  Hants  Canal  Co.  (1882),  46  L.T.R. 
885.  Harnwell  v.  Parry  Sound  Lumber  Co.  (1897),  24  A.R.  110, 
does  not  establish,  nor  has  any  Ontario  court  yet  decided,  that  in 
the  case  of  a j^early  contract  the  employer  may  terminate  only 
upon  reasonable  notice  and  may  not  terminate  at  the  end  of  the 
year  without  notice.  In  Bain  v.  Anderson  (1898),  28  Can. 

S.'C.R.  481,  the  Supreme  Court  of  Canada  decided  on  the  facts 
that  there  was  no  yearly  hiring.  At  the  trial  the  late  Sir  William 
Meredith,  then  Chief  Justice  of  the  iC'ommon  Pleas,  took  a dif- 
ferent view  of  the  facts  and  held  that  in  the  case  of  an  indefinite 
hiring,  in  the  absence  of  anything  to  qualify  it,  a jury  may 
properly  find,  as  an  inference  of  fact,  that  the  hiring  is  a yearly 
one:  Bain  y.  Anderson  (1896),  27  O.R.  369,  371.  This  state- 
ment of  law  was  approved  by  the  Judges  of  the  Ontario  Court  of 
Appeal  (Cases  in  Supreme  Court  of  Canada,  vol.  164,  p.  26). 
The  English  rule  is  that  in  such  case  the  Judge  must  direct  him- 
self that  it  is  a yearly  hiring:  Cayme  v.  Allan  Jones  and  Co., 
supra.  This  rule  has  been  recognised  in  Ontario  cases : Gould  v. 
McCrae  (1907),  14  O.L.R.  194;  Baker  v.  Canadian  Tygard  Engine 
Co.  Ltd.  (1922),  23  O.W.N.  81;  Pollard  v.  Gibson  (1923),  54 
O.L.R  419.  On  appeal  the  decision  in  the  last  mentioned  case 
was  reversed  (1924,  55  O.L.R.  424),  upon  the  ground  that  the 
contract  was  one  of  agency  and  not  one  of  hiring,  and  the  dictum 
of  Ferguson,  J.A.,  at  p.  428,  that,  in  the  absence  of  a stipulation 
or  usage  to  the  contrary,  a contract  of  indefinite  or  yearly  hiring 
may  be  terminated  on  yearly  notice,  was  not  necessary  to  the 
decision.  In  any  event  it  does  not  go  the  length  of  saying,  and 
no  reported  case  has  yet  gone  that  length,  that  a yearly  hiring 
must  be  terminated  on  reasonable  notice  and  may  not  be  termin- 
ated at  the  end  of  the  year  without,  notice.  The  parties  undoubt- 
edly contemplated  that  performance  of  the  contract  would  extend 
over  a greater  period  than  one  year,  and  the  case  was  therefore 
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At  the  conclusion  of  the  argument  for  the  appellants,  the 
judgment  of  the  Court  was  delivered  by  Middleton,  J.A. : — We 
do  not  think  it  necessary  to  call  upon  counsel  for  the  plaintiff  to 
answer  the  argument  that  has  been  so  elaborately  presented  by  Mr. 
Bristol.  We  have  had  an  opportunity  during  the  course  of  the 
argument  to  consult  the  cases  to  which  he  referred  and  to  read 
the  relevant  evidence. 

The  question,  as  in  many  cases  that  arise  between  master  and 
servant,  is  largely  a question  of  fact.  Here  the  learned  trial 
Judge  has  come  to  the  conclusion  that  the  contract  was  not  a 
monthly  hiring  but  was  a general  or  indefinite  hiring,  and  in  the 
view  of  the  learned  trial  Judge  this  involved,  rightly  enough,  the 
result  that  the  hiring  would  be  subject  to  termination  upon  reason- 
able notice. 

I would  rather  conclude  that  the  contract  was  for  a definite 
term  of  a year  and  afterwards  for  an  indefinite  period.  This 
raises  the  question:  Where  there  has  been  a definite  hiring  for  a 
year  and  the  relationship  has  continued  by  mutual  agreement 
beyond  that  term,  what  is  to  be  taken  as  the  implied  agreement 
as  to  the  mode  of  termination  of  the  contract  of  hiring?  Mr. 
Bristol  contends  that  it  was  automatically  terminated  at  the  end 
of  the  second  year  and  each  succeeding  year,  on  the  anniversary 
of  the  hiring,  without  any  notice.  The  opposite  contention  is 
that  it  would  continue  so  long  as  the  parties  mutually  agreed  and 
could  only  be  terminated  by  reasonable  notice.  We  think  the 
latter  view  is  to  be  preferred. 


within  the  Statute  of  Frauds:  Cayme  v.  Allan  Jones  and  Co ., 
supra ; McGregor  v.  McGregor  (1888),  21  Q.B.D.  424;  Britain 
v.  Rossiter  (1879),  11  Q.B.D.  128 ; Connell  v.  Bay  of  Qiuinte 
Country  Club  (1923),  24  O.W.N.  264.  Even  if  the  agreement 
was  subject  to  termination  upon  reasonable  notice,  this  would  not 
take  it  out  of  the  statute:  Hanau  v.  Ehrlich,  [1911]  2 K.B.  1056. 
This  is  not  such  a case  as  Beeston  v.  Collyer,  4 Bing.  309,  in  which 
it  was  held  that  the  statute. does  not  apply  where  an  agreement  for 
a year  is  merely  implied  from  circumstances  which  had  arisen 
within  that  year . Here  the  plaintiff's  own  evidence  is  that  there 
was  an  express  agreement  in  the  first  place  for  more  than  one  year. 
The  secondary  evidence  given  of  the  writing  was  insufficient, 
because  it  was  not  proved  that  the  writing  contained  the  names 
of  the  parties  or  that  it  was  signed  by  the  defendant  or  a duly 
authorised  agent. 

Norman  Sommerville,  K.C.,  and  F.  A.  Campbell,  for  the  plain- 
tiff, respondent,  were  not  called  upon. 
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If  the  case  determined  by  the  First  Divisional  Court — Pollard 
v.  Gibson , 54  O.L.R.  419,  55  O.L.R.  424 — is  not  conclusive  upon 
this  point,  then  we  are  prepared  to  go  as  far  as  necessary  to  fill  up 
what  is  lacking.  In  that  case  Mr.  Justice  Masten  held  (54  O.L.R. 
419)  that  the  contract  was  terminable  upon  the  anniversary  and 
that  reasonable  notice  of  termination  should  have  been  given,  so 
that,  applying  the  decision  to  the  situation  here,  it  would  have  been 
necessary  to  have  given  14  months5  notice.  The  Appellate  Division 
(55  O.L.R.  424)  took  a different  view  of  the  law.  The  earlier 
cases  are  said  to  establish  “ that,  in  the  absence  of  an  express  pro- 
vision to  the  contrary,  or  evidence  of  some  usage  that  every  one 
must  be  considered  to  know  and  to  contract  with  reference  to,  a 
contract  of  general,  indefinite,  or  yearly  hiring  and  service  may 
be  terminated  on  reasonable  notice,  and  that  there  is  no  law  requir- 
ing the  notice  to  end  with  a year.55 

I would  add,  if  it  be  necessary  to  add  anything,  that  where 
the  indefinite  hiring  arises,  as  here,  after  the  termination  of  a 
definite  period,  then  it  is  clear  that  the  reasonable  notice  to  be 
given  is  not  required  to  terminate  at  the  end  of  the  year  from  the 
hiring,  and  that  the  only  method  of  terminating  the  hiring  is  by 
reasonable  notice. 

I do  not  think  there  is  any  foundation  for  the  idea  that  after 
the  period  of  definite  hiring  has  come  to  an  end  and  the  relationship 
of  master  and  servant  has  continued,  this  becomes  a yearly  hiring  in 
the  sense  that  the  contract  ends  upon  the  anniversary  of  the 
original  service  without  notice.  The  proper  conclusion  in  such 
a case  is  that  the  hiring  is  indefinite  and  is  to  be  terminated  only 
by  reasonable  notice.  Beeston  v.  Colly  or,  4 Bing.  309,  expressly 
leaves  open  the  question  of  the  notice  required  to  terminate  the 
hiring.  That  case  shews  that  the  statute  has  no  application  to  an 
implied  contract  arising  from  continued  services  after  the  termin- 
ation of  an  earlier  relationship. 

On  the  question  whether  misconduct  justified  the  discharge, 
the  learned  trial  Judge  has  found  against  the  defendants  on  the 
facts.  Upon  the  pleadings  I should  be  inclined  to  hold  that  the 
matter  was  not  open.  Where  it  is  intended  to  justify  a discharge 
for  cause,  the  pleadings  should  specifically  state  the  ground  upon 
which  the  discharge  was  made;  here,  however,  there  is  nothing 
suggested  to  indicate  that  the  learned  Judge  was  wrong. 

The  appeal  upon  all  grounds  fails  and  should  be  dismissed 
with  costs. 
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Middleton, 
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Appeal  dismissed. 
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Nov.  25. 

Re  Addington  Election. 

Provincial  Elections  — Returning  Officer  — Rejection  of  Nomination 
Paper — Election  by  Acclamation — Proclamation — Ontario  Election 
Act,  1926 , 16  Geo.  V.  eh.  If,  secs.  58(5) f 60 — Mandamus — Jurisdiction 
of  Court  to  Question  Election — Ontario  Controverted  Elections 
Act,  R.S.O.  1914,  ch.  10,  sec.  88 — Powers  of  Returning  Officer — 
Powers  of  Court. 

On  the  day  appointed  for  receiving  nomination  papers  for  a provincial 
election,  two  were  presented  to  the  Returning  Officer,  who  rejected 
one  as  irregular  because,  in  his  view,  it  was  not  accompanied  by  the 
consent  in  writing  of  the  person  nominated,  as  required  by  sec. 
o«(5)  of  the  Ontario  Election  Act,  1926.  The  Returning  Officer 

therefore  proceeded,  pursuant  to  sec.  60,  to  close  the  election  and 
to  proclaim  the  other  person  nominated  elected  by  acclamation:  — 
Held , that,  although  the  Returning  Officer  was  mistaken  in  his  view, 
and  a proper  consent  had  in  fact  accompanied  the  paper,  the 
Supreme  Court  of  Ontario  had  no  jurisdiction,  upon  a motion  for  a 
mandamus,  to  compel  the  Returning  Officer  to  accept  the  paper  and 
grant  a poll — the  jurisdiction  to  question  the  election  being  con- 
fined, by  sec.  88  of  the  Ontario  Controverted  Elections  Act,  to  the 
tribunal  created  by  that  Act. 

Semble,  also,  that  the  Returning  Officer  could  not  recall  his  procla- 
mation. 

Qucere,  whether  there  is  power  in  the  Court  to  order  election  officers 
to  perform  their  duties  or  to  perform  them  in  a particular  manner. 

Motion  made  on  behalf  of  Frank  Anglin,  who  was  nominated 
in  the  electoral  district  of  Addington  as  a candidate  at  the  general 
provincial  election  held  in  November  and  December,  1926,  for  an 
order  for  a prerogative  writ  of  mandamus  directed  to  the  Return- 
ing Officer  to  compel  him  to  accept  Anglin’s  nomination  paper 
and  to  grant  a poll  for  taking  the  votes  of  the  electors  and  to 
proceed  with  the  election. 

November  24.  The  motion  was  heard  by  Rose,  J.,  in  Cham- 
bers. 

F.  H.  Barlow , for  the  applicant. 

R.  H.  Greer , K.C.,  for  W.  D.  Black  and  for  the  Returning 
Officer. 

November  25.  Rose,  J. : — A writ  of  election  was  issued  on  the 
18th  October,  1926,  to  Mr.  L.  B.  Cronk,  as  Returning  Officer  for 
the  electoral  district  of  Addington,  commanding  him  to  give  notice 
of  a place,  and  the  20th  day  of  November,  1926,  as  the  date,  for 
electing  one  member  to  serve  the  said  electoral  district  in  the 
Legislative  Assembly ; to  give  notice  of  the  1st  day  of  December  as 
the  day  upon  which,  in  case  a poll  was  demanded  and  granted, 
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such  poll  should  be  opened  and  held;  to  cause  one  member  to  be 
chosen  by  thoge  who  should  be  present  at  the  date  of  election  or 
whose  votes  should  be  polled  in  case  a poll  was  demanded;  and, 
after  the  making  of  the  choice  of  a member,  to  transmit  his  (the 
Returning  Officer's)  return  to  the  Clerk  of  the  Crown  in  Chancery 
together  with  the  election  writ. 

The  Returning  Officer  proceeded,  as  directed,  to  require  the 
presence  of  the  electors  at  the  town-hall,  Sharbot  Lake,  on  the 
20th  November,  from  one  until  two  o’clock  for  the  purpose  of 
nominating  a person  or  persons  to  represent  them  in  the  Legis- 
lative Assembly,  and  he  gave  notice  as  required  that  in  case  a poll 
was  demanded  and  allowed  it  would  be  opened  on  the  1st  day  of 
December,  1926.  At  the  time  and  place  named  for  the  nomina- 
tions, the  nomination  of  Mr.  William  David  Black  was  received 
and  was  found  to  be  regular,  and  a paper  nominating  Mr.  Frank 
Anglin  was  also  received.  The  Returning  Officer,  however, 
decided  that  Mr.  Anglin’s  nomination  was  not  regular  in  that  the 
nomination  paper  was  not  accompanied  by  Mr.  Anglin’s  consent 
in  writing,  as  required  by  sec.  58(5)  of  the  Election  Act,  1926 
(16  Geo.  Y.  ch.  4).  Therefore  he  proceeded,  pursuant  to  sec.  60 
of  the  Act,  at  the  expiration  of  the  time  in  which  nominations 
might  be  received,  to  close  the  election  and  openly  to  proclaim 
Mr.  Black  to  be  duly  elected. 

Mr.  Anglin’s  contention  is  that  his  nomination  paper  was 
accompanied  by  his  consent  in  writing  as  required  by  sec.  58(5) 
and  that  the  Returning  Officer’s  duty  therefore  was,  pursuant  to 
sec.  59,  to  grant  a poll  for  taking  the  votes. 

If  the  question  as  to  Mr.  Anglin’s  compliance  with  sec.  58(5) 
were  open  upon  this  motion,  my  opinion  upon  the  materials  before 
me  would  be  the  opinion  which  I expressed  during  the  argument 
and  which  I have  found  no  reason  to  change,  viz.,  that  the  Act 
was  complied  with;  that  the  nomination  paper  was  accompanied 
by  Mr.  Anglin’s  consent  in  writing;  that  it  was  the  Returning 
Officer’s  duty  to  grant  a poll  for  taking  the  votes;  and  that  in 
declaring  Mr.  Black  to  be  elected  he  was  acting  without  authority. 
Upon  the  papers  produced  it  seems  to  me  that  the  Returning 
Officer  has  made  a mistake  which  ought  to  be  corrected  if  there  is 
power  to  correct  it,  and  I proceed  therefore  to  examine  the  ques- 
tion raised  by  Mr.  Greer  as  to  the  jurisdiction  of  the  Court. 

The  jurisdiction  of  the  Court  is  questioned  upon  two  grounds. 
First,  it  is  said  that  there  is  no  power  in  the  Court  to  order  elec- 
tion officers  to  perform  their  duties  or  to  perform  them  in  a par- 
ticular manner.  The  question  raised  by  this  submission  is  inter- 
esting, but,  in  the  view  that  I take  of  the  sufficiency  of  the  other 
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point  made,  I find  it  unnecessary  to  determine  it.  There  is  a good 
deal  to  be  said  for  the  proposition  that,  where  a duty  is  ministerial 
(as  it  was  in  this  case  under  sec.  59  of  the  Act)  and  where  no 
other  adequate  remedy  is  available,  there  is  jurisdiction  to  issue 
the  prerogative  writ;  but  I have  not  been  able,  in  the  time  at  my 
disposal,  to  go  into  this  question  as  deeply  as  I should  like  to  go 
if  my  decision  had  to  turn  upon  the  sufficiency  of  the  first  objec- 
tion. 

The  second  point  made  is  that  the  matter  is  taken  out  of  the 
jurisdiction  of  the  Court  upon  such  a motion  as  this  by  the  Ontario 
Controverted  Elections  Act,  R.S.O.  1914,  ch.  10. 

Section  60  of  the  Election  Act,  1926,  enacts  that:  "If  no 
more  candidates  are  nominated  than  are  required  to  be  elected 
. the  Returning  Officer,  at  the  expiration  of  the  time 
in  which  nominations  may  be  received  shall  close  the  election, 
and  openly  proclaim  the  person  or  persons  so  chosen  to  be 
duly  elected/  The  Returning  Officer  in  this  case  decided  that 
no  more  candidates  had  been  nominated  than  were  required  to  be 
elected,  and  he  proceeded  to  close  the  election  and  openly  to  pro- 
claim Mr.  Black  to  be  duly  elected.  The  result  is  that,  in  form 
at  least,  the  election  is  at  an  end  and  that  Mr.  Black  may  take  his 
seat  unless  successful  proceedings  are  taken  to  set  aside  the  elec- 
tion. By  sec.  59  of  the  Act  it  is  enacted  that:  "If  more  candi- 
dates than  are  required  to  be  elected  are  nominated  the  Returning 
Officer  shall  grant  a poll  for  taking  the  votes  . . . and  if  he 
declares  any  candidate  to  be  elected  the  election  shall  be  void.” 
It  follows  from  this  that  if  the  facts  are  as  upon  the  affidavits 
they  appear  to  me  to  be,  Mr.  Black’s  election  is  " void,”  that  is 
to  say,  it  is  an  election  which,  upon  the  proper  proceedings  being 
taken,  can  be  declared  to  be  void.  Those  proper  proceedings  are, 
I think,  the  proceedings  prescribed  by  the  Ontario  Controverted 
Elections  Act.  By  sec.  7 of  that  Act  it  it  enacted  that  " A petition 
may  be  presented  to  the  Court  complaining  of  an  undue  return  or 
undue  election  of  a member,  or  of  no  return.  . , .”  If  such  a 
petition  is  presented  two  Judges  are  assigned  to  try  it.  By  sec. 
51  it  is  enacted  that  these  Judges,  called  " The  Election  Court,” 
" shall  determine  whether  the  member  whose  return  or  election  is 
complained  of,  or  any  and  what  other  person,  was  duly  returned 
or  elected,  or  whether  the  election  was  void  . . . ;”  and  by  sec.  88 
it  is  enacted  that  “ no  election  or  return  shall  be  questioned  except 
in  accordance  with  the  provisions  of  this  Act.” 

What  I am  asked  to  do  is  to  command  the  Returning  Officer 
to  proceed  to  do  now  what,  as  it  seems  to  me,  he  ought  to  have  done 
immediately  after  the  expiration  of  the  time  appointed  for  receiv- 
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ing  nominations,  that  is  to  say,  to  order  him  to  “'grant  a poll  for 
taking  the  votes.”  But  such  poll  for  taking  the  votes  cannot  be 
granted  if  the  election  has  been  closed.  Therefore,  before  com- 
manding the  Returning  Officer  to  grant  a poll,  I must  decide  in 
effect  that  the  purported  closing  of  the  election  and  the  procla- 
mation that  Mr.  Black  was  elected  were  of  no  effect  at  all,  and  I 
do  not  see  how  I can  so  decide  without  questioning  the  election, 
which  is  what  sec.  88  of  the  Ontario  Controverted  Elections  Act 
forbids  me  to  do.  My  impression  is  that,  upon  such  affidavits  as 
are  before  me,  it  would  be  found  by  a tribunal  competent  to  ques- 
tion the  election  that  the  election  was  void.  The  result  of  such  a 
finding  of  a 'Competent  tribunal  wTould'  be  that  a new  election 
would  be  ordered,  that  is  to  say,  there  would  be  a new  writ,  a new 
day  for  nominations,  and  a new  day  for  holding  a poll  for  taking 
the  votes,  in  case  more  candidates  than  one  were  nominated.  That 
is  the  procedure  that  the  Legislature  has  established  for  getting 
rid  of  a void  election,  and  I think  that  I have  no  right,  in  face  of 
sec.  88  of  the  Ontario  Controverted  Elections  Act,  to  proceed  to 
order  that,  instead  of  the  new  election  provided  for  by  the  Act, 
there  shall  be  a revival  and  continuance  of  the  election  which  the 
Returning  Officer  has  closed  in  the  performance  of  what  he  took 
to  be  his  duty  under  sec.  60  of  the  Election  Act,  1926.  For  these 
reasons,  and  notwithstanding  some  regret  that  I am  unable  to  find 
a means  of  enabling  the  electors  of  the  electoral  district  of  Adding- 
ton to  express  their  will  on  the  1st  day  of  December,  I am  com- 
pelled to  dismiss  the  motion.  It  does  not  seem  to  me  to  be  a case 
for  costs.  . 

Upon  the  argument  of  the  motion  there  was  some  discussion 
as  to  whether  the  Returning  Officer  himself,  if  now  satisfied  that 
a mistake  was  made,  could  recall  his.  proclamation,  but  it  seemed 
to  be  conceded,  and,  as  it  appears  to  me,  there  is  no  doubt,  that  he 
is  just  as  powerless  as  the  Court  is:  indeed  the  fact  that  he  is 
without  power  to  act  upon  his  own  initiative  is  perhaps  an  addi- 
tional reason  for  saying  that  the  Court  has  no  power  to  reclothe 
him  with  the  power  to  grant  a poll  for  taking  the  votes.  Hi's 
power  to  grant  a poll  wa£  gone  as  soon  as  he  declared  the  election 
closed,  and  I cannot  find  that  the  Court  or  any  one  else  has  author- 
ity to  restore  that  power. 
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Covenant — Building  Restriction  — Application  to  Discharge— Convey- 
ancing and  Law  of  Property  Actf  sec.  57  (12  <Sc  13  Geo.  V.  ch.  53)  — 
Interpretation  of — Changed  Conditions — Modification  of  Restric- 
tion— Absence  of  Building  Scheme — “ Beneficial  to  the  Persons 
Principally  Concerned 

By  sec.  57  of  the  Conveyancing  and  Law  of  Property  Act,  added 
in  1922  by  12  & 13  Geo.  V.  ch.  53,  a Judge  is  empowered  to  modify 
or  discharge  building  restrictions  “ on  proof  to  his  satisfaction  that 
the  modification  will  be  beneficial  to  the  persons  principally  con- 
cerned.” The  meaning  given  to  this  expression  m practice  is  that 
the  Judge  must  satisfy  himself  that  the  balance  of  convenience  is  in 
favour  of  granting  an  application  for  modification  or  discharge, 
having  regard  to  the  rights  and  interests  of  the  applicant  and  other 
persons  interested,  respondents  to  the  application;  and  the  order 
should  not  be  made  unless  the  benefit  to  the  applicant  greatly  exceeds 
any  possible  detriment  to  the  respondents. 

Where  persons  opposing  such  an  application  had  no  rights  by  virtue  of 
the  applicant’s  covenant  and  had  not  established  a building  scheme, 
it  was  held,  that  the  detriment  to  them  which  would  be  caused  by 
granting  the  application  was  infinitesimal  when  compared  to  the 
advantage  to  the  applicant. 

The  applicant,  in  a conveyance  to  him  dn  1908  of  about  5 acres  of  land 
in  a subdivision,  covenanted  to  erect  thereon  no  buildings  other 
than  two  detached  dwelling  houses  of  a certain  description;  and 
this  was  modified  in  1926  (conditions  having  changed)  by  permitting 
the  erection  of  one  house  upon  each  of  many  lots  laid  out  according 
to  a plan  of  subdivision  of  the  5 acres. 

The  following  statement  is  taken  from  the  judgment  of 
Middleton,  J.A. : — 

An  appeal  by  the  executors  of  the  late  W.  A.  Kemp  and  other 
persons  interested  from  an  order  made  by  Mr.  Justice  Mowat, 
dated  the  25th  June,  1926,  by  which  the  building  restriction  or 
covenant  contained  in  a deed  from  the  Scottish  Ontario  and  Mani- 
toba Land  Company  Limited,  of  the  1st  June,  1908,  to  William  K. 
George,  the  applicant,  was  discharged.  The  covenant  was  that  he, 
the  applicant,  will  not  erect  or  permit  to  be  erected  upon  the  lands 
thereby  conveyed,  being  lots  Nos.  49  and  50  on  the  south  side  of 
Binscarth  road,  in  the  city  of  Toronto,  according  to  plan  No.  528, 
any  buildings  other  than  two  detached  dwelling  hou'ses. 

The  Scottish  Ontario  and  Manitoba  Land  Company  at  one 
time  owned  a tract  of  land  in  the  district  now  known  as  North 
Rosedale.  The  exact  history  of  the  transaction  is  by  no  means 
clearly  shewn  upon  the  material  and  is  generally  left  to  inference 
as  to  certain  details.  Apparently  a subdivision  had  been  made 
of  lots  lying  to  the  south  of  East  Roxborough  street  east  of  High- 
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land  avenue,  and  Binscarth  road  east  of  Highland  avenue,  but  the  App.  Div. 
lands  now  in  question,  lots  49  and  50,  were,  at  the  time  of  the 

subdivision  of  the  lots  to  the  north  of  this  line,  still  owned  by  the  

company.  A subdivision  was  then  made  of  the  lots  north  of  the  George. 
line  I have  indicated,  and  a plan  has  been  produced  shewing  this 
subdivision,  and  from  it  and  the  endorsed  memoranda  a building 
scheme  might,  with  little  additional  evidence,  be  inferred.  This 
territory  is  described  as  North  Rosedale  Park,  consisting  of  choice 
residential  lots,  and  there  is  endorsed  upon  the  plan  a synopsis  of 
building  restrictions;  the  only  material  one  to  be  mentioned  is 
that  the  buildings  must  cost  not  less  than  $5,000  and  shall  have 
not  less  than  50  feet  frontage  to  each  dwelling. 

On  the  strength  of  this  plan  and  prospectus,  Mr.  Gibson  states, 
his  wife  (one  of  the  appellants)  purchased  a portion  of  lot  37 
from  the  company  in  February,  1906.  On  the  same  day  another 
portion  of  the  said  lot  was  conveyed  to  Robert  G.  McLean  (another 
appellant).  In  each  of  these  conveyances  there  was  a covenant 
against  erecting  more  than  one  house  upon  the  property  conveyed 
by  the  respective  conveyances,  to  each  a frontage  of  50  feet  on 
Highland  avenue,  with  a somewhat  greater  width  upon  the  frontage 
upon  East  Roxborough  street,  which  crosses  the  lots  diagonally. 

The  conveyance  to  the  applicant,  W.  K.  George,  bears  date  the 
1st  June,  1908,  and  contains  the  covenant  now  in  question,  calling, 
inter  alia , for  the  erection  of  no  buildings  other  than  two  detached 
dwelling  houses  of  a certain  description,  with  necessary  outbuild- 
ings, including  stable  and  garage.  These  two  lots  together  con- 
tain approximately  five  acres. 

The  question  of  the  existence  of  a building  scheme  and  whether 
any  building  scheme  extends  beyond  the  parcel  of  land  north  of 
the  east  and  west  line  I have  referred  to,  docs  not  arise  upon  this 
application.  All  that  is  here  sought  is  relief  from  the  provisions 
of  the  covenant,  under  the  powers  conferred  upon  the  Court  by 
the  Conveyancing  and  Law  of  Property  Act,  1922,  12  & 13  Geo.  V. 
ch.  53,  amending  the  Conveyancing  and  Law  of  Property  Act, 

R.S.O.  1914,  ch.  109,  by  adding  thereto  a new  section  in  the  fol- 
lowing words : — 

57. — (1)  Where  there  is  annexed  to  any  land  which  has  not 
been  registered  under  the  Land  Titles  Act  any  condition  or  coven- 
ant that  such  land  or  any  specified  portion  thereof  is  not  to  be 
built  on  or  is  to  be  or  not  to  be  used  in  a particular  manner,  or 
any  condition  or  covenant  running  with  or  capable  of  being  legally 
annexed  to  land,  any  such  condition  or  covenant  may  be  modified 
or  discharged  by  order  of  a Judge  of  the  Supreme  Court  on  proof 
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to  his  satisfaction  that  the  modification  will  be  beneficial  to  the 
person  principally  concerned. 

(2)  Before  making  any  ,such  order  the  Judge  shall  cause 
notice  of  the  application  to  be  given  to  such  persons  as  shall  appear 
to  him  to  be  interested  in  the  relief  sought,  either  by  personal 
service,  advertisement  or  by  registered  mail  as  he  shall  direct. 

(As  to  land  under  the  Land  Titles  Act,  see  section  99  of  that 
Act.) 

(3)  An  appeal  shall  lie  to  a Divisional  Court  from  the  decision 
or  order  of  a Judge  under  subsection  1. 

November  5.  The  appeal  was  heard  by.  Latcliford,  C.J., 
Riddell,  Middleton,  and  Orde,  JJ.A. 

T . Sheard,  for  the  appellants,  argued  that  there  was  no  evi- 
dence before  the  learned  Judge  below  which  would  justify  him  in 
finding  that  the  discharge  of  the  restriction  would  be  beneficial 
to  the  persons  principally  concerned,  as  required  by  sec.  57  of  the 
Conveyancing  and  Law  of  Property  Act,  as  enacted  by  12  & 13 
Geo.  Y.  ch.  53.  Even  admitting  (which  he  did  not)  that  there 
was  absence  of  proof  of  substantial  damage  to.  his  clients,  this 
would  not  be  enough  to  justify  removal  of  the  restriction.  The 
destruction  of  the  view  across  the  ravine,  which  the  building  of 
intervening  houses  would  entail,  was  a substantial  loss,  and  would 
depreciate  the  value  of  the  appellants’  properties.  The  statute  is 
not  an  expropriation  Act:  Re  Western  Canada  Flour  Mills  Ltd. 
(1923),  25  O.W.N.  219.  The  evidence  shewed  the  existence  of  a 
building  scheme.  The  appellants  came  within  the  four  points 
mentioned  by  Parker,  J.,  in  Elliston  v.  Readier , [1908]  2 Ch.  374, 
as  being  necessary  to  establish  a building  scheme. 

R.  S.  C assets,  K.C.,  for  the  respondent,  contended,  first,  that  no 
buliding  scheme  had  been  shewn;  and,  second,  that  the  learned 
Judge  below  had  exercised  properly  the  discretionary  powers  con- 
ferred upon  him  by  the  statute  in  removing  the  restriction,  in  the 
circumstances  of  the  case.  The  benefits  conferred  upon  the 
respondent  by  the  removal  so  far  outweighed  any  slight  damage  to 
the  appellants  as  to  bring  the  case  well  within  the  interpretation 
given  generally  to  the  words  “ beneficial  to  the  persons  principally 
concerned  99  in  the  section.  Besides,  the  character  of  the  neigh- 
bourhood had  so  changed  as  to  justify  the  removal  of  the  restric- 
tion. 

December  3.  Middleton,  J.A.  (after  stating  the  facts  as 
above)  : — The  appellants  here  appear  to  me  to  have  no  legal  right 
to  enforce  observance  of  the  covenant  as  a covenant  apart  from  a 
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building  scheme,  for  their  deeds  imposed  no  obligation  upon  the  App.  Div. 
vendors  with  respect  to  the  use  to  be  made  of  the  land  retained  1926. 
by  them,  and  the  covenant  entered  into  by  Mr.  George  was  long 
subsequent  to  the  conveyances  made  to  the  appellants.  It  is  George. 

nevertheless  incumbent  upon  the  Court  to  take  into  consideration  _ 

the  circumstances  shewn  to  exist,  when  exercising  the  discretion  1 J A ' 
entrusted  to  it  by  the  statute  referred  to. 

The  land  company  has  sold  all  the  land  owned  by  it  in  the 
neighbourhood  and  makes  no  objection  to  the  granting  of  the 
relief  sought,  if  indeed  it  now  has  any  locus  standi  to  object. 

The  applicant  has  shewn  abundantly  that  the  situation  has 
materially  changed  since  the  making  of  his  covenant.  Many 
houses  have  been  erected  in  the  immediate  neighbourhood,  having 
frontages  of  50  feet  and  less,  and  to  maintain  as  the  site  of  one 
or  two  houses  so  large  a block  of  land  as  that  he  now  owns  is 
impracticable,  having  regard  to  the  expense  of  upkeep,  mainten- 
ance, taxes;  etc.  The  applicant  desires -to  sell  his  residence,  but 
cannot  do  so  owing  to  the  large  block  of  land  owned  and  the 
expense  of  its  maintenance.  What  the  applicant  really  proposes 
is  to  subdivide  the  land  in  the  manner  shewn  in  a plan  produced 
upon  the  hearing  of  this  application.  This  involves  the  laying  out 
of  a number  of  lots,  none  of  which  has  a frontage  of  less  than  50 
feet.  If  on  each  of  these  lots,  or  lots  laid  out  in  any  such  way, 
residences  are  erected,  this  will  not  be  to  the  advantage  of  the 
applicant’s  neighbours,  for  it  will  destroy  to  some  extent  their 
view  over  his  grounds  and  down  the  Rosedale  ravine. 

Mr.  Poucher,  an  experienced  real  estate  valuator,  makes  a very 
guarded  and  careful  affidavit  on  behalf  of  those  opposed  to  Mr. 

George,  in  which  he  states  that  the  value  of  the  adjacent  lots  is 
dependent  upon  the  preservation  of  the  ravine  in  its  natural  state, 
and  that  the  owners  of  the  houses  on  those  adjacent  lots  “ would 
not  be  in  any  way  benefitted  ” by  the  proposed  change. 

The  provisions  of  the  statute  (12  & 13-  Geo.  Y.  ch.  53)  are  not 
easy  to  interpret.  A Judge  is  empowered  to  modify  or  discharge 
building  restrictions  “ on  proof  to  his  satisfaction  that  the  modi- 
fication will  be  beneficial  to  the  persons  principally  concerned.” 

If  this  means  beneficial  to  the  applicant  the  provision  is  senseless, 
for  the  relief  would  not  be  sought  unless  the  applicant  deemed  it 
a benefit.  If  it  means  beneficial  to  the  respondents  it  is  again 
meaningless,  for  the  respondents  would  undoubtedly  release  any 
right  they  may  have  if  for  their  benefit.  The  meaning  that  has 
been  given  to  the  expression  in  practice  is  that  the  Judge  must 
satisfy  himself  that  the  balance  of  convenience  is  in  favour  of 
granting  the  application,  having  regard  to  the  rights  and  inter- 
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Aipp.  Div.  ests  of  both  parties,  and  I think  it  may  safely  be  said  that  the 
order  should  not  be  made  unless  the  benefit  to  the  applicant  greatly 
exceeds  any  possible  detriment  to  the  respondents:  Re  Button 

George.  (1935)>  57  °-L'R-  161’ 

I'ddleton  In  this  case  I am  satisfied  that  the  present  appellants  have  no 
J.A.  * right  by  virtue  of  the  covenant.  They  have  not  shewn  or  estab- 
lished a building  scheme,  and  the  detriment  to  them  of  granting 
what  is  now  sought  is  really  infinitesimal  when  compared  to  the 
advantage  to  the  applicant.  The  property  can  be  of  no  reason- 
able use  unless  he  can  attain  the  relief  now  sought,  and  from  the 
tenor  of  some  of  the  affidavits  filed  I am  convinced  that  if  the 
order  is  modified  as  I am  about  to  suggest,  the  present  appellants 
can  have  no  real  grievance.  I say  this  because  in  a memorandum 
filed  before  Mr.  Justice  Mowat  the  appellants  stated  that  to  any 
reasonable  and  definite  proposal  “ respecting  the  applicant’s 
property  they  might  perhaps  be  prepared  to  consent.”  Upon  the 
hearing  we  challenged  Mr.  Sheard  to  point  out  any  real  objection 
to  what  is  shewn  by  the  plan  now  produced,  and  he  failed  to  do  so. 
What  we  think  should  be  done  is  that  the  order  made  by  Mr.  Justice 
Mowat  should  be  modified  so  as  to  permit  the  subdivision  of  the 
lots  owned  by  Mr.  George  in  the  manner  indicated  by  the  plan  pro- 
duced, or  in  such  other  way  as  to  bring  about  a subdivision  by 
which  no  lot  should  have  a lesser  frontage  than  50  feet  on  Rox- 
borough  street  east,  so  as  to  permit  the  erection  of  one  house,  with 
its  outbuildings  and  garage,  upon  each  of  those  subdivided  lots,  and 
that  save  as  thus  modified  all  the  provisions  of  the  covenant  con- 
tained in  this  deed  should  stand. 

With  this  variation,  the  order  made  should  be  confirmed  and 
the  appeal  should  be  dismissed.  There  should.be  no  costs  to  either 
party  of  this  appeal.  We  do  not  interfere  with  the  direction  in 
the  order  appealed  from  as  to  costs  of  the  original  application. 

Latchford,  C. J.,  and  Orde,  J.A.,  agreed  with  Middleton,  J.A. 

Riddell,  J.A. : — It  is  with  some  regret  that  I am  compelled  to 
hold  that  the  appellants  have  no  enforceable  rights — aesthetics 
cannot  make  law.  I agree  in  the  result. 


Order  below  varied. 
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[APPELLATE!  DIVISION.] 

Reid  v.  Town  of  Mimico. 

Negligence — Injury  to  Person  Leaving  Shop  by  Stepping  in  Hole  in 
Pavement  not  Part  of  Highway — Liability  of  Lessee  of  Shop — * 
Pavement  not  Included  in  Lease  — “ Occupier  ” — Invitation  — 
Knowledge  of  Danger — Volenti  non  Fit  Injuria — Evidence — Absence 
of  Reasonable  Care  on  Part  of  Injured  Person. 

The  defendant  company  was  the  lessee  of  the  ground  floor  and  part  of 
the  cellar  of  a building  in  a town.  The  ground  floor  was  used  by  the 
company  as  a retail  store  or  shop.  The  front  wall  of  the  company’s 
shop  was  about  20  feet  back  from  the  street-line,  and  the  space 
intervening  between  the  street  and  the  building  was  substantially 
on  a level  with  the  adjoining  sidewalk,  and  was  covered  w'th  a pave- 
ment of  slabs  or  blocks.  This  intervening  space  was  not  specifically 
referred  to  in  the  company’s  lease  as  part  of  the  premises  demised. 
The  plaintiff,  who  had  visited  the  shop  to  make  purchases,  in  leaving 
stepped  into  a hole  in  the  pavment  described,  fell,  and  was  injured. 
She  had  been  there  before  and  knew  of  the  hole,  but  its  existence 
was  not  at  the  moment  present  to  her  mind:  — 

Held,  that  the  space  referred  to  was  not  demised  to  the  company  by 
the  words  “ with  the  appurtenances  thereunto  belonging  or  apper- 
taining,” contained  in  the  indenture  of  lease,  and  formed  no  part  of 
the  demised  premises. 

Buck  v.  Norton  (1797),  1 B.  & P.  '53,  and  Hill  v.  Broadbent  (1898),  25 
A.R.  159,  applied. 

Even  if  the  wares  of  the  company  were  displayed  in  front  of  its  win- 
dows, and  a part  of  the  space  was  thus  occupied,  the  occupation 
would  be  that  of  a trespasser  and  confined  to  the  part  actually  occu- 
pied, and  there  was  no  suggestion  that  the  hole  was  in  the  actual 
occupation  of  the  company. 

No  duty  was  owed  by  the  company  to  the  plaintiff  in  respect  of  the  hole 
where  she  fell. 

The  rule  in  Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P. 
311,  is  confined  to  defects  in  the  premises  occupied  and  controlled  by 
the  invitor. 

Even  if  the  company  owed  a duty  to  its  customers  in  respect  of  the 
locus  in  question,  the  plaintiff  had  notice  and  knowledge  of  the  exist- 
ence of  the  danger;  she  accepted  the  implied  invitation  of  the  com- 
pany to  visit  its  shop,  knowing  that  the  hole  was  in  front  of  the 
door,  and  she  was  not  only  sciens  but  volens. 

Review  of  the  authorities. 

And,  again,  the  plaintiff  was  not  using  reasonable  care  on  her  part  for 
her  own  safety  when  she  stumbled  into  a hole,  of  the  existence  of 
which  she  was  aware,  and  which  was  in  plain  sight. 

Per  Riddell,  J.A. : — The  company  was  not  shewn  to  be  the  ‘'occupier” 
of  the  locus,  in  the  sense  in  which  the  word  is  used  in  the  cases. 

Appeal  by  the  defendant  Dominion  Stores  Ltd.  and  cross- 
appeal  by  the  plaintiff  from  the  judgment  of  Meredith,  C.J.C.P., 
at  the  trial  (1st  June,  1926),  in  an  action  tried  before  him  without 
a jury  at  a Toronto  sittings. 

The  following  statement  is  taken  from  the  judgment  of 
Master,  J.A. : — 


1926. 
Dec.  3. 
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The  parties  defendant  other  than  the  appellant  company  above 
named  are  not  concerned  in  the  present  appeal. 

The  essential  facts  are  not  in  dispute.  The  appellant  company 
is  the  lessee  in  occupation  of  premises  located  on  the  north  side 
of  Queen  street  in  the  town  of  Mimico,  where  it  conducts  a retail 
shop.  The  lease  covers  the  ground  floor  and  part  of  the  cellar  of 
a building  owned  by  the  defendant  Armstrong.  The  upper  floor 
of  the  building  is  occupied  by  a dentist,  and  the  owner,  Armstrong, 
resides  in  the  rear  portion  of  the  premises.  The  parties  last 
named  enter  the  premises  occupied  by  them  by  entrances  of  their 
own,  not  through  the  appellants  premises.  The  southerly  or 
street  wall  of  the  appellants  shop  is  about  20  feet  back  from  the 
northerly  limit  of  Queen  street,  and  this  intervening  space  between 
the  street  and  the  building  is  substantially  on  a level  with  the 
sidewalk  on  the  north  side  of  the  highway  and  is  covered  with  a 
pavement  of  slabs  or  blocks.  This  intervening  space  is  not  specific- 
ally referred  to  in  the  appellants  lease,  and  does  not,  in  my 
opinion,  form  a portion  of  the  demised  premises.  Immediately  in 
front  of  the  appellant’s  shop  and  extending  across  its  front  there 
was  a concrete  slab  six  feet  in  width  from  north  to  south.  At  a 
point  about  2 ft.  6 inches  south  of  the  store,  this  concrete  slab  was 
cracked  from  top  to  bottom  for  its  entire  length  from  east  to  west, 
and  the  northerly  portion  (next  to  the  store)  had  become  depressed 
about  three-quarters  of  an  inch  below  the  southerly  portion.  The 
door  by  which  entrance  is  gained  to  the  appellant’s  premises 
faces  southerly  on  Queen  street  and  opens  on  the  paved  space 
described  above.  Directly  in  front  of  this  door  there  commenced 
at  the  crack  which  I have  mentioned  a hole  one  and  one-half 
inches  deep,  which  then  extended  five  inches  southerly  and  was 
eight  inches  long  from  east  to  west.  The  edges  of  the  hole  were 
abrupt  and  not  sloped.  On  the  8th  August,  1925,  about  9.15  in 
the  evening,  the  respondent  visited  the  appellant’s  shop  and  did 
some  shopping.  She  had  frequently  been  there  and  she  knew 
about  the  hole  in  the  pavement.  The  daylight  faded  while  she 
was  in  the  shop,  but  when  coming  out  there  was  sufficient  artificial 
light  so  that  the  plaintiff  could  see  quite  plainly.  In  leaving  the 
appellant’s  premises  her  foot  went  into  the  hole  above  described, 
her  toe  caught  and  she  tripped  and  fell,  breaking  her  leg.  In 
consequence  she  brings  this  action  and  has  been  awarded  against 
the  appellant  the  sum  of  $1,250  damages.  From  this  judgment 
the  defendant  company  appeals,  and  the  plaintiff  cross-appeals, 
seeking  to  increase  the  amount  of  her  damages. 

October  22.  The  appeal  and  cross-appeal  were  heard  by 
Latchford,  C.J.,  Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 
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Christopher  C.  Robinson,  Iv.C,,  and  G.  M.  Huycke,  for  the 
appellant,  argued  that  it  should  not  be  held  liable,  first  because 
the  land  on  which  the  accident  took  place  was  not  the  appellant’s 
property.  It  was  not  any  part  of  the  demised  premises.  If  there 
was  any  liability  to  the  plaintiff,  it  was  as  an  invitee,  and  so  could 
only  be  for  an  accident  on  the  appellant’s  premises.  Nor  could 
the  area  or  pavement  where  the  accident  happened  be  said  to  be 
appurtenant  to  the  demised  premises.  The  appellant  had  merely 
a right  of  way  over  it.  The  pavement  was  a public  place,  as  it 
were.  The  appellant  would  have  no  right  to  exclude  any  one 
from  it.  Nor  did  the  appellant  invite  any  one  on  to  this  pave- 
ment, but  only  on  to  the  demised  premises.  Consequently  there 
was  no  liability  for  an  accident  which  happened  on  the  pavement. 
But,  assuming  that  the  appellant  was  responsible  for  some  of  this 
pavement,  the  duty  was  only  that  to  an  invitee,  namely,  not 
to  set  a trap:  Ottawa  Electric  Railway  Co.  v.  Letang,  [1924] 
S.C.R.  470';  Lucy  v.  Bawden , [1914]  2 K.B.  318;  Cavalier  v. 
Rope,  [1906]  A.C.  428,  at  p.  432;  Fairman  v.  Perpetual  Invest- 
ment Building  Society,  [1923]  A.C.  74,  at  p.  86;  Westenf elder  v. 
Hobbs  Manufacturing  Co.  Ltd.  (1925),  57  O.L.R.  31.  It  could 
not  be  said  that  there  was  any  trap  here,  because  the  evidence 
shewed  that  the  plaintiff  was  fully  aware  of  the  existence  of  the 
hole  in  the  pavement.  So  the  maxim  volenti  non  fit  injuria 
applied. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  breach  of  duty  arose  not  from  the  occupation  of  the 
premises,  but  from  the  fact  of  invitation.  The  duty  was  qua 
invitor,  not  qua  occupier.  The  appellant  was  liable  on  its  invi- 
tation for  all  reasonable  dangers  which  it  knew  or  ought'  to  have 
known  of.  The  occupant  of  a tent  in  a field  would  be  liable  for 
an  accident  happening  to  a man  walking  across  the  field  to  the 
tent,  if  the  occupier  of  the  tent  had  invited  him  to  the  tent  know- 
ing of  the  existence  of  some  danger  on  the  way  and  not  warning 
him  against  it.  The  appellant  should  have  either  maintained  a 
safe  way  or  warned  the  plaintiff  of  the  danger : Indermaur  v. 
Dames  (1866-7),  L.R.  1 iC.P.  274,  L.R.  2 C.P.  311;  Smith  v. 
London  and  Saint  Katharine  Docks  Co.  (1868),  L.R.  3 C.P.  326; 
Mitchell  v.  Johnstone  Walker  Ltd.  (1919),  47  D.L.R.  293;  Letang 
v.  Ottawa  Electric  Raihvay  Co.,  [1926]  A.C.  725.  So  far  counsel 
had  assumed  that  no  contractual  rights  existed  between  the  land- 
lord and  the  appellant  in  regard  to  the  pavement.  But  he  con- 
tended that  such  rights  did  exist.  In  other  words,  the  pavement 
was  included  in  the  lease  as  appurtenant  to  the  premises  described 
therein.  It  was  quite  possible  to  have  land  appurtenant  to  a 
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building:  Woodfall’s  Law  of  Landlord  and  Tenant,  21st  ed.,  p. 
176.  If  he  were  forced  off  the  invitation  theory  and  had  to  depend 
on  occupancy,  he  submitted  that  the  pavement  was  occupied,  not 
in  the  technical  sense  of  lease  as  between  landlord  and  tenant, 
but  for  purposes  of  business.  The  plaintiff’s  knowledge  of  the 
hole  in  the  pavement  should  not  prevent  her  recovering  unless 
that  knowledge  made  her  volens,  whereas  she  was  only  sciens. 
Her  knowledge  at  an  earlier  time  was  not  present  to  her  mind  at  the 
time  of  the  accident.  While  a licensee  has  to  prove  a trap,  an 
invitee  has  not  to  go  that  far.  On  his  cross-appeal  counsel  con- 
tended that  the  plaintiff  should  be  awarded  at  least  $2,000  instead 
of  $1,250. 

6r.  M.  Willoughby , for  the  defendant  Armstrong. 

Robinson , K.C.,  in  reply,  contended  that  an  invitor  was  not 
liable  for  apparent  danger.  On  the  cross-appeal  he  submitted 
that  the  amount  awarded  by  the  trial  Judge  should  not  be  added  to. 

December  3.  Master  J.A.  (after  stating  the  facts  as  above)  : 
— The  contentions  which  have  been  addressed  to  us  in  argument 
are  both  interesting  and  important: — 

First , what  duty,  if  any,  did  the  appellant  owe  to  the  respond- 
ent ? 

The  appellant’s  principal  contention  is  that  it  owed  no  duty 
to  the  respondent  in  regard  to  the  spot  where  the  accident  hap- 
pened; that  any  duty  which  it  owed  to  the  respondent  was  con- 
fined to  the  safe  condition  of  its  own  premises;  and  that  these  did 
not  include  the  place  where  the  accident  occurred. 

Counsel  for  the  respondent  submits  that  the  appellant’s  lia- 
bility arises  from  the  implied  invitation  to  customers  to  visit  its 
shop  and  is  independent  of  its  occupation  or  control  of  the  premises 
where  its  shop  is  carried  on,  and  that  its  liability  extends  to  dam- 
ages arising  from  all  defects  which  the  shopkeeper  knew  or  ought 
to  have  been  aware  of  and  which  were  likely  to  be  dangerous  to 
its  customers;  that  it  could  avoid  liability  only  by  repairing  the 
defect  or  by  warning  the  customer  of  the  danger  ; he  also  contends 
that  the  approach  to  the  shop  is  appurtenant  to  the  premises 
leased. 

The  second  contention  may  be  stated  thus : Assuming  that  the 
appellant  owed  to  the  respondent  some  duty  in  respect  to  the  hole 
in  question,  nevertheless  the  appellant  contends  that  the  defect 
was  well  known  to  the  respondent  (though  she  was  not  thinking 
of  it  at  the  moment  when  she  stumbled),  but  the  hole  was  open 
and  plainly  visible  if  she  had  looked.  It  was  not  in  the  nature 
of  a trap  and  the  maxim  volenti  non  fit  injuria  applies. 
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Mr.  Phelan,  for  the  respondent,  argues  that  the  rule  regarding  A,pp.  Div. 
traps  applies  to  a licensee  only  and  has  no  application  in  the  case 
of  an  invitee,  and  that  the  respondent  is  not  shewn  to  have  had  an 
adequate  appreciation  of  the  risk  or  danger  at  the  moment  the 
accident  happened. 

With  respect  to  the  first  question  I note  certain  facts  in  addi- 
tion to  those  stated  above  and  which  have  to  be  borne  in  mind.  Masten,  J.A. 
In  the  first  place,  the  hole  in  which  the  plaintiff  stumbled  was  not 
located  on  the  premises  of  the  appellant,  for  the  description  of 
those  premises  as  set  forth  in  its  lease  reads  as  follows : — 

“ All  that  messuage  or  tenement  situate  lying  and  being 
the  storeroom  and  the  front  part  of  the  cellar  of  the  premises  now 
known  as  130  Mirnico  beach,  in  the  town  of  Mimioo,  Ontario,  with 
the  appurtenances  thereunto  belonging  or  appertaining.” 

And  the  intervening  space  between  the  appellant’s  shop  and 
Queen  street  was  not,  in  my  opinion,  demised  to  the  appellant  by 
the  words  “ with  the  appurtenances  thereunto  belonging  or  apper- 
taining.” 

In  Buck  y.  Nurton  (1797),  1 B.  & P.  53,  the  head-note  is  as 
follows : — 

“ Lands  usually  occupied  with  a house  will  not  pass  under  a 
devise  of  ‘ a messuage  with  the  appurtenances/  unless  it  clearly 
appears  that  the  testator  meant  to  extend  the  word  ‘appurten- 
ances 9 beyond  its  technical  sense.” 

In  that  case  the  question  arose  upon  the  words  of  a will.  In 
the  case  of  a grant  by  way  of  lease  it  is  even  more  difficult  to  go 
beyond  the  strict  rule  in  construing  the  technical,  word  “ appur- 
tenances.” 

In  Ontario  the  question  was  considered  by  the  Court  of  Appeal 
in  Hill  Y.  Broadbent  (1898),  25  A.R.  159,  my  brother  Riddell 
being  counsel  for  the  appellants.  The  head-note  of  the  case  is  as 
follows : — 

“ Where  in  a conveyance  made  in  pursuance  of  the  Short 
Forms  of  Conveyances  Act,  R.iS.O.  1877,  eh.  102,  a parcel  of 
land  is  accurately  described  by  metes  and  bounds,  the  general 
words  of  sec.  4 will  not  pass  lands  with  buildings  thereon  not 
embraced  in  the  specific  description,  merely  because  the  buildings 
were  previously  used,  occupied  and  enjoyed  with  the  property 
specifically  described  by  metes  and  bounds.” 

In  the  course  of  his  judgment  Moss,  J.A.  (as  he  was  then), 
says  (p.  169)  : — 

“ In  the  present  case,  where  there  is  an  accurate  description 
by  metes  and  bounds  excluding  the  land  covered  by  the  stable,  I 
am  not  prepared  to  hold  that  the  land  must  be  brought  into  the 
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conveyance  by  force  of  the  general  words  of  the  Act.  And  if  I am 
obliged  to  choose  between  the  decision  in  Willis  v.  Watney  (1881), 
51  L.J.  Ch.  181,  30  W.R.  424,  45  L.T.R.  739,  and  McNish  v. 
Munro  (1875),  25  U.C.iC.P.  290,  I am  prepared  to  adopt  the  latter/’ 

Here  the  premises  demised  are  definitely  indicated  and 
described  as  the  storeroom  and  the  front  part  of  the  cellar  of  the 
premises  known  as  130  Mimico  beach.  I think  the  decisions  to 
which  I have  referred  apply  to  the  circumstances  of  this  case  and 
that  the  space  in  question  formed  no  part  of  the  demised  premises. 

A suggestion  was  made  in  the  course  of  the  argument  that, 
whether  demised  or  not,  this  space  was  in  the  occupancy  of  the 
appellant.  But,  even  if  the  wares  of  the  shopkeeper  were  dis- 
played in  front  of  its  windows,  such  occupation  would  be  that  of 
a trespasser  and  confined  to  the  space  actually  occupied,  and  there 
is  no  suggestion  that  the  hole  where  the  plaintiff  stumbled  was  in 
the  actual  occupation  of  the  appellant. 

With  regard  to  the  contention  volenti  non  fit  injuria , I have 
already  observed  that  the  existence  of  the  hole  was  well  known  to 
the  plaintiff.  At  p.  20  of  the  evidence  the  plaintiff  is  under  cross- 
examination  and  deposes  as  follows  : — 

""  Q.  Then  you  remember  that  you  told  us  that  you  had  seen 
that  hole  25  or  30  times?  A.  Twenty  times  I had  walked  along 
there. 

""  Q.  Then  that  is  what  you  did  say, — more  than  20  times  is 
what  you  said?  A.  No,  I said  20  times. 

""  Q.  In  question  15  of  your  examination  for  discovery  you 
were  asked:  "ft.  Now  you  are  well  acquainted  with  this  store? 
A.  Oh,  yes/  Then  question  16,  " Been  there  more  than  once? 
A.  More  than  twenty  times/  That  was  when  you  had  been  there 
before?  A.  Yes.” 

It  is  also  to  be  noted  that  the  hole  was  entirely  open  and 
visible.  At  the  top  of  p.  21  the  plaintiff  is  cross-examined  in 
regard  to  this,  and  her  depositions  are  as  follows: — 

“ Q.  Then  at  question  48  you  were  asked : " It  was  still  day- 
light when  you  came  out?’  A.  Oh,  no,  it  was  not. 

“ Q.  Here  is  your  answer:  "Well,  it  was;  it  was  not  dark/ 
Then  question  49:  "You  could  see  clearly?  A.  Yes,  clearly.’ 
A.  Yes,  I could  see,  but  I was  not  looking  down  for  it. 

""  Q.  But  if  you  had  been  looking  down  for  it,  could  you  not 
have  seen  it?  A.  Yes.” 

Such  being  the  facts  and  the  contentions  of  the  parties,  I pro- 
ceed to  consider  the  law. 

The  rule  in  Indermaur  v.  Dames , L.R.  1 C.P.  274,  is  confined 
and  limited  to  defects  in  the  premises  occupied  and  controlled  by 
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the  defendant.  In  Pollock  on  Torts,  11th  ed.,  pp.  512,  513,  under 
the  heading  of  “ Duties  of  Insuring  Safety/'  the  rule  is  discussed 
as  follows : — 

“ The  duty  is  founded  not  on  ownership,  but  on  possession,  in 
other  words,  on  the  structure  being  maintained  under  the  control 
and  for  the  purposes  of  the  person  held  answerable.  It  goes 
beyond  the  common  doctrine  of  responsibility  for  servants,  for  the 
occupier  cannot  discharge  himself  by  employing  an  independent 
contractor  for  the  maintenance  and  repair  of  the  structure,  how- 
ever careful  he  may  be  in  the  choice  of  that  contractor.  Thus  the 
duty  is  described  as  being  impersonal  rather  than  personal.  Per- 
sonal diligence  on  the  part  of  the  occupier  and  his  servants  is 
immaterial.  Thus  there  is  a limited  duty  of  insurance,  as  one 
may  call  it,  though  not  a strict  duty  of  insurance  such  as  exists 
in  the  classes  of  cases  governed  by  Rylands  v.  Fletcher  ” (1868), 
L.R.  3 H.L.  330. 

And  at  p.  522  he  (Sir  Frederick  Pollock)  observes: — ' 

“ Occupiers  of  fixed  property  are  under  a like  duty  towards 
persons  passing  or  being  on  adjacent  land  by  their  invitation  in 
the  sense  above  mentioned,  or  in  the  exercise  of  an  independent 
right.” 

In  Great  Lakes  Steamship  Co.  v.  Maple  Leaf  Milling  Co.  Ltd. 
(1923),  54  O.L.R.  174,  Ferguson,  J.A.,  says,  at  p.  183,  that 
Indermaur  v.  Dames  is  based  on  invitation  coupled  with  occupancy 
and  control  of  the  premises  in  question.  I agree  with  the  view 
so  expressed,  for  though,  in  deference  to  an  argument  very  confi- 
dently urged  by  counsel  for  the  respondent,  I have  made  diligent 
search,  yet  I have  been  unable  to  find  any  case  in  which  the  rule  in 
Indermaur  v.  Dames  has  been  extended  or  applied  to  defects  out- 
side the  premises  occupied  by  the  defendant.  In  every  case  that 
I have  discovered,  the  defect  occasioning  the  accident  has  been 
located  on  the  premises  occupied  by  the  defendant. 

Also  it  is  not  without  significance  that  all  similar  actions 
which  I can  find  reported  (respecting  defects  in  stairways  and 
approaches)  have  been  brought  against  the  landlord  or  owner  and 
not  against  the  tenant  whose  customer,  lodger,  or  invitee  suffered 
injury.  Of  course  that  is  not  conclusive,  but  it  is  suggestive. 

The  line  of  cases  of  which  The  Moorcock  (1889),  14  P.D.  64, 
and  The  Calliope , [1891]  A.’C.  11,  are  familiar  examples,  do  not 
depend  on  the  rule  in  Indermaur  v.  Dames,  but  upon  an  implied 
obligation  arising  out  of  an  express  contract  respecting  the  berth- 
ing of  a ship  at  a certain  dock  or  spot,  viz.,  that  the  bottom  is 
such  that  the  ship  can  be  safely  berthed  at  the  point  agreed. 
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I cannot  find  that  it  has  ever  been  determined  that  this  implied 
obligation  extends  outside  the  limits  of  the  berth  itself.  That 
point  was  touched  upon  in  the  case  of  The  Calliope , [1891]  A.C. 
11;  differing  views  were  expressed  by  Lord  Halsbury  and  Lord 
Watson  on  the  question,  but  the  case  was  ultimately  decided  on 
another  point.  In  any  case,  I am  unable  to  find  that  this  rule 
(which  so  far  as  I am  aware  has  never  been  applied  except  to  the 
berthing  of  ships)  has  any  application  to  the  circumstances  of 
this  case,  for  here  there  is  no  express  contract,  but  merely  the 
implied  invitation  to  the  public  by  the  appellant  to  visit  its  shop 
and  the  acceptance  of  that  invitation  by  the  respondent. 

It  is  a well-established  principle  that  an  implied  term  is  not 
to  be  superadded  by  the  court  unless  it  is  clearly  necessary  in 
order  to  give  effect  to  the  intention  of  the  parties:  United  States 
Shipping  Board  v.  Frank  C.  Strick  & Co.,  [1926]  A.C.  545,  at 
p.  585 ; The  Moorcock,  14  P.D.  64. 

I am  unable  to  discover  anything  in  the  circumstances  of  this 
case  to  warrant  the  implication  of  an  intention  by  the  parties  that 
there  should  be  superadded  to  the  implied  invitation  a duty  on 
the  part  of  the  appellant  company  to  become  a trespasser  and 
repair  this  hole  or  in  the  alternative  to  warn  the  respondent  of  a 
defect  of  which  she  was  already  fully  aware. 

I am,  for  these  reasons,  of  opinion  that  in  this  case  there  was 
no  duty  owed  by  the  appellant  to  the  respondent  in  respect  of  the 
hole  where  she  stumbled.  But,  even  if  this  difficulty  were  over- 
come, the  plaintiff’s  pathway  to  a judgment  is  obstructed  by  the 
principle  stated  by  Lord  Atkinson  in  Cavalier  v.  Pope,  [1906] 
A.C.  at  p.  432,  and  followed  by  Atkin,  J.,  in  Lucy  v.  Bawden, 
[1914]  2 K.B.  at  p.  326:— 

“ It  is,  I think,  clear  that  the  case  does  not  come  within  the 
principle  of  Indermaur  v.  Dames  and  the  cases  which  followed  it 
down  to  Earl  v.  Lubbock,  [1905]  1 K.B.  253,  because  one  of  the 
essential  facts  necessary  to  bring  a case  within  that  principle  is 
that  the  injured  person  must  not  have  had  knowledge  or  notice 
of  the  existence  of  the  danger  through  which  he  has  suffered/’ 

But  if  the  appellant  company  had  by  implication  an  easement 
of  passage  over  the  concrete  area  which  lies  between  its  shop  and 
the  highway,  and  if  as  the  dominant  tenement  the  obligation 
rested  on  it  to  maintain  and  repair  the  area  (which  seems  very 
doubtful)  and  if  in  consequence  a duty  towards  its  customers  in 
respect  to  disrepair  of  this  area  rested  on  the  appellant,  then  I pro- 
ceed to  consider  the  second  defence  raised  by  the  defendant,  i.e., 
volenti  non  fit  injuria.  In  doing  so  I adopt  the  language  of  Lord 
Bramwell  in  Membery  v.  Great  Western  Bailivay  Co.  (1889),  14 
App.  Cas.  179,  at  p.  187 : — 
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“ Of  course  it  is  in  a sense  not  necessary  that  I should  express 
an  opinion  on  this,  as  the  ground  I have  first  mentioned  in  my 
opinion  disposes  of  the  case.  But  if  instead  of  mentioning  that 
ground  first,  I had  mentioned  the  one  I am  now  dealing  with,  it 
would,  on  the  same  reasoning,  be  unnecessary  to  mention  that. 
What  I am  saying  is  not  obiter,  not  a needless  expression  of 
opinion  on  a matter  not  relevant  to  the  decision.  There  are  two 
answers  to  the  plaintiff,  and  I decide  against  him  on  both;  on 
one  as  much  as  on  the  other.  Volenti  non  fit  injuria , and  the 
plaintiff  was  volens.” 

At  the  present  day  no  authority  need,  I think,  be  cited  for 
the  proposition  that  in  such  a case  one  of  the  essential  facts  neces- 
sary to  establish  the  cause  of  action  of  the  injured  person  is  that 
he  must  not  have  had  knowledge  or  notice  of  the  existence  of  the 
danger  through  which  he  has  suffered.  If  he  knows  of  the  danger 
and  runs  the  risk  he  has  no  cause  of  action. 

But,  if  authority  is  desired,  I refer  to  the  case  of  Cavalier  v. 
Pope , [1906]  A.C.  428;  to  Hayward  v.  Drury  Lane  Theatre  Ltd., 
[1917]  2 K.B.  899,  at  p.  914;  and  to  Fairman  v.-  Perpetual 
Investment  Building  Society,  [1928]  A.C.  74,  overruling  Miller 
v.  Hancock , [1893]  2 Q.B.  177. 

But  that  rule  has  long  been  subject  to  a corollary  which  places 
a considerable  limitation  on  its  scope.  That  corollary  received 
perhaps  its  broadest  statement  in  Osborne  v.  London  and  North 
Western  Railway  Co.  (1888),  21  Q.B.D.  220.  In  that  case  a rail- 
way passenger  fell  down  a worn  and  slippery  flight  of  steps  and 
was  injured.  The  County  Court  Judge  found  “ that  the  steps 
had  not  been  properly  and  efficiently  swept  and  cleaned  from  the 
caked  snow,  which,  added  to  the  worn  condition  of  the  steps, 
caused  the  plaintiff  to  fall.”  That  seems  sufficient  to  warrant  the 
judgment  in  favour  of  the  plaintiff,  but  in  the  course  of  his  judg- 
ment in  the  appellate  court,  Wills,  J.,  laid  down  the  wide  pro- 
position (pp.  223,  224)  that  “ where  the  existence  of  negligence 
on  the  part  of  the  defendants,  and  the  absence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  are  specifically  found  as  matters 
of  fact,  if  the  defendants  desire  to  succeed  on  the  ground  that  the 
maxim  “ Volenti  non  fit  injuria”  is  applicable,  they  must  obtain 
a finding  of  fact  ‘ that  the  plaintiff  freely  and  voluntarily,  with 
full  knowledge  of  the  nature  and  extent  of  the  risk  he  ran,  im- 
pliedly agreed  to  incur  it.?  ” I would  not  have  referred  to  this 
case  but  for  the  fact  that  in  the  recent  case  of  Letang  v.  Ottawa 
Electric  Railway  Co.,  [1926]  A.C.  725,  the  Privy  Council  say 
that  the  law  of  Canada  and  England  seems  to  be  summed  up  in 
the  proposition  of  Wills,  J.,  which  I have  quoted  above,  and  on 
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that  ground  reversed  the  judgment  of  the  'Supreme  Court  of 
Canada.  In  that  case  the  plaintiff's  wife  was  an  invitee  who 
used  an  open  concrete  stairway  provided  by  the  defendants,  and 
which,  on  the  occasion  of  the  accident,  was  dangerously  slippery 
through  an  accumulation  of  ice  against  which  the  defendant  should 
have  provided.  The  Supreme  Court  of  Canada  held  that,  in  the 
circumstances  shewn  in  evidence,  the  dangerous  condition  of  the 
stairway  was  so  obvious  that  notice  of  the  danger  was  to  be  imputed 
to  the  plaintiff's  wife  when  voluntarily  using  the  stairway.  The 
Privy  Council  held  that  there  was  no  evidence  that  the  plaintiff 
had  full  knowledge  of  the  nature  and  extent  of  the  danger;  or 
that  knowing  this  she  freely  and  voluntarily  with  full  knowledge 
of  the  nature  and  extent  of  the  risk  she  ran  encountered  the  danger. 
The  reversal  of  the  decision  of  the  Supreme  Court  is  manifestly 
founded  on  a question  of  fact,  or  perhaps  more  precisely  on  the 
lack  of  evidence  of  a material  fact,  viz.,  knowledge  and  under- 
standing on  the  part  of  the  plaintiff  of  the  nature  and  extent  of 
the  danger  to  be  incurred  and  a resolution  voluntarily  to  take  the 
risk.  I think  that  nothing  in  that  decision  was  intended  by  their 
Lordships  to  alter  the  principles  of  law  applicable  to  such,  cases. 
The  difference  between  the  view  entertained  by  their  Lordships 
and  that  held  by  the  Court  below  rests  in  my  view  solely  on  a 
difference  as  to  the  effect  of  the  evidence  and  the  inference  to  be 
drawn  from  admitted  facts. 

We  acted  on  a similar  view  of  the  circumstances  in  the  recent 
case  of  Greer  v.  Township  of  Mulmur  (1926),  ante  259,  at 
p.  266,  but  I think  that  each  and  every  member  of  this  Court 
would  be  surprised  to  learn  that  we  had  modified  or  varied,  much 
less  violated,  the  established  principles  laid  down  in  Indermaur  v. 
Dames  and  Thomas  v.  Quartermaine  (1887),  18  Q.B.D.  685. 

Where  there  is  a doubt  on  the  facts,  it  is  doubtless  essential  to 
have  an  express  finding  of  the  jury  as  to  the  adequacy  of  the 
plaintiff’s  comprehension  of  the  risk  and  danger,  for,  if  his  com- 
prehension of  the  risk  and  danger  is  inadequate,  the  situation  is 
for  him  a trap.  But  here  there  is  no  doubt  or  question  on  the 
facts. 

All  that  Indermaur  v.  Dames  lays  down  is  that  the  customer 
is  not  entitled  to  find  a state  of  positive  safety  but  only  to  warning 
of  any  unusual  danger  incident  to  the  nature  and  uses  of  the  place. 

But,  if  the  customer  has  long  known  of  the  defect  before 
accepting  the  invitation  to  visit  the  appellant’s  shop,  and  if  in 
addition  the  danger  consists  of  a hole  in  the  pavement  plainly 
open  and  visible — what  good  is  a warning?  None,  I think,  is 
needed  to  absolve  the  shopkeeper  from  liability. 
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The  hole  in  which,  the  plaintiff  stumbled  was  open  and  visible; 
the  defendant  did  not  afford  less  secure  access  to  its  shop  than 
that  which  it  appeared  to  afford.  There  was  no  trap. 

It  was  not  like  the  danger  from  icy  steps  considered  in  the 
Letang  case,  nor  like  the  hill  of  slippery  clay  in  Cheer  v.  Town- 
ship of  Mulmur , where  the  extent  of  the  risk  could  not  be  appre- 
ciated with  any  certainty.  The  danger  consisted  in  the  present  case 
of  a plain,  open  hole  5 inches  by  8 — and  the  respondent  knowing 
of  its  existence,  the  full  extent  of  the  risk  and  danger  from  it  was 
necessarily  known  to  her. 

On  the  evidence  in  this  case  the  respondent  was,  in  my  opinion, 
not  merely  sciens  but  volens.  She  admits  that  she  knew  of  the 
existence  of  the  hole  in  the  pavement  and  had  frequently  seen  it. 
She  accepted  the  implied  invitation  to  visit  the  appellant’s  shop 
well  knowing  that  this  hole  was  in  front  of  the  door. 

And  again  can  it  be  said  that  the  plaintiff  stumbling  in  an 
open  hole,  of  the  existence  of  which  she  was  well  aware  and  which 
was  in  plain  sight,  was  “ using  reasonable  care  on  her  part  for  her 
own  safety”  within  the  rule  as  expressed  by  Willes,  J.,  in  Inder- 
mdur  v.  Dames  f I think  not. 

This  conclusion  renders  it  useless  to  express  an  opinion  on  the 
plaintiff’s  cross-appeal  to  increase  the  damages  except  for  the  pur- 
pose of  dealing  with  the  costs.  If  I had  been  trying  the  case  and 
had  found  the  appellant  liable,  I think  I should  have  awarded  the 
plaintiff  a larger  sum,  but  I am  quite  unable  to  see  any  ground 
which  would  have  warranted  us  in  increasing  the  damages. 

I would  allow  the  appeal  and  dismiss  the  action,  and  would 
dismiss  the  cross-appeal — with  costs  if  asked. 

Latchfoed,  C.J.,  and  Middleton  and  Cede,  JJ.A.,  agreed 
with  Masten,  J.A. 


Riddell,  J.A. I agree  in  allowing  the  appeal  and  dismissing 
the  action.  I place  my  judgment  on  the  ground  that  the  appellant 
company  was  not  shewn  to  be  the  “ occupier  ” of  the  locus,  in  the 
sense  in  which  the  word  is  used  in  the  cases. 

Appeal  alio  teed. 
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1926.  Halls  v.  Mitchell. 

Dec.  3. 

Libel  and  Slander — Imputation  of  Venereal  Disease — Words  Action- 
able per  se — Inference  as  to  Existence  of  Disease  at  Time  of 
Publication — Self-interest  of  Defendant  not  Established — Meaning 
Conveyed  to  Hearers  by  Words  Spoken — Special  Damage — Pre- 
sumption in  Libel — Falsity  of  Imputation — Qualified  Privilege — 
Legitimate  Common  Interest  — Excess  — Mistake  — Absence  of 
Malice — Refusal  to  Apologise. 

The  judgment  of  Wright,  J.,  ante  355,  in  favour  of  the  plaintiff  an  an 
action  for  libel  and  slander,  was  reversed. 

Held,  that  the  plaintiff’s  claim  made  to  the  Workmen’s  Compensation 
Board  in  respect  to  an  injury  to  his  eye,  sustained  while  dn  the 
employment  of  a railway  company,  causing,  as  the  plaintiff  alleged, 
an  iritis,  was  not  a claim  which  the  railway  company  had  an 
interest  in  defeating  or  minimising;  and  the  trial  Judge’s  remark 
that  any  doubt  cast  upon  the  plaintdff’s  claim  by  the  defendant, 
who  was  the  medical  officer  of  the  railway  company  and  was 
directed  by  his  employers  to  investigate  the  plaintiff’s  claim  from 
the  medical  side,  would  “advance  the  dnterest  of  his  employers  and 
in  effect  his  own  self-interests,”  shewed  a misunderstanding  of  the 
actual  situation. 

The  defendant’s  duty  was  to  find  out  the  facts  as  fully  and  accurately 
as  possible  and  report  them,,  and  he  did  no  more  than  his  duty. 

Words  whiich  impute  that  a person  is  suffering  from  a contagious  or 
infectious  disease  are  actionable  per  se;  among  contagious  or 
infectious  diseases  are  counted  the  venereal  diseases,  including 
gonorrhoea;  but  the  words,  to  be  actionable,  must  dmpute  that  the 
person  has  the  disease  at  the  time  of  publication — an  imputation 
of  past  infection  is  not  actionable  per  se. 

Review  of  the  authorities. 

Carslake  v.  Mapledoram  (1788),  2 T.R.  473,  specially  referred  to. 

The  imputation  that  the  effects  of  a disease  exist  is  not  equivalent  to 
an  imputation  that  the  disease  itself  remains. 

In  this  case  the  words  spoken  by  the  defendant  were  not  understood 
and  could  not  have  been  understood  as  imputing  existing  infection; 
and  the  meaning  which  the  words  convey  to  those  who  hear  them 
is  the  meaning  which  is  to  be  regarded. 

The  claim  for  slander  therefore  failed;  and  a complete  answer  was 
also  afforded  by  qualified  privilege 

In  libel  it  iis  not  necessary  to  prove  special  damage,  for  the  law  pre- 
sumes that  some  damage  will  flow  in  the  ordinary  course  of 
things  from  the  mere  invasion  of  the  plaintiff’s  rights;  and  the 
falsity  of  the  amputation  is  presumed  in  favour  of  the  plaintiff. 

Ratcliff e v.  Evans,  [1892]  2 Q.B.  524,  528,  and1  Belt  v.  Lawes  (1882), 
51  L J.Q.B.  359,  361,  referred  to. 

Primd  facie  the  plaintiff  was  entitled  to  a verdict  for  the  libels;  but 
the  defendant  claimed  privilege;  and  it  was  held,  that  the  letters 
complained  of  as  libellous  were  written  on  occasions  of  qualified 
privilege,  the  defendant  and  the  persons  to  whom  the  letters  were 
addressed  having  a legitimate  common  interest  in  the  subject- 
matter — an  interest  existing  in  fact  and  not  merely  in  the  belief 
of  the  defendant. 

The  mere  fact  that  a statement  otherwise  within  the  privilege  is  in 
some  respects  excessive  does  not  necessarily  exclude  the  excessive 
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matter  from  the  privilege  if  relevant  to  the  main  statement.  The 
excess  is  then  only  material  upon  the  question  of  malice;  and, 
assuming  that  there  was  excess  in  one  of  the  letters,  there  was 
nothing  in  it  to  suggest  malice  or  anything  but  a simple  and  natural 
mistake. 

Stuart  v.  Bell,  [1891]  2 QrB-  341,  Hebditch  v.  Macllwaine,  [1894]  2 
Q.B.  54,  C,  v.  D.  (1924),  56  O.L.R.  209,  and  Knapp  v.  McLeod  (1926), 
58  O L.R.  605,  referred  to. 

Declining  to  give  an  apology  is  not  evidence  of  malice. 

Simpson  v.  Robinson  (1848),  12  Q.B.  511,  distinguished. 

An  appeal  by  the  defendant  from  the  judgment  of  Wright,  J., 
59  O.L.R.  355. 

November  1 and  2.  The  appeal  was  heard  by  Latchford, 
C.J.,  Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

D.  L.  McCarthy , K.C.,  for  the  appellant,  argued  that  the  state- 
ments complained  of  were  privileged,  first  because  the  defendant 
was  acting  under  a sense  of  duty  when  he  made  them,  and  secondly 
because  he  had  a common  interest  with  the  persons  to  whom  they 
were  made.  No  evidence  of  malice  was  adduced  to  remove  the 
privilege.  The  declining  to  give  an  apology  was  not  evidence  of 
malice:  C.  v.  D.  (1924),  56  O.L.R.  209.  The  trial  Judge  erred 
in  finding  that  the  words  spoken  by  the  defendant  to  Dr.  Campbell 
were  actionable  per  se,  inasmuch  as  they  imputed  the  having  of  an 
infectious  disease,  because  they  indicated  that  the  plaintiff  was  at 
the  time  of  publication  still  suffering  from  the  effects  of  the 
disease.  Counsel  questioned  the  finding  that  the  statements  com- 
plained of  were  made  by  the  defendant  solely  to  advance  the 
interests  of  his  employers,  in  effect  his  own  self-interests. 

R.  T.  Harding,  K.C.,  and  C.  B.  Clark,  for  the  plaintiff,  respond- 
ent, contended  that  the  findings  were  correct  and  were  amply 
justified  by  the  evidence.  The  statements  complained  of  were 
actionable  without  proof  of  special  damage:  French  (Oscar)  v. 
Smith  (1922),  53  O.L.R.  28.  The  respondent  thus  established  a 
j primd  facie  case  on  which  he  was  entitled  to  succeed,  unless  the 
appellant’s  plea  of  privilege  should  prevail.  The  statements  were 
not  protected  by  privilege — none  of  the  occasions  was  a privileged 
occasion.  Even  assuming  privilege,  the  actions  of  the  appellant 
were  such  as  to  shew  actual  malice  and  so  defeat  the  claim  of 
privilege.  The  refusal  of  an  apology  was  evidence  of  malice : 
Simpson  v.  Robinson  (1848),  12  Q.B.  511. 
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December  3.  The  judgment  of  the  Court  was  read  by  Riddell. 
LA.: — The  plaintiff,  a civil  engineer,  sues  the  defendant,  a 
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medical  man,  for  libel  and  slander — special  damage  is  alleged  but 
none  was  proved.  The  action  was  tried  by  Mr.  Justice  Wright, 
without  a jury,  at  Toronto,  and  judgment  was  given  for  the  plain- 
tiff for  $500  for  the  libels  and  $200  for  the  slanders:  (1926) 

59  O.L.R.  355.  The  defendant  appeals. 

The  plaintiff,  being  in  the  employment  of  the  Canadian  Na- 
tional Railway  Company,  made  a claim  (2nd  October,  1924)  to  the 
Workmen’s  'Compensation  Board,  based  upon  iritis  which  he  said 
was  caused  by  a blow  (2nd  May)  by  a cupboard  door  when  he  was 
in  the  employment  of  the  railway  company.  On  the  3rd  October, 
the  Board  asked  the  railway  company  to  report  on  the  case  and  give 
particulars  of  it  to  the  Board.  No  reply  having  been  given  to  this, 
another  request  was  sent  (13th  October) — a preliminary  report 
was  received  in  answer  to  this  second  request,  but,  this  not  being 
considered  sufficient,  on  the  23rd  October  the  Board’s  medical 
officer  wrote  to  the  Canadian  National  Railway  Company  asking 
for  form  7,  which  gives  a full  report  of  the  accident,  and  asking 
the  railway  company  if  they  wanted  to  have  any  examination  of 
the  claimant  made,  as  apparently  no  treatment  was  given  until 
some  time  after  the  alleged  accident,  and  also  asking  the  company  if 
they  desired  to  have  the  claimant  examined  by  their  medical  officer 
or  by  a specialist.  Mr.  Me  Craw,  assistant  chief  claims  agent  of 
the  railway  company,  took  the  matter  up  in  consequence  of  this 
request : lie  took  the  plaintiff  to  the  defendant,  who  was  the 
medical  officer  of  the  railway  company  for  the  district,  and  asked 
him  to  investigate  the  case  from  the  medical  side.  With  the  plain- 
tiff was  a certificate  from  Dr.  Campbell  (25th  September)  that  lie 
had  been  a patient  of  his  for  four  months  and  “ had  been  suffering 
from  an  injury  to  the  right  eye,  followed  by  a very  severe  iritis.” 

At  this  point  should  be  stated  a fact  which  seems  to  have  been 
wholly  overlooked  by  my  learned  brother:  it  is  not  mentioned  in 
the  reasons  for  judgment;  and  failure  to  bear  it  in  mind  may  well 
be  the  cause  of  what,  with  great  respect,  T cannot  but  think  is  the 
fundamental  and  essential  misconception  of  the  case.  The  pro- 
ceeding in  question  was  not  an  action  by  an  employee  against 
his  master  for  damages,  wherein  it  would  be  for  the  financial 
advantage  of  the  master  to  defeat  or,  if  that  was  not  possible, 
to  minimise  the  employee’s  claim — any  loss  the  railway  com- 
pany would  be  put  to  would  be  reimbursed  by  the  Government 
* — the  railway  company  had  no  interest  whatever  in  defeating  or 
minimising  the  plaintiff’s  claim.  Nay,  rather,  as  it  is  always  to 
the  master’s  advantage  to  have  the  goodwill  of  his  employees, 
assistance  to  the  plaintiff  would,  if  anything,  enure  to  the  advan- 
tage of  the  railway  company.  There  was  no  pecuniary  or  other 
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reason  which  could  tend  .to  induce  the  railway  company  or  its 
employees  to  do  anything  but  find  the  exact  truth  and  report  it  to 
the  Board;  and  I can  find  no  shred  of  evidence  to  indicate  that 
there  was  ever  any  other  purpose. 

The  defendant  had  no  other  duty — neither  he  nor  his  employer 
could  benefit  by  a rejection  of  the  plaintiffs  claim — and  to  say 
that  any  doubt  cast  upon  the  plaintiffs  claim  could  “ advance 
the  interest  of  his  employers  and  in  effect  his  own  self-interests  ” 
shews,  in  my  opinion,  a complete  misunderstanding  of  the  actual 
situation . 

Nor  can  I find  anything  throughout  the  evidence  to  indicate 
or  even  to  suggest  that  the  defendant  in  anything  he  did  had  any 
other  thought  than  to  do  his  duty,  find  out  the  facts  as  fully  and 
accurately  as  possible,  and  report  them.  When  McCraw  brought 
the  plaintiff  in,  the  defendant,  as  he  says,  was  unable  to  relate  the 
iritis  with  the  alleged  cause  of  the  accident,  and  considered  whether 
there  might  be  some  other  cause.  Clearly  this  was  his  plain  duty 
■ — being  called  upon  to  go  into  the  matter,  he  needs  must  give  it 
the  most  careful  consideration  and  inquire  into  every  possible 
cause. 

He  remembered  that  the  plaintiff,  being  in  the  employment  of 
the  Canadian  National  Railway  Company,  had  consulted  him, 
the  medical  officer,  some  years  before ; he  looked  up  his  records 
made  somewhere  about  the  time.  He  swears  that  the  entries  were 
made  at  the  time  of  the  consultations — and  I do  not  appreciate 
the  learned  trial  Judge’s  statement  that  his  “ evidence  as  to  when 
the  card  was  written  is  confusing,  uncertain,  and  unsatisfactory.” 
Be  that  as  it  may,  no  one  has  cast  any  doubt  on  the  fact  that  he 
had  a card  record  of  the  previous  consultations,  and  that  it  was 
that  produced  at  the  trial  as  exhibit  3. 

In  this  record  is  an  entry:  “had  g.c.  infection  2 years  ago” 
(g.c.  being  the  medical  shorthand  for  “ g onocci,”  implying 
gonorrhoea,  one  of  the  venereal  diseases).  As  to  how  this  entry 
came  to  be  made  there  may  he  doubt : the  defendant  says  he  must 
have  had  the  information  from  the  plaintiff  himself,  but  he  can 
speak  only  from  his  record,  he  has  no  independent  recollection — 
the  plaintiff,  being  asked  how  he  can  account  for  it,  says : — 

“ A.  The  only  thing  I can  get  is  that  when  I told  him  that  I 
had  V.D.H.,  I said  that  the  only  other  thing  I had  in  the  army 
besides  measles  and  chickenpox  was  V.D.H.,  which  I got  in  the 
army;  and  then  he  asked  me  when  I was  discharged  from  the 
army  and  I told  him  two  years  before. 

“Q.  You  think  lie  may  have  mistaken  what  you  said?  A.  T 
think  it  is  quite  possible.” 
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If  he  had  not  in  fact  had  the  infection*  two  years  before,  this 
is  a reasonable  explanation;  another  is  perhaps  less  probable,  that 
he  himself  made  a slip  of  the  tongue  and  said  Y.D.G.  when  he 
meant  V.D.H. 

However  that  may  be,  the  defendant  did  treat  his  patient  in 
1920  for  g.c.  infection,  although  the  plaintiff  says  that  he  under- 
stood the  treatment  was  for  a possible  tuberculosis.  No  suggestion 
of  tuberculosis  appears  in  the  clinical  card.  According  to  the 
defendant,  the  treatment  was  successful — or  at  least  represented 
to  him  by  the  plaintiff  as  effective. 

In  about  a week  after  Mr.  MctCraw  had  taken  him  to  the 
defendant,  the  plaintiff  went  to  see  him  again.  On  the  first  occa- 
sion there  had  been  just  an  examination  of  the  eye;  this  time,  an 
examination  of  heart,  blood,  urine,  etc.,  was  made.  The  defendant 
went  to  see  Dr.  Hewitt  of  the  Christie  Street  Hospital — as  the 
defendant  says  on  his  examination  for  discovery,  put  in  at  the 
trial,  “ It  was  in  connection  with  the  investigation  necessary  that 
I saw  Dr.  Hewitt.”  At  the  trial  he  says : — 

cc  A.  I went  to  see  Dr.  Hewitt,  medical  director  of  the  D.S.C.R., 
at  Christie  Street  Hospital.  My  reason  for  going  to  see  him  was 
I wanted  to  get  some  information  in  regard  to  the  matter  of  rheu- 
matism in  Mr.  Halls'  history,  because  I understood  that  he  had 
been  invalided  out  of  the  army  with  valvular  disease  of  the  heart, 
which  is  most  frequently  caused  by  rheumatism;  so  I saw  Dr. 
Hewitt  and  intimated  to  him  that  Mr.  Halls  had  made  a claim 
against  the  company  for  compensation,  and  asked  if  he  would  let 
me  have  any  information  he  might  have  which  would  bear  on  the 
condition  of  iritis,  with  special  emphasis  on  the  matter  of  rheu- 
matic history.  ...”  Dr.  Hewitt  produced  the  records  that  he 
had  and  read  out  that  there  was  one  item  shewing  that  there  had 
been  Y.D.G.  infection.”  (Y.D.G.  is  venereal  disease,  gonorrhoea, 
equivalent  to  g.c.  infection.) 

“ Q.  You  did  not  actually  see  them?  A.  I don’t  think  I actu- 
ally saw  them. 

“ Q.  But  you  say  he  read  them  out  to  you  ? A.  Yes.” 

“ Dr.  Hewitt  told  me  that : I asked  him  if  he  would  let  me 
have  a letter  indicating  the  matter  of  the  rheumatic  history  and 
also  this  Y.D.G.  history,  and  he  said  he  would  not  be  able  to  do 
that  without  permission  from  Ottawa,  and  lie  asked  me  to  write  to 
him  making  a request  for  the  information.” 

As  part  of  what  was  said  by  him  to  Dr.  Hewitt  is  made  a cause 
of  action,  I have  set  out  the  evidence  in  detail. 

Having  this  information  from  Dr.  Hewitt,  the  defendant  went 
to  see  Dr.  Campbell,  who  had  given  the  certificate  already  men- 
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tioned,  at  his  private  office,  and  discussed  the  cause  of  the  plain- 
tiff’s condition  with  him.  As  what  was  said  orally  to  Dr. 
Campbell  forms  one  of  the  alleged  slanders  complained  of,  it  may 
be  well  to  give  in  detail  the  evidence  on  this  point  also.  Dr. 
Campbell  swears  : — - 

“ He  told  me  that  he  was  acting  for  the  Canadian  National 
Railways,  and  that  a patient  of  mine  by  the  name  of  Halls  had 
been  a claimant  against  the  National  Railways  for  an  alleged 
accident;  I cannot  recall  exactly  the  words  of  the  conversation, 
but  the  impression  I got  . . . The  effect  was  in  hunting  for  a 
cause  for  this  trouble,  he  stated  that  Halls  had  been  a patient  of 
his  previously  and  had  had  venereal  disease. 

“ Mr.  Harding : Anything  further  ? A.  I think  he  also  stated, 
or  certainly  I got  the  information  from  some  source,  that  the  army 
records  proved  this.  . . . 

“ Q.  Was  anything  further  said  when  he  was  discussing  the 
matter  with  you  beyond  what  you  have  told  us  in  reference  to  the 
g.c.  infection?  A.  He  told  me  that  he  had  previously  treated 

Halls. 

“ Q.  Anything  further  that  was  said  either  by  him  or  by  you  ? 
A.  He  asked  me  if  I thought  this  might  be  a possible  cause  of  the 
iritis,  and  I said  the  causes  of  iritis  were  very  frequently  due  to 
infection,  and  this  was  a possible  cause. 

“ Q.  Did  he  say  anything  further  to  you  along  that  line  ? A. 
He  asked  me  if  I had  gone  into  the  question  of  venereal  disease; 
I told  him  that  I had  asked  the  patient  if  he  had  ever  suffered 
from  venereal  disease,  and  he  denied  it.” 

On  cross-examination : — 

“ Q.  Do  you  only  go  as  far  as  might?  Now  as  a matter  of 
fact  did  Dr.  Mitchell  ever  tell  you  anything  more  than  what  his 
records  shewed,  that  two  years  previously  he  had  treated  this  man 
for  g.c.  infection?  A.  Yes,  he  told  me  that. 

“ Q-  Did  he  ever  say  anything  more  than  that  ? A.  My  recol- 
lection is  that  he  told  me  the  army  records  proved  it. 

“ Q.  Proved  what?  Did  he  say  anything  more  than  that  the 
army  records  shewed  that  also?  A.  I do  not  recollect. 

“ Q.  Did  that  have  any  effect  on  you  at  all,  the  fact  that  the 
records  of  the  army  and  his  records  shewed  that?  A.  Yes. 

“ Q-  What  effect  did  it  have  on  your  mind  ? A.  It  made  me 
think  that  possibly  there  was  another  factor  that  had  been  over- 
looked. 

“ Q.  And  therefore  you  had  all  these  factors  in  your  mind 
when  you  signed  this  document  (exhibit  10),  had  you?  x\. 
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“ Q-  Llien  if  it  were  true  that  the  'plaintiff  had  told  Dr. 
Mitchell  that  he  had  suffered  from  g.,c.  infection  that  would  have 
been  a factor  for  you  to  consider,  would  it  not?  A.  Yes. 

“ Q-  When  did  you  first  ask  the  plaintiff  about  it,  was  it  before 
or  after  this?  A.  During  the  treatment. 

“ Q-  When,  before  or  after  the  interview  with  Dr.  Mitchell? 
A.  Before. 

Q-  You  had  asked  him  this — evidently  you  did  regard  it  as 
a factor  then?  A.  Yes. 

“ Q.  A very  important  factor?  A.  Yes. 

“ Q.  So  before  you  ever  heard  from  Dr.  Mitchell  at  all  you 
had  asked  the  plaintiff  about  this  ? A.  Yes. 

“ Q-  After  you  saw  Dr.  Mitchell  did  you  ask  the  plaintiff  about 
it?  A.  Yes. 

“ Q-  When  ? A.  I cannot  recollect  the  date,  but  there  was 
some  discussion  as  to  the  question  of  further  examination  and  the 
plaintiff  told  me  a Wasserman  had  been  done  and  it  was  negative. 

“ Q.  Let  me  see,  when  did  you  first  ask  him  about  this  ? A.  I 
asked  him  about  it  in  June,  1924. 

“ Q.  That  is  the  first  time  you  asked  him?  A.  Yes. 

“ Q.  You  say  Dr.  Mitchell  did  not  see  you  till  October  or 
November?  A.  Yes.” 

(The  Wasserman  test  has  nothing  to  do  with  g.c.  infection; 
it  is  employed  when  the  more  serious  venereal  disease  is  suspected.) 

The  defendant  says: — 

“ A.  I told  Dr.  'Campbell  that  Mr.  Halls  had  made  a claim 
against  the  company  for  compensation  in  connection  with  the  eye 
trouble  that  he  had,  and  that  I had  seen  Dr.  Campbell’s  report, 
and  that  I felt  I would  like  to  come  to  him  and  discuss  the  case 
with  him  and  ask  him  what  his  views  were  in  connection  with  the 
probable  cause  of  the  iritis. 

“ Q.  Had  you  with  you  on  that  occasion  your  history  cards? 
A.  I do  not  remember  that  I had. 

“ Q.  Can  you  go  any  further  and  tell  us  what  took  place 
between  you  and  Dr.  Campbell  on  that  occasion?  A.  The  dis- 
cussion of  the  relationship  of  the  accident  to  the  iritis  would  have 
been  considered,  and  probably  I might  have  expressed  some  doubt 
as  to  their  being  related,  and  considered  then  the  possibilities  of 
other  causes,  local  and  constitutional,  and  in  the  course  of  that 
there  are  three  or  four  different  causes  that  are  known  to  be  related 
to  causes  of  iritis  and  they  would  be  discussed. 

“ Q.  What  I want  to  find  out  is,  what,  if  anything,  was  said 
to  Dr.  Campbell  in  relation  to  the  records  that  you  had?  A.  Yes, 
sir:  I would  have  mentioned  to  him  that  I had  some  evidence  to 
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shew  that  JVIr.  Halls  had  rheumatism,  and  furthermore  that  he 
admitted  to  me  having  had  g.c.  infection,  and  for  which  my 
records  shew  he  had  received  treatment. 

“ Mr.  McCarthy : Did  you  and  Dr.  Campbell  come  to  any  con- 
clusion on  that  occasion,  was  any  conclusion  reached  at  all  ? A. 
I don’t'  think  there  was  any  conclusion  reached. 

“ Q.  AVhat  did  you  do,  did  you  see  Dr.  Campbell  again  at  all? 
A.  No,  sir,  not  till  I saw  him  at  one  of  the  meetings  of  the  Com- 
pensation Board.” 

On  cross-examination : — 

“ A.  We  had  to  have  the  absolute  cause  if  it  was  possible  to 
obtain  it.  ... 

“ Q.  . . . It  is  charged  here  that  you  said  to  Dr.  'Campbell 
on  the  25th  October,  1924  that  1 Halls  had  venereal  disease  some 
time  ago,  when  I treated  him  for  V.D.G.,  and  his  military  medical 
sheet  shews  he  was  affected  with  venereal  disease  while  in  the 
army’ — you  told  Dr.  Campbell  that?  A.  Yes.  . . . 

“ Q.  The  idea  was,  if  I understand  it  correctly,  he  did  have 
V.D.'G-.  in  the  army?  A.  Not  necessarily  so.  There  was  a note 
to  the  effect  that  he  had  Y.D.G.,  but  whether  it  was  in  the  army 
or  not  I would  not  say  ; I don’t  know  that  it  stated  that  in  the 
note.  . . . 

A.  I went  to  get  further  details  that  Dr.  Campbell  might 
have  which  would  cause  him  to  say  that  the  iritis  was  due  to  the 
accident  some  weeks  prior  to  that. 

“ Q.  Why  did  you  tell  him,  if  that  was  the  motive,  that  Halls 
had  had  venereal  disease,  some  time  ago.  ‘ When  I treated  him  he 
admitted  so  ami  so,  and  that  his  military  sheet  shews  that  he  was 
affected  with  venereal  disease,  had  venereal  disease  when  he  was 
in  the  army  ’ — what  did  you  go  and  blather  that  all  out  for?  A.  I 
was  unable  to  relate  iritis  to  the  accident  and  mentioned  that  to 
Dr.  Campbell,  and  the  matter  of  any  other  cause  being  related  to 
it  came  up.  and  as  between  physician  and  physician  the  different 
causes  were  canvassed. 

“ Q.  He  was  on  Mr.  Halls’  side,  and  you  were  on  the  Canadian 
National  Railways’  side  ? A.  Yes. 

Q.  And  you  knew  he  was  Mr.  Halls’  doctor,  and  you  went 
and  told  all  that  story  to  him?  A.  Yes.  . . . 

“ Q.  To  poison  his  mind?  A.  No,  not  to  poison  his  mind. 

" Q.  To  make  him  stronger  in  his  faith  in  Halls’  side?  A.  I 
did  not  go  with  that  purpose  at  all ; I told  you  the  purpose  I went 
there. 

“ Q.  Answer  this  question : why  would  you  do  so,  when  you 
knew  that  this  other  man  was  retained,  that  Dr.  Campbell  was 
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retained  as  Mr.  Halls’  physician,  why  did  yon  go  behind  his  back 
and  tell  him  these  things  without  telling  Mr.  Halls  about  it?  A. 
I wanted  to  find  out  the  real  cause  of  this  iritis.” 

The  defendant,  on  the  same  day,  the  25th  October,  after  seeing 
Drs.  Hewitt  and  Campbell,  sent  his  report  to  Mr.  McCraw,  in 
which,  inter  alia , he  said  that  the  plaintiff  “ admitted  having  a 
g.c.  two  years  ago,  before  I saw  him,”  the  date  of  this  consultation 
being  fixed  as  the  3rd  May,  1920.  This  is  one  of  the  libels  com- 
plained of ; I pass  it  over  for  the  time  being. 

Following  up  the  suggestion  of  Dr.  Hewitt,  the  defendant 
wrote  him,  on  the  30th  October,  a letter  saying,  inter  alia,  “ he 
also  stated  that  he  had  had  a g.c.  infection  about  1918.  I would 
be  glad  if  you  would  advise  me  as  to  the  heart  condition  which 
necessitated  his  discharge,  also  whether  the  records  shew  a history 
of  rheumatism  and  g.c  infection.”  How  this  letter  can  be  con- 
strued as  anything  else  than  a bond  fide  request  for  information, 
coupled  with  a statement  of  one  doctor  to  another  of  the  reason 
for  the  request,  passes  my  comprehension.  That  it  was  not  the 
duty  of  the  defendant  to  obtain  this  information,  if  he  could, 
cannot  be  and  is  not  said.  This  letter  constitutes  one  of  the 
causes  of  action.  Dr.  Hewitt  wrote  to  Ottawa  for  authority  to 
give  the  defendant  written  information : receiving  the  authority, 
he  wrote  the  defendant  (5th  November)  a letter  which  said,  inter 
alia : — 

“ With  regard  to  your  letter  of  Oct.  30th  ...  it  apparently 
covers  his  history,  which  he  has  given  you  personally,  pretty  well. 
This  patient  is  a pensioner  on  account  of  valvular  disease  of  the 
heart  and  hypertension,  aggravated  on  active  service.  According 
to  our  records,  he  had  rheumatism  at  25  years  of  age,  evidently 
the  starting  point  of  his  cardiac  condition. 

“ His  army  medical  history  shews  a single  record  on  his  final 
Medical  Board  of  his  having  Y.D.G.,  which  he  has  already  told 
you,  and  presumably  he  had  that  in  the  army.” 

Being  unable  to  connect  the  eye  condition  with  the  alleged 
cause,  as  Dr.  Campbell  had,  the  defendant  in  his  letter  to  Mr. 
McCraw  had  recommended  an  examination  by  an  independent 
eye-specialist,  suggesting  Dr.  McCallum,  who  has  a deservedly 
high  reputation — this  is  agreed  on  all  hands  to  have  been  proper. 
This  being  arranged,  he  wrote  to  Dr.  McCallum  a full  statement 
of  the  views  of  Dr.  Campbell  and  his  own  resultless  anti-rheumatic 
treatment  of  the  plaintiff,  adding : “ In  view  of  this  and  the  fact 
that  Halls  admitted  having  had  a g.c.  infection  two  years  ago 
before  I saw  him  and  still  had  shreds  in  the  urine,  I administered 
antigonococcus  vaccine.”  He  concludes  by  saying : “ T am  at  a 
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loss  to  understand  how  an  iritis  which  came  on  about  June  8th 
could  be  associated  with  the  accident  of  May  3rd,  and  felt  that  I 
would  like  to  have  your  opinion  in  the  case.” 

I am  unable  to  follow  my  learned  brother  in  his  unfavourable 
comments  on  this  letter — the  defendant,  charged  with  the  duty  of 
ascertaining  the  facts  and  finding  difficulty  in  accepting  Dr.  Camp- 
belTs  opinion,  asks  the  opinion  of  a specialist.  It  is  the  usual 
and  wholly  proper  thing  in  asking  the  opinion  of  a specialist  to 
make  a full  disclosure  of  the  facts,  to  state  the  opinion  of  every 
physician  consulted,  all  symptoms  noticed  and  conditions  sus- 
pected, past  or  present,  and  generally  everything  which  can  or 
may  assist  the  consultee  to  arrive  at  the  actual  facts.  Every 
specialist  is  entitled  to  expect  this  information ; and  the  defendant 
was  not  only  entitled  to  give  it  but  it  was  his  duty  to  give  it.  Dr. 
McCallum,  being  consulted  as  to  the  cause  of  the  eye  condition, 
had  an  interest  in  knowing  all  the  facts  of  the  patient7 s condition, 
past  or  present,  and  would  have  a right  to  complain  if  left  in  the 
dark  without  assistance.  Wise  specialists  do  not  act  as  it  is  sug- 
gested Dr.  McCallum  should  have  been  left  to  act;  if  a specialist 
declined  or  did  not  desire  the  assistance  which  a competent 
previous  medical  attendant  could  give  him,  he  would  be  a fool. 

The  plaintiff  was  sent  to  see  Dr.  McCallum,  who  reported  that 
in  his  opinion  the  iritis  was  not  “ due  to  the  blow  to  which  he 
ascribed  it — the  edge  of  the  door  could  not  have  hit  his  eye  . . . 
he  had  an  abscessed  tooth.  . . . Either  this  tooth  or  some  other 
infection  is,  in  my  opinion,  the  true  cause  of  the  iritis/7 

The  report  of  the  defendant  to  Mr.  MoC’raw  of  the  25th 
October  was  sent  on  by  Mr.  McCraw  to  the  Compensation  Board 
on  the  30th  October,  as  well  as  the  letter  of  Dr.  Campbell;  later 
on  (16th  December)  Dr.  McCallum7  s report  followed.  On  the 
20th  December,  the  Board  met  and  rejected  the  claim;  on  the  23rd 
December,  the  plaintiff  asked  for  reconsideration,  which  was 
granted.  An  appointment  was  made  for  the  8th  January,  1925; 
the  Board  required  the  attendance  of  the  defendant  with  his 
records;  he  attended  with  his  record  card  of  the  3rd  May;  the  case 
stood  over  to  enable  the  plaintiff  to  disprove  the  allegation  of  g.c. 
infection,  etc.  To  anticipate  a little,  on  the  rehearing  (18th 
May),  the  defendant's  letter  to  Dr.  Hewitt  of  the  30th  October 
was  produced;  the  Board  ordered  an  examination  of  the  plaintiff 
by  Dr.  Trebileock,  who  thought  the  blow  had  little  to  do  with  the 
iritis,  even  if  the  globe  had  been  hit — the  claim  was  again  rejected 
(25th  June,  1925). 

In  the  meantime  the  original  medical  record  of  the  plaintiff  at 
Ottawa  had  been  examined;  and  it  was  found  that  the  copy  sent  to 
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Toronto  and  in  Hewitt’s  possession  contained  a serious  error — the 
copy  saying  that  he  had  Y.D.G.  infection,  whereas  the  original 
said  V.D.IL,  valvular  disease  of  the  heart.  (The  letters  “V.A.D.” 
given  in  59  O.L.R.  at  p.  360  are  a printer’s  error,  nothing  of  the 
kind  appears  in  the  medical  history—' “ 31st  May  ” on  p.  359 
should  be  “ 3rd  May.”) 

This  was  telephoned  by  an  officer  at  Ottawa  to  Dr.  Hewitt  and 
notified  on  the  3rd  March,  1925,  by  letter  from  Dr.  Hewitt  to  the 
defendant. 

The  plaintiff  sues  both  in  libel  and  slander.  In  libel : — 

1.  Letter  defendant  to  Me  Craw,  25th  October,  1924,  ex.  4. 

2.  “ “ “ Dr.  Hewitt,  30th  October,  1924,  ex.  1. 

3.  “ u “ Dr.  McCallum,  17th  November,  1924, 

ex.  20. 

4.  Publishing  card,  ex.  3,  to  (a)  Dr.  Campbell,  25-th  October. 

(b)  Dr.  Hewitt,  25th  October. 

(c)  Dr.  McCallum,  1st  November. 

(d)  Mr.  Wormill  (date  not  given). 

In  slander : — 

5.  Words  used  to  Dr.  Campbell,  25th  October. 

6.  “ u “ Dr.  Hewitt,  25th  October. 

7.  “ “ “ Dr.  McCallum,  1st  November. 

8.  “ u “ Mr.  McCraw,  1st  November. 

9.  “ “ “ Mr.  Wormill,  December. 

The  plaintiff  claims  $5,000  general  and  $500  special  damages. 

The  defendant  does  not  justify;  not  admitting  the  publication, 
he  pleads  privilege  as  in  C.  v.  D.,  56  O.L.R.  209. 

Of  the  alleged  libels  the  learned  trial  Judge  gives  him  damages, 
$700  in  all,  in  respect  of  2 and  3 — 4 is  not  proved,  and  1 is  held  to 
be  absolutely  privileged. 

Of  the  alleged  slanders,  damages,  $200  in  all,  are  awarded  for 
5 and,  6 — 7 is  disproved;  and,  if  any  statements  were  made  orally 
to  Mr.  McCraw  or  Wormill  (which  was  not  established),  they  are 
absol  utely  privileged . 

That  words  which  impute  that  the  plaintiff  is  suffering  from  a 
contagious  or  infectious  diseases  are  actionable  per  se  is  clear  law: 
as  is  said  in  7 Bae.  Abr.  266,  267: — 

“ Man  being  formed  for  society,  and  standing  in  almost  con- 
stant need  of  the  advice,  comfort,  and  assistance  of  his  fellow- 
creatures,  it  is  highly  reasonable  that  any  words,  which  import  the 
charge  of  having  a contagious  distemper,  should  be  in  themselves 
actionable;  because  all  prudent  persons  will  avoid  the  company  of 
a person  having  such  distemper. 
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" It  makes  no  difference,  whether  the  distemper  be  owing  to  the 
visitation  of  God,  to  accident,  or  to  the  indiscretion  of  the  party 
therewith  afflicted;  for,  in  every  one  of  the  cases,  the  being  avoided, 
from  whence  the  damage  arises,  is  the  consequence.” 

And  among  these  diseases  are  counted  the  venereal  diseases. 
The  law  grew  up  when  as  yet  the  distinction,  radical  as  it  is, 
between  the  two  commonest  of  them  was  wholly  unknown,  and  all 
venereal  disease  was  considered  a form  of  pox,  great  pox.  Morbus 
Gallicus  syphilis.  Consequently  we  must  apply  the  older  cases  in 
which  these  words,  or  any  of -their  many  equivalents,  were  em- 
ployed, to  cases  involving  the  milder  disease,  and  words  conveying 
the  imputation  of  suffering  from  gonorrhoea  are  actionable  per  se: 
Watson  v.  McCarthy  (1847),  2 Kelly  R.  (Georgia)  57;  Nichols  v. 
Guy  (1850),  2 Inch  82  ; Kaucher  v.  Blinn  (1875),  29  Ohio  St.  62; 
French  {Oscar)  v.  Smith,  53  O.L.R.  28;  C.  v.  D.,  56  O.L.R.  209. 

The  rule  as  to  imputation  of  past  disease  generally  is  correctly 
stated  by  my  learned  brother  (59  O.L.R.  at  p.  358) — i.e.,  that  the 
words  must  distinctly  impute  that  the  person  referred  to  has  the 
disease  at  the  time  of  publication  of  the  words  complained  of. 

It  was  at  one  period  of  the  law  supposed  that  it  was  actionable 
per  se  even  when  the  imputation  was  that  the  plaintiff  had  had  the 
disease.  This  was  made  to  rest  on  Austin  v.  White  (1591),  Cro. 
Eliz.  214,  and  Level's  Case  (1592),  ib.  289.  The  former  is  loosely 
reported,  and  in  the  latter  the  ratio  decidendi  seems  to  be,  “ it  is 
a discredit  to  the  plaintiff  ” — apparently  basing  the  actionable 
quality  of  the  words  imputing  the  disease  upon  the  unfavourable 
opinion  that  would  or  might  he  formed  as  to  the  moral  character 
and  virtue  of  the  person  spoken  of. 

If,  indeed,  the  question  of  morals  entered  info  the  matter,  it 
might  well  be  that,  in  view  of  the  notorious  fact  that  while  these 
diseases  may  be  acquired  innocently,  the  usual  cause  is  impure 
sexual  intercourse,  the  imputation  of  a past  infection  of  this 
character  would  be  of  graver  legal  consequences  than  that  of  an 
infection  of  another  kind,  e.g.,  scarlet  fever. 

But  this  conception  of  the  law  has  long  ago  received  its  death- 
blow, and  it  is  now  well  established  that  an  imputation  of  past 
infection  is  not  actionable  per  se. 

We  must,  indeed,  wholly  agree  historically  with  Dr.  IToldsworth 
when  he  says:  “It  is  clear  that  the  imputation  of  having  con- 

tracted syphilis  was  actionable,  partly  by  reason  of  the  nature  of  the 
disease,  and  partly  by  reason  of  the  obvious  inference  as  to  the 
sufferer’s  moral  character 40  Law  Quarterly  Review,  p.  400.  Tn 
support  of  this  the  learned  author  cites  Rolle,  Abridgement,  i,  43, 
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II  pi.  3 ; and  its  historical  accuracy  cannot  be  denied.  But,  as 
the  author  points  out  (p.  400,  note  3),  very  early  the  real  gist  of 
the  action  was  clearly  set  out  in  Crittal  v.  Horner  (1619),  Hob. 
219:  “the  slander  was  not  in  the  wicked  means  of  getting  the  dis- 
ease, but  in  the  odiousness  of  the  infection.” 

The  idea  that  it  was  in  view  of  an  indication  of  the  moral 
character  of  the  plaintiff  that  the  words  imputing  venereal  disease 
were  actionable  per  se  even  if  spoken  of  a past  infection  may  now 
be  ignored.  As  long  ago  as  Smith’s  Case  (1609),  Noy  151,  we  find 
“ Cooke  Chief  Justice  took  this  difference  of  ...  a slander, 
de  tempore  prceterito,  when  it  touches  the  mind  . . . and  the 
affections,  as  perjury,  felony,  etc.,  there  the  mind  that  remains  is 
slandered.  But  if  it  be  of  an  accidental  infirmity,  or  disease  of  the 
body,  otherwise  it  is.  For  none  now  will  forbear  his  company 
although  he  had  the  plague  in  times  past.”  See  Allen  v.  Smith 
(1609),  Rolle  Abr.  48,  mentioned  later. 

The  leading  case  is  Carslake  v.  Mapledoram  (1788),  2 T.R.  473. 
There  the  words  were : “ I have  kept  her  common  these  seven  years ; 
she  hath  given  me  the  bad  disorder,  and  three  or  four  other  gentle- 
men besides.”  Ashurst,  J.,  said  (p.  475)  : — 

“ Charging  another  with  having  had  a contagious  disorder  is 
not  actionable;  for  unless  the  words  spoken  impute  a continuance 
of  the  disorder  at  the  time  of  speaking  them,  the  gist  of  the  action 
fails;  for  such  a charge  cannot  produce  the  effect  which  makes  it 
the  subject  of  an  action,  namely,  his  being  avoided  by  society. 
Therefore,  unless  some  special  damage  be  alleged  in  consequence 
of  that  kind  of  charge,  the  words  are  not  actionable.  That  seems 
to  be  the  case  in  all  the  instances  mentioned  except  one,  where  the 
words  were  thou  wert  laid  of  the  pox  ” but  that  seems  unintelli- 
gible from  the  report  of  the  case,  which  is  loosely  reported;  and 
therefore  it  is  not  much  to  be  relied  on.  But  on  principle  these 
words  are  clearly  not  actionable,  if  spoken  with  a reference  to  time 
past.  And  in  this  case  I think  they  do  relate  to  past  time.” 

In  the  same  case  Buller,  J.,  said  (p.  475)  : — 

“ There  is  no  distinction  between  a charge  of  this  sort,  and  a 
charge  of  the  leprosy,  which  is  to  be  found  in  the  old  books.  In 
those  cases  it  is  said  that  a charge  of  having  had  such  a disorder 
is  no  imputation  on  another,  since  it  does  not  subject  him  to  any 
of  the  inconveniences  attending  the  having  such  a disease;  so  of 
all  other  diseases  which  are  contagious.  The  reason  why  the  mak- 
ing of  such  a charge  is  actionable,  is  because  the  having  a con- 
tagious disorder  renders  the  person  an  improper  member  of  society ; 
but  there  is  no  reason  why  the  company  of  a person  who  has  had  a 
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contagious  disorder  should  be  avoided ; and  therefore  such  a charge 
is  not  actionable.  The  case  in  Cro.  Eliz.  which  has  been  cited  is 
too  loosely  reported  to  be  relied  on.” 

Grose,  J.,  was  of  the  same  opinion. 

In  this  case  all  the  prior  cases  were  cited:  Boxe’s  Case  (1582), 
Cro.  Eliz.  2;  Miller’s  Case  (1617),  Cro.  Jac.  430;  Crittal  v. 
Horner , Hob.  219;  and  the  editor  of  the  Term  Reports  refers  to 
Taylor  v.  Hall  (1743),  2 Sir.  1189,  which  holds  that  it  is  not 
actionable  to  say  of  a man  that  he  had  had  the  pox.  Rolle  Abr.  48, 
Action  for  Case,  (L)  Parols  in  Praeter  Tence,  says  the  same  was 
decided  in  Allen  v.  Smith)-1  Easter  Term,  6 Jac.  I. — cf.  Noy,  ut 
supra. 

There  is  no  foundation  in  law  or  common  sense  for  the  pro- 
position that  the  effects  of  a disease  should  be  considered  as  the 
disease  itself,  and  that  the  imputation  that  the  effects  of  a disease 
exist  is  equivalent  to  an  imputation  that  the  disease  itself  remains. 
No  one,  for  example,  would  consider  a doctor’s  assertion  that  the 
deafness  of  a man  is  due  to  scarlet  fever  equivalent  to  saying  that 
he  still  has  scarlet  fever  at  the  time  of  speaking — or  that  it  is 
equivalent  to  saying  that  one  lias  measles,  to  say  that  his  paralysis, 
arthritis,  or  tuberculosis  is  caused  by  measles. 

Nor  does  my  learned  brother  state  this  as  his  view,  although 
his  language  on  pp.  358  and  359,  if  incautiously  read,  might  be 
given  that  construction.  His  position  is  logically  stated:  1.  The 
defendant  said  that  the  plaintiff  was  suffering  from  the  effects  of 
g.c.  infection — that  is,  that  he  had  had  g.c.  infection ; 2,  he  did  not 
say  or  suggest  that  the  disease  had  been  cured  or  eliminated — 
therefore,  3,  he  must  be  considered  to  have  said  that  the  infection 
continued. 

This  conclusion  necessitates  a major  premise  understood:  “if 
he  had  not  meant  that  the  disease  continued  lie  would  have  said 
so.”  This  premise  granted,  the  logic  is  inexpugnable. 

I entirely  agree  that  circumstances  may  occur  in  which  such 
a premise  may  be  implied  — in  all  cases  the  question  is  what 
the  “ words  taken  with  the  relevant  surrounding  circumstances 
and  fairly  construed  mean:”  per  Farwell,  L.J.,  in  Jones  v.  E. 
Hutton  & Co.,  [1909]  2 K.B.  444  ; and  I agree  that  the  cogency 
of  language  lies  in  the  ear  of  him  that  hears  it,  never  in  the 
tongue  of  him  that  makes  it.  “ What  meaning  did  the  words 
convey  to  those  who  heard  them  ?”  is  always  the  question : Capital 
and  Counties  Bank  v.  Ilenty  (1882),  7 App.  Cas.  741;  C.  v.  D.. 
56  O.L.R.  209,  and  cases  cited.  And  the  words  as  spoken  may 
convey  an  impression  quite  different  from  that  which  naturally 
follows  from  a perusal  of  them  in  cold  type — accent,  emphasis, 
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intonation,  gesture,  all  may  have  an  influence  in  determining  the 
meaning.  “ Don’t  put  him  in  the  horse  trough  ” is  not  always  an 
appeal  to  have  regard  for  the  safety  and  comfort  of  the  agitator  ; 
and  “ You  are  a nice  fellow  ” does  not  always  imply  a compliment 
to  the  addressee’s  qualities,  physical,  moral,  or  social. 

There  are  cases  in  which  the  words  “he  had  the  pox  ” are 
actionable  per  se;  but  that  is  when  the  circumstances  are  such 
that  the  innuendoes  importing  that  they  meant  an  imputation  that 
the  plaintiff  suffered  from  the  disease  at  the  time  of  publication 
were  proved:  Irons  v.  Field  (1869),  9 R.I.  216. 

I have  read  more  than  once  everything  in  the  evidence  which 
could  be  supposed  to  throw  light  upon  this  inquiry,  and  find 
nothing  to  indicate  or  even  suggest  that  the  defendant’s  words 
were  understood  or  could  have  been  understood  as  imputing 
existing  infection — nor  can  I find  anything  to  indicate  that  if  he 
had  meant  to  speak  only  of  past  infection  he  would  have  said 
that  the  plaintiff  was  cured.  Nor  have  we  been  referred  to  any- 
thing even  remotely  pointing  to  such  a conclusion.  Counsel  for 
the  plaintiff  in  his  careful  and  skilful  argument  failed  to  find  such 
evidence. 

This  is  sufficient  to  dispose  of  the  case  so  far  as  slander  is 
concerned. 

A complete  answer  is  also  afforded  by  qualified  privilege,  to  be 
considered  later. 

As  to  the  libels  alleged — written  defamation  does  not  require 
special  damage  to  support  an  action,  for  “ the  law  presumes  that 
some  damage  will  flow  in  the  ordinary  course  of  things  from  the 
mere  invasion  of  the  plaintiff’s  rights  ” — his  absolute  right  to 
reputation:  per  Bowen,  L.J.,  in  Ratcliff e v.  Evans,  [1892]  2 Q.B. 
524,  at  p.  528.  Moreover,  the  falsity  of  the  imputation  is  pre- 
sumed in  favour  of  the  plaintiff:  Belt  v.  Lawes  (1882),  51 

L.J.Q.B.  359,  at  p.  361. 

Pnma  facie  then  the  plaintiff  is  entitled  to  a verdict. 

As  has  been  said,  the  defendant,  while  he  does  not  assert  the 

truth  of  the  statements  complained  of,  claims  privilege.  The 
learned  trial  Judge  has  allowed  the  plea  of  privilege  as  to  1,  but 
disallowed  it  as  to  2 and  3,  i.e.,  the  letters  of  the  30th  October  to 
Dr.  Hewitt  and  of  the  17th  November  to  Dr.  McCallum. 

“ There  are  certain  occasions  on  which  a man  is  entitled  to 
state  what  he  believes  to  be  the  truth  about  another,  and  in  which 
public  policy  requires  that  he  should  be  protected  in  so  doing 
provided  that  he  makes  the  statement  honestly  and  not  for  any 
indirect  or  wrong  motive.  Such  occasions  are  called  occasions  of 
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qualified  privilege.  . . . :”  Gatley,  Libel  and  Slander,  p.  193 — 
cap.  XII.  passim. 

One  of  these  occasions  is  when  the  statements  complained  of 
are  “made  by  the  defendant  on  a subject-matter  in  which  both 
the  defendant  and  the  person  to  whom  the  statements  were  made 
have  a legitimate  common  interest:”  ib.,  p.  193;  Stuasrt  v.  Bell, 
[1891]  2 Q.B.  341.  It  is  not,  of  course,  sufficient  that  the  defend- 
ant honestly  and  even  reasonably  “believed  that  the  person  to 
whom  he  made  the  communication  had  an  interest  in  the  subject- 
matter  thereof  ” — that  common  interest  must  exist  in  fact : Heb- 
ditcli  v.  Macllwaine , [1894]  2 Q.B.  54. 

Take  the  letter  to  Dr.  McCallum — the  defendant,  charged 
with  the ' duty  of  determining  if  he  can  the  actual  cause 
of  the  iritis  of  the  plaintiff,  is  faced  with  the  opinion  of  a 
reputable  practitioner,  Dr.  'Campbell,  with  which  he  finds  it 
difficult  to  agree.  Doctors  of  course  differ,  for  Medicine  is  not 
yet  an  exact  science.  ITe  does  what  any  sensible  and  prudent 
doctor  would  do — asks  the  opinion  of  the  best  man  he  knows  of 
on  the  particular  disease.  Dr.  McCallum,  being  so  consulted, 
has  the  right  to  and  should  be  furnished  the  facts  of  the  case, 
past  as  well  as  present,  the  opinions  of  other  medical  men,  etc., 
and  everything  that  will  assist  in  a correct  diagnosis ; the  defendant 
supplies  this  fairly  and  fully  in  exhibit  20 — tells  Dr.  McCallum 
of  his  difficulty  and  asks  his  opinion  of  the  case.  To  suggest  that 
this  was  an  attempt  to  poison  the  mind  of  Dr.  McCallum  is  to  me 
a patent  absurdity — and  the  finding  that  they  “were  made  solely 
to  advance  the  interests  of  his  employers,  in  effect  his  own  self- 
interests,”  besides  having  no  justification  in  the  evidence,  is  based 
upon  a complete  misunderstanding  of  what  the  transaction  was. 
The  defendant  was  not  a detective  employed  to  destroy  the  plain- 
tiff’s case — neither  he  nor  his  employers  had  any  interest  to  do 
so — he  was  not  an  expert  witness  employed  to  give  evidence  against 
the  plaintiff;  he  did  not  go  to  Dr.  McCallum  to  prime  him  as  an 
expert  witness  against  the  plaintiff — the  whole  evidence,  including 
the  letter  complained  of,  shews  that  he  wanted  a better  opinion 
than  his  own  as  to  what  the  facts  actually  were  which  he  had  been 
charged  to  investigate. 

In  the  case  of  Dr.  Hewitt  there  is  not  quite  the  same  mutu- 
ality of  interests.  Dr.  Hewitt  was  not  being  consulted  as  to  the 
cause  of  the  existing  physical  condition  of  the  plaintiff.  Dr. 
Hewitt  was  in  charge  of  Christie  Street  Hospital  Soldiers’  Civil 
Re-establishment  and  had  charge  of  the  copies  of  the  medbal 
records  of  discharged  men,  including  the  plaintiff;  the  defendant 
had  been  told  by  the  plaintiff  that  he  had  been  in  the  army  and 
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had  been  invalided  ont — being  troubled  as  to  the  cause  of  the 
plaintiff’s  disability,  he  thought,  and  reasonably  thought,  that  he 
would  or  might  be  helped  by  the  medical  record  of  the  plaintiff, 
and  he  went  to  Dr.  Hewitt  to  see  this  if  possible — “ he  wished  to 
get  some  information  concerning  any  army  ill-health,”  as  Dr. 
Hewitt  says.  As  one  doctor  speaking  to  another  about  such  a case 
would  naturally  do,  he  told  Dr.  Hewitt  of  his  former  patient’s 
previous  condition,  and  it  turned  out  that  his  statement  as  to  g.c. 
infection  tallied  with  the  copy  of  the  medical  record-  which  Dr. 
Hewitt  had,  which  he  read  from,  but  which  he  did  not  shew  to  the 
defendant. 

Any  one,  on  such  information  as  was  read  from  the  medical 
record,  would  be  wholly  justified  in  complete' belief  in*  the  exist- 
ence of  g.c.  infection  in  the  plaintiff  in  or  about  1918.  The 
defendant  naturally  and  properly  desired  to  have  something  more 
certain  than  a mere  verbal  statement  of  Dr.  Hewitt;  he  was  told 
that  to  get  this  required  a written  application,  and  he  made  a 
written  application  accordingly.  It  reads  thus : — 

“ Dear  Doctor : — -Referring  to  my  recent  conversation  with  you 
in  regard  to  C.  W.  Halls,  171  Borden  street,  now  employed  as  a 
draughtsman  by  the  Canadian  National  Railways,  but  formerlv 
attached  to  the  Canadian  Cyclist  Corps,  Regimental  #540119. 

“ Mr.  Halls  has  made  a claim  against  this  company  for  par- 
tial loss  of  sight  in  his  right  eye,  following  an  attack  of  iritis, 
which  he  claims  has  resulted  from  an  injury  which  he  sustained 
while  on  duty  in  the  company’s  employ.  I find  it  difficult  to 
associate  the  iritis  with  the  accident,  but  Halls  tells  me  that  he 
was  discharged  from  the  army  on  account  of  valvular  disease  of 
the  heart  resulting  from  rheumatism  earlier  in  life.  He  also 
stated  that  he  had  had  a Cjr.C.  infection  about  1918.  I would  be 
glad  if  you  would  advise  me  as  to  the  heart  condition  which  necessi- 
tated his  discharge,  also  whether  his  records  shew  a history  of 
rheumatism  and  G.C.  infection. 

“ Thanking  you  in  anticipation  of  your  kind  assistance  in  this 
matter.’’ 

It  is  not  contended  that  the  defendant  had  not  a perfect  right 
to  ask  for  the  information  he  did — but  it  is  contended  that  he 
should  not  have  said,  “ he  also  stated  that  he  had  had  a G.C. 
infection  about  1918.”  It  is  not  said,  much  less  proved,  that  this 
statement  did  the  plaintiff  any  harm,  directly  or  indirectly;  but, 
no  doubt,  the  plaintiff  has  the  right  to  complain,  and  the  defendant 
must  meet  the  complaint. 

While  it  was  most  natural  that  the  two  doctors  should  discuss 
the  case  in  all  its  bearings,  and  also  that  the  defendant,  full  of  his 
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subject  and  bearing  in  mind  the  preceding  conversation,  should  in 
the  letter  repeat  what  had  been  said:  it  cannot,  I think,  be  held 
that  it  was  necessary  for  him  to  make  the  statement  complained  of 
in  order  to  get  the  information  he  desired.  And  if  absolute  neces- 
sity or  anything  like  it  be  the  test  of  privilege,  he  must  fail. 

But  the  occasion  was  privileged — the  letter  was  written  by  the 
defendant  in  the  discharge  of  a duty — Gatley,  p.  193— and,  as  my 
brother  Orde  points  out  in  Knapp  v.  McLeod  (1926),  58  O.L.R. 
605,  at  p.  610: — 

“ The  mere  fact  that  a statement  otherwise  within  the  privilege 
may  be  in  some  respects  excessive  does  not  necessarily  exclude  the 
excessive  matter  from  the  privilege  if  relevant  to  the  main  state- 
ment. The  excess  is  then  only  material  upon  the  question  of  malice 
. . . Nevill  v.  Fine  Arts  and  General  Insurance  Co.,  [1895]  2 
Q.B.  156  . . . Adam  v.  Ward,  [1917]  A.C.  309,  at  pp.  326-328.” 

It  may  be  that  in  giving  his  reasons  for  asking  for  the  informa- 
tion, which  of  course  he  ha'd  the  right,  perhaps  the  necessity,  to  do, 
the  defendant,  in  stating  what  he  did  as  to  the  G.'O.  infection,  was 
guilty  of  excess  in  the  first  of  the  forms  mentioned  by  my  brother 
Orde  on  p.  611.  This  I think  it  unnecessary  to  pass  upon — as  I 
have  pointed  out  in  C.  v.  D.,  56  O.L.R.  at  p.  213,  the  tendency  of 
the  English  cases  is  rather  to  extend  than  to  restrict  the  privilege, 
and  the  last  case  in  this  Divisional  Court,  Knapp  v.  McLeod,  supra, 
cannot  be  said  to  be  restrictive.  Assuming  that  there  was  an 
excess  on  this  privileged  occasion,  there  is  absolutely  nothing  in  it 
to  suggest  malice  or  anything  but  a simple  and  natural  mistake. 

The  case  as  to  libel  seems  to  me  to  depend  on  malice. 

Of  course  all  qualified  privilege  is  removed  if  the  defendant 
did  not  believe  in  the  truth  of  what  he  said.  That  cannot  be  con- 
tended in  the  present  case. 

Nor  can  I find  anything  to  indicate  that  the  defendant  was 
actuated  by  anything  but  a sincere  desire  to  do  his  full  duty.  Per- 
sonal actual  malice  against  the  plaintiff  there  is  no  trace  of. 

It  is  said  that  declining  to  give  an  apology  is  evidence  of  malice. 
That  such  a stand  proves  malice  the  learned  trial  Judge  does  not 
hold,  nor  could  he  in  view  of  C.  v.  D.,  56  O.L.R.  209,  at  p.  215. 

Such  cases  as  Simpson  v.  Robinson,  12  Q.B.  511,  do  not  estab- 
lish that  the  refusal  to  give  an  apology  is  in  itself  evidence  of 
malice  In  that  case  the  defendant  had  pleaded  justification  and 
never  withdrew  the  charge;  he  did  not  do  so  even  after  he  failed  to 
give  any  evidence  on  that  issue.  What  the  Court  says  is  in  effect 
that  all  the  defendant’s  conduct  may  be  considered  by  the  jury  to 
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determine  the  question  of  malice.  What  is  said  by  Lord  Denman, 
C.J.,  in  delivering  the  judgment  of  the  Court,  is  (pp.  518,  514)  : — 

“ The  plaintiff  had  expressed  in  Court  his  willingness  to  accept 
an  apology  and  nominal  damages,  the  defendant  not  persisting  in  a 
justification  of  the  truth  which  he  had  pleaded ; this  the  defendant 
refused;  and,  though  he  offered  no  evidence  in  support  of  the  justi- 
fication, he  never  withdrew  the  charge.  On  this  the  learned  Judge 
remarked,  with  reference  to  the  question  of  malice,  that  the  whole 
of  the  defendant’s  conduct  might  be  considered  by  the  jury,  and 
that  acts  although  subsequent  might  indicate  the  existence  of 
motives  at  a former  time;  and,  with  reference  to  the  question  of 
damages,  he  remarked  that  the  jury  should  consider  the  nature  of 
the  imputation,  how  it  had  been  made,  and  how  it  had  been  per- 
sisted in  down  to  the  time  of  the  verdict,  and  they  should  calmly 
consider  what  damages  would  reinstate  the  plaintiff’s  character. 

“ We  see  no  objection  in  this  direction.  The  defendant’s  con- 
duct in  putting  a justification  on  record  which  he  does  not  attempt 
to  prove,  and-  will  not  abandon,  may  be  taken  into  consideration  as 
proving  malice  and  aggravating  the  injury.  And,  if  the  defend- 
ant’s conduct  in  that  respect  may  at  all  affect  the  verdict,  every 
other  part  of  his  conduct  shewing  the  same  disposition  may  equally 
be  laid  before  the  jury : refusing  to  make  reparation  for  unjustifi- 
able slander  may  have  that  effect ; and  the  malice  proved  to  exist  at 
the  time  of  the  trial,  but  connected  with  the  subject-matter  of  it, 
may  well  be  believed  to  have  existed  at  the  time  of  speaking  the 
words.” 


How  the  refusal  or  omission  of  the  defendant  to  sign  an  apology 
in  the  present  case  even  so  much  as  suggests  malice  at  the  time  of 
the  writing  of  the  letter,  I am  unable  to  conceive. 

I can  find  no  malice  of  any  kind  in  the  present  case ; and  am  of 
opinion  that  the  appeal  should  be  allowed  and  the  action  dismissed 
with  costs  throughout. 

It  is  a satisfaction  to  know  that  the  law  in  this  case  is  in  accord 
with  common  sense,  as  it  generally  is  when  not  bedevilled  by  the 
mediaeval  subtlety  of  the  ancient  sages  or  by  modern  legislation. 


Appeal  allowed. 
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Elliott  y.  Toronto  Transportation  Commission. 

Street  Railway — Negligence — Injury  to  Passenger — Alleged  Faulty 
Construction  of  Step  of  Street  Car  — Finding  of  Jury  — Insuffi- 
ciency — Duty  to  Passengers  — Mechanical  Contrivances  — Sug- 
gested Improvements. 

The  plaintiff,  in  boarding  a street  car  operated  by  the  defendant 
commission,  fell  and  broke  her  ankle.  She  alleged  negligence  of 
the  defendant  in  having  the  step  of  the  car  so  constructed  that 
there  was  an  open  space  at  the  back  of  it  next  to  the  car,  and  that 
her  foot  getting  caught  in  the  space  caused  her  fall.  The  jury 
found  “that  the  opening  in  the  steps  ....  can  be  improved  in 
order  to  greater  safety:”— 

Held,  that  the  finding  of  the  jury  did  not  warrant  a judgment  in 
favour  of  the  plaintiff;  and,  semble,  the  evidence  adduced  on  behalf 
of  the  plaintiff  was  insufficient  to  carry  the  case  to  the  jury,  for  a 
master  is  not  bound  at  once  to  adopt  the  latest  improvements  and 
appliances  ( Toronto  Power  Co.  v.  Paskwan,  [1915]  A.C.  734,  738); 
and  the  same  principle  is  applicable  to  a carrier  of  passengers. 

The  jury  went  as  far  as  they  thought  the  evidence  warranted*  and  it 
must  be  taken  that  they  were  unable  to  agree  on  any  stronger  find- 
iing  imputing  negligence  to  the  defendant,  and  that  any  such 
imputation  was  negatived  by  their  finding. 

An  expert  witness  for  the  plaintiff  testified  that  the  step  was  con- 
structed according  to  the  design  generally  used  in  the  United 
States  and  Canada,  and  he  suggested  that  the  defendant  ought  to 
adopt  some  method  of  hinging  the.  tread  of  the  step  so  as  to  close 
entirely  the  space  at  the  inside  of  the  tread.  He  did  not  shew  that 
his  proposal  was  mechanically  practicable,  he  disclosed  no  method 
of  accomplishing  the  proposed  result,  and  did  not  aver  that  a car 
with  a step  constructed  according  to  his  suggestion  had  ever  been 
built  or  was  available  in  the  market.  His  testimony  related  to  the 
type  of  step  in  use.  There  was  no  evidence  as  to  the  condition  of 
the  particular  step  upon  which  the  plaintiff  fell:  — 

Held,  that  the  duty  of  the  operator  of  a street  railway  to  its  pas- 
sengers ns  fulfilled  when  it  purchases,  from  the  best  manufacturers, 
equipment  of  the  type  customarily  used  for  street  railway  traffic, 
or  itself  manufactures  such  equipment  in  accordance  with  the 
design  customarily  employed  by  street  railway  companies;  pro- 
vided that  there  lis  no  special  defect  in  the  individual  °ar. 

Readhead  v.  Midland  Railioay  Co.  (1869),  L.R.  4 Q.B.  379,  applied. 
Newberry  v.  Bristol  Tramways  and  Carriage  Co.  Ltd.  (1912),  107 
L.T.R.  801,  referred  to. 

The  following  statement  is  taken  from  the  judgment  of 
Masten,  J.A.: — 

This  is  an  appeal  by  the  defendant  from  a judgment  in  favour 
of  the  plaintiff  for  $700,  pronounced  'by  Widdifield,  one  of  the 
Judges  of  the  County  Court  of  the  County  of  York, -in  an  action 
in  that  court,  after  a trial  with  a jury.  The  action  is  for  negli- 
gence. The  plaintiff,  in  boarding  a street  car  operated  by  the 
defendant,  fell  and  broke  her  ankle.  She  alleged  that  the  accident 
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occurred  owing  to  the  negligence  of  the  defendant  in  having  the 
step  of  the  street  car  so  constructed  that  there  was  an  open  space 
at  the  back  of  the  step  next  the  car,  so  that  a passenger’s  foot  could 
get  caught  in  it. 

At  the  close  of  the  plaintiff’s  case,  counsel  for  the  defendant 
moved  for  a nonsuit,  which  was  refused,  and  the  case  went  to  the 
jury.  No  objection  was  taken  to  the  Judge’s  charge,  which  ap- 
pears to  have  been  proper,  though,  as  has  been  frequently  pointed 
out  in  this  Court,  it  seems  to  be  the  better  course  in  cases  of  this 
kind  to  submit  questions  to  the  jury.  However,  that  was  not 
done,  and  no  objection  was  made  to  the  course  adopted. 

The  findings  of  the  .jury  are,  as  follows : — 

“This  jury  all  agree  that  the  opening  in  the  T.T.C.  railway 
car  steps  can  be  improved  in  order  to  greater  safety.  This  jury 
agree  on  payment  of  damages  to  the  plaintiff  in  this  case  to  the 
amount  of  $700.” 

Judgment  was  entered  for  the  plaintiff  accordingly  with  costs, 
and  the  defendant  commission  appealed. 

November  4.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

Irving  S.  Fairty , K.C.,  for  the  appellant,  argued  that  there  was 
no  evidence  to  justify  the  jury’s  verdict.  Nor  did  their  finding 
that  “the  opening  in  the  T.T.C.  railway  car  steps  can  be  improved 
in  order  to  greater  safety  ” lay  a sufficient  foundation  for  the 
veidict,  which  must  be  based  on  negligence  of  the  appellant 
through  faulty  construction  of  the  car:  Mallory  v.  Winnipeg  Joint 
Terminals  (1916),  53  'Can.  S.C.R.  323.  The  evidence  shewed  that 
the  car  in  question  was  constructed  according  to  the  design  gener- 
ally used  in  the  United  States  and  Canada.,  and  no  better  car  was 
available.  The  appellant  was  not  an  insurer  of  its  passengers. 
It  was  obliged  only  to  supply  equipment  customarily  used  for  the 
traffic,  and  to  keep  its  cars  in  good  order:  Newberry  v.  Bristol 
Tramways  and  Carriage  Co.  Ltd.  (1912),  107  L.T.R.  801.  This, 
the  evidence  shewed,  it  had  done. 

J.  C.  M.  German , for  the  plaintiff,  respondent,  contended  that 
there  was  ample  evidence  to  justify  the  .verdict,  which,  though 
ambiguous,  could  be  easily  understood  and  should  be  given  effect 
to,  as  had  often  been  done  in  similar  cases:  British  Columbia 
Electric  Railway  Co.  v.  Dunphy  (1919),  50  D.L.R.  264.  Evi- 
dence was  before  the  jury  that  the  step  could  be  improved  upon, 
and  the  appellant  owed  a duty  to  its  passengers  to  supply  the  best 
equipment  procurable:  Paskwan  v.  Toronto  Power  Co.  (1914), 
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5 O.W.N.  823,  15  D.L.R.  752 ; Toronto  Power  Co.  Ltd.  v.  Pash- 
wan,  [1915]  A.C.  734,  738. 


December  3.  The  judgment  of  the  (Court  was  read  by  Master, 
J.A.  (after  setting  out  the  facts  as  above)  : — I incline  to  the  view 
that  the  evidence  adduced  on  behalf  of  the  respondent  was  in- 
sufficient to  carry  the  case  to  the  jury,  for  a master  is  not  bound  at 
once  to  adopt  the  latest  improvements  and  appliances:  Toronto 
Power  Co.  Ltd.  v.  Paskwan,  [1915]  A.C.  734,  at  p.  738;  and  the 
same  principle  is  applicable  to  carriers  of  passengers.  The  Pauline 
maxim  may  be  applied  to  street  cars  as  well  as  to  morals — “ Prove 
all  things,  hold  fast  to  that  which  is  good.” 

But,  without  determining  whether  or  not  a nonsuit  should  be 
granted,  I am  clearly  of  opinion  that  the  findings  of  the  jury  do 
not  warrant  a judgment  in  favour  of  the  respondent.  The  jury  have 
told  us  the  foundation  of  their  verdict,  and  that  foundation  is,  in 
my  opinion,  insufficient  to  sustain  the  verdict  and  judgment. 

In  order  to  appreciate  the  reasons  which  lead  to  this  conclu- 
sion, it  is  desirable  to  refer  to  the  statement  of  claim  and  to  the 
evidence  and  proceedings  at  the  trial  so  as  to  understand  what 
the  jury  really  agreed  on  and  what  they  must  be  taken  to  have 
negatived.  The  only  negligence  charged  by  the  statement  of  claim 
is,  “that  the  defendant  was  negligent  in  having  a step  so  con- 
structed that  there  was  a space  between  the  car  and  the  back  of 
the  step  that  a passenger’s  foot  might  get  caught  in,  thereby  doing 
injury  to  the  passenger.” 

For  the  purpose  of  establishing  a breach  of  duty  by  the  appel- 
lant in  equipping  the  car  in  question  with  a folding  step  with  an 
open  space  at  the  back  of  the  tread,  the  respondent  called  as  a 
witness  Hermes  Duke,  who  described  himself  as  an  “ investigator.” 
He  never  saw  the  car  in  which  the  plaintiff  fell,  but  has  seen  and 
examined  other  cars  of  the  type  here  in  question,  and  finds  the 
opening  in  these  other  cars  “ to  be  on  the  average  about  one  and 
one-quarter  inches.”  I pause  here  to  observe  that  such  evidence, 
though  admitted  without  objection,  does  not  seem  to  prove  any- 
thing about  the  size  of  the  opening  in  the  car  in  question.  At  p. 
43  this  witness  is  asked : — 

“ Q.  What  is  the  distance  from  the  end  of  the  spring  to  the 
front  end  of  the  step?  A.  That  is  approximately  eight  inches. 

“ Q.  Eight  inches?  A.  Yes. 

“ Q.  The  end  of  the  spring  at  the  front . A.  To  the  foot 

of  the  step. 

“ Q.  From  your  knowledge  of  engineering  what  can  be  done 
to  eliminate  the  opening  that  there  is  between  the  riser  and  the 
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step?  A.  I would  judge  that  that  opening  could  be  eliminated 
entirely  by  re-designing  that  step. 

“ Q.  In  how  many  different  ways  could  it  be  re-designed?  A. 
By  placing  riser  and  step  together. 

“ Q.  If  they  were  placed  together,  that  is — A.  Lowering  the 
riser  to  set  on  the  tread.” 

In  cross-examination  he  says  that  this  particular  design  of  the 
step  is  not  considered  as  a “ fool  proof  ” arrangement,  agrees  that 
this  type  of  step  is  in  common  use  in  the  United  States  in  nearly 
every  city,  and  at  p.  46  of  the  evidence  he  says : — 

ee  Q.  Do  you  know  that  hundreds  and  hundreds  of  thousands 
of  dollars  have  been  spent  by  railway  people  and  by  municipal 
corporations  to  get  the  best  and  safest  type  of  car  for  the  use  of 
people,  do  you  know  that?  A.  I would  say  that  an  engineer  can 
go  so  far,  but  he  could  still  improve  on  that;  that  step  is  not  per* 
feet;  if  the  railways  wish  to  spend  more  money  they  could  spend  it. 

“ Q.  And  the  hundreds  of  engineers  who  are  responsible  for  this 
step  ought  to  have  known  that  they  could  do  better,  and  have 
perfected  a better  step?  A.  Perhaps  they  could — perhaps  the  rail- 
way would  not  accept  it. 

“ Q.  Can  you  suggest  any  reason  why  the  railway  company,  or 
the  City  of  Toronto,  who  own  the  railway,  should  object  to  getting 
a safer  step,  safer  type  of  step  ? A.  Because  they  buy  that  type  of 
car,  or  they  bought  that  type  of  car  as  it*  was  built  by  the  railway 
manufacturer  on  the  other  side. 

“ The  Court : I thought  they  built  those  cars  here  ? 

‘ The  witness:  They  do,  but  that  is  built  along  the  lines  of 
American  cars.” 

Again  at  p.  53  he  says: — 

“ Q.  It  is  not  a perfect  step  A.  No. 

“ Q.  Very  imperfect,  is  it  A.  I would  not  say  it  is  very 
imperfect,  but  it  is  not  perfect.” 

And  at  p.  54  he  says: — 

“ Q.  'So  that  I take  it  from  your  evidence  that  this  type  of 
entrance  into  the  car  is  not  a good  one?  A.  I would  not  say  it 
was  a good  one,  it  can  be  improved  upon. 

“ Q.  Would  you  say  it  is  dangerous  ? A.  I would  not  say  it 
is  dangerous,  but  there  is  always  the  hazard  of  accident  there.” 
Summing  up  his  evidence,  it  shews  that  the  step  of  the  car  on 
which  the  respondent  fell  was  constructed  according  to  the  design 
generally  used  in  the  United  States  and  Canada  (but  the  actual 
condition  of  this  particular  car  is  not  established) ; and  that  the 
step  is  not  completely  “ fool-proof,”  whatever  that  means.  The 
suggested  remedy  which  the  expert  proposed  is  that  the  appellant 
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ought  to  adopt  some  method  of  hinging  the  tread  of  the  step  so  as 
to  close  entirely  the  space  that  now  exists  at  the  inside  of  the  tread ; 
but  the  statement  of  the  witness  is  a vague  suggestion,  and  does  not 
shew  that  his  proposal  is  mechanically  practicable,  discloses  no 
method  of  accomplishing  the  proposed  result,  nor  does  it  in  any 
way  indicate  that  any  such  car  has  ever  been  built  or  is  available 
in  the  market. 

There  does  not  appear  to  be  any  evidence  in  the  respondent's 
case  as  to  the  size  or  even  the  existence  of  an  opening  at  the  back 
of  the  step  in  the  car  in  which  she  fell.  Admittedly  the  witness 
Duke  never  saw  that  particular  car,  and  the  respondent,  at  pp.  21 
and  22  of  the  evidence,  says : — 

“ Three  or  four  months  after  the  accident  before  you  examined 
the  working  of  the  step?  A.  Yes. 

“ Q.  And  up  to  that  time,  although  you  say  your  foot  had  been 
caught,  you  did  not  know  what  had  caught  it?  A.  No. 

“ Q.  Three  or  four  months  after  the  accident  happened,  having 
made  an  examination  of  the  car — one  of  the  cars — same  type  of 
car?  A.  Yes. 

“ Q.  And,  seeing  this  opening  there,  you  came  to  the  conclu- 
sion, whether  rightly  or  wrongly,  that  your  toe  had  been  caught  in 
it?  A.  Yes." 

For  the  defence  the  evidence  is  that  this  type  of  car  has  been 
in  use  since  1921,  and  no  such  accident  as  the  present  as  alleged 
by  the  respondent  has  ever  been  reported  to  the  appellant  commis- 
sion. Also  it  is  further  stated  in  evidence  and  not  denied  that 
during  the  year  1925  the  street  cars  of  the  appellant  were  boarded 
about  270,000,000  times  by  passengers,  and  this  was  the  first  time 
that  such  an  accident  as  the  plaintiff  here  alleges  had  been  reported 
to  the  appellant. 

In  answer  to  the  witness  Duke  the  appellant  called  Walter  R. 
McRae,  superintendent  of  the  rolling  stock  and  shops  of  the  ap- 
pellant, who  had  been  engaged  in  his  present  capacity  or  as  master 
mechanic  in  the  street  railway  systems  of  Toronto  for  34  years, 
and  he  says: — 

Q.  What  type  of  car  is  that?  A.  It  is  known  as  the  Witt. 

“ Q.  The  Witt?  A.  Yes. 

“ Q.  What  do  you  say  about  that  style  of  car?  A.  It  is  one 
of  the  new  cars  purchased  by  the  commission  and  delivered  in  the 
fall  of  1922. As  to  the  type,  that  type  is  used,  generally  speaking, 
in  every  city  in  America — I mean  the  United  States — and  Canada. 

“Q.  What  about  the  old  country?  A.  Yes,  there  are  a good 
many  of  them  running  in  the  old  country. 
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“ Q.  So  that  this  is  the  newest  type  of  car?  A.  Yes,  latest 
type. 

“ Q.  Manufactured  where  ? A.  That  particular  type,  that 
particular  class  of  car,  was  manufactured  at  Montreal  by  the 
Canada  Car  and  Foundry  (Company. 

“ Q.  A gentleman  by  the  name  of  Mr.  Duke,  who  gave  evidence, 
said  that  that  particular  step  could  be  improved  upon,  or  that  a 
riser  could  be  put  there,  improved  upon  ? A.  In  a way  that  would 
close  up  that  small  opening. 

“ Q.  Yes  ? A.  I do  not  see  how  it  could  be  open  and  allow 
for  the  weather  and  dirt  around  the  spring,  and  spring  move- 
ment. 

“ The  Court : Q.  That  is,  there  has  to  be  a certain  freedom, 
a certain  space  to  allow  for  the  freedom  of  the  expansion  and 
contraction  of  the  spring?  A.  Yes,  you  cannot  bring  the  riser 
down  closer  because  the  step  arms  would  strike  it;  there  must  be 
some  clearance. 

“Mr.  Lennox:  There  must  be  clearance?  A.  Yes. 

“ Q.  As  far  as  your  knowledge  as  an  engineer  goes,  could 
there  be  any  improvement  on  what  we  have  now,  on  those  2,900 
cars?  A.  No,  not  that  I know  of.  A great  deal  of  thought 
has  been  given  to  the  design  and  equipment  of  those  cars. 

“ Q.  This  type  is  generally  used  throughout  America  and 
Canada  and  the  old  country?  A.  Yes. 

“ Q.  Whether  she  got  hurt  in  there  or  not,  it  is  the  best 
design  you  know  of?  A.  Yes. 

“ Q.  And  the  most  modern  design?  A.  Yes,  the  most 
modern,  there  is  no  doubt  about  that. 

“ Q.  And  you  cannot  suggest  anything  better?  A.  No. 

“ Q.  And  the  steps  are  corrugated?  A.  Yes,  non-slip  tread 
on  them. 

“ Q.  So  as  to  procure  greater  safety?  A.  Yes,  to  keep  the 
feet  from  slipping. 

“ Q.  And,  although  these  cars  'are  a decided  improvement 
upon  the  old  cars,  they  may  not  be  perfect  yet?  A.  That  may 
be  quite  so,  yes,  as  far  as  the  science  of  the  business  goes,  but  up 
to  date  they  are  as  perfect  as  we  can  make  them. 


“ Q.  I understood  Duke  to  say  that  they  had  a different  type 
in  connection  with  their  doors. 
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* “ Mr.  German:  No. 

“ Mr.  Lennox : I understood  him  to  say  that. 

“ Mr.  German:  No,  he  said  there  was  no  crack  there. 

“ Mr.  Lennox : He  said  there  was  no  crack  in  the  Winnipeg 
type?  A.  There  must  be. 

“ Q.  There  must  be  ? A.  Yes. 

“ Q.  Is  it  practicable  to  have  that  crack  closed  up?  A.  No, 
not  to  have  the  steps  and  doors  in  operating  condition.  The 
steps  will  not  close  up.  You  cannot  bring  the  riser  down  so  low 
that  the  step  will  strike  it,  or  the  step  will  not  close.” 

In  his  charge  to  the  jury  the  learned  trial  Judge  says: — 

“ In  the  second  place,  if  you  find  that  the  accident  did  not 
happen  by  reason  of  faulty  construction  of  the  car  or  by  her 
getting  her  toe  caught  in  the  opening,  that  ends  the  case.  But, 
if  you  do  find  that  it  happened  that  way,  before  the  plaintiff  can 
succeed  she  has  to  go  farther  than  that.  She  has  to  satisfy  you 
that  the  accident  happened  owing  to  some  faulty  construction  of 
the  car. 
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u They  are  under  an  obligation  to  have  these  cars  constructed 
so  as  to  avoid,  as  far  as  possible,  every  injury  that  can  reason- 
ably be  anticipated,  but  I think  that  is  the  extreme  limit  of  their 
liability.” 

The  trial  Judge  thus  puts  it  squarely  up  to  the  jury  to  find 
negligence  on  the  part  of  the  appellant  in  respect  to  the  condition 
of  the  step  of  the  car  in  question,  and  the  jury  have  gone  just  as 
far  as  an  honest  jury  could  go  on  this  evidence  when  they  find 
that  ee  the  opening  in  the  T.T.C.  railway  car  steps  can  be  im- 
proved in  order  to  greater  safety.” 

They  have  not  found  and  could  not  honestly  find  that  the 
appellant  was  blameworthy  in  failing  before  the  occurrence  of 
this  accident  to  embody  in  its  cars  the  improvement  ( ?)  which 
has  now  for  the  first  time  been  brought  to  its  notice  by  the  witness 
Duke. 

It  may  be  assumed  that  the  jury  supposed  that  their  finding 
laid  a sufficient  foundation  for  the  verdict  which  they  ihave 
given,  but  a reference  to  the  authorities  will  readily  shew  that  the 
finding  that  the  construction  can  be  improved  does  not  make  the 
car  in  question  faulty  or  the  appellant  negligent. 

The  duty  of  the  appellant  to  its  passengers  was  long  ago  stated 
in  Readhead  v.  Midland  Railway  Co.  (1869),  L.R.  4 Q.B.  379. 
The  head-note  reads: — 

“ The  contract  made  by  a general  carrier  of  passengers  for 
hire  with  a passenger,  is  to  take  care  (including  in  that  term 
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the  use  of  skill  and  foresight),  to  carry  the  passenger  safely;  and. 
is  not  a warranty  that  the  carriage  in  which  he  travels  shall  be  in 
all  respects  perfect  for  its  purposes;  that  is  to  say,  free  from  all 
defects  likely  to  cause  peril  although  those  defects  were  such  that 
no  skill,  care,  or  foresight  could  have  detected  their  existence.” 

The  statement  just  quoted  has  been  adopted  and  applied  in  the 
Courts  of  Ontario  down  to  the  present  time,  so  far  as  I am  aware, 
without  modification  or  alteration. 

So  far  as  the  constructional  type  of  the  steps  of  its  cars  is  con- 
cerned, I take  it  that  under  this  rule  the  duty  of  a street  railway 
company  to  its  passengers  is  fulfilled  when  it  purchases,  from  the 
best  manufacturers,  equipment  of  the  type  customarily  used  for 
that  traffic,  or  itself  manufactures  such  equipment  in  accordance 
with  the  design  customarily  employed  by  street*  railway  companies ; 
provided,  of  course,  there  is  no  special  defect  in  the  individual 
car  in  question. 

In  Nellis  on  Street  Railways,  2nd  ed.,  sec.  285,  the  American 
law  is  stated  as  follows : — 

“ It  is  the  duty  of  a street  railroad  company  as  a carrier  to 
carry  a passenger  safely  to  his  destination,  and  to  that  end  to 
provide  suitable  cars  . . . and  see  that  they  are  kept  properly 
in  repair.  It  is  not  required  to  provide  its  cars  with  ‘ all  known 
and  approved  machinery  necessary  to  protect  its  passengers  from 
injury,’  but  it  is  sufficient  if  it  has  all  approved  appliances  that 
are  in  general  use,  and  which  are  necessary  for  the  safety  of  pas- 
sengers.” 

In  the  case  of  Falkins  v.  Boston  Elevated  Railway  Co.  (1905), 
188  Mass.  153,  it  was  held  that,  where  a person  was  injured  in 
passing  from  one  car  to  another  by  stepping  into  a space  between 
the  cars,  as  there  was  no  evidence  tending  to  shew  that  there  was 
no  other  practical  mode  of  construction  of  the  cars  which  would 
have  been  safer  and  better,  the  company  was  not  negligent  merely 
from  the  fact  that  it  permitted  passengers  so  to  pass. 

In  Crafter  v.  Metropolitan  Railway  Co.  (1866),  L.R.  1 C.P. 
300,  the  plaintiff  slipped  on  the  brass  “ nosing  ” of  the  steps  of  a 
staircase  maintained  by  the  defendant  company.  Brass  is  the 
material  in  common  use  for  that  purpose,  whereof  the  Court  took 
judicial  notice,  with  the  common  experience  which  every  one  has, 
but  it  was  suggested  in  evidence  that  lead  would  have  been  a safer 
material.  The  Court  (Erie,  C.J.,  Willes,  J.,  Keating,  J.,  and 
Montague  'Smith,  J.)  held  that  a staircase  which  has  been  used  by 
many  thousand  persons  without  accident  cannot  be  pronounced 
dangerous  and  defective  merely  because  the  plaintiff  has  slipped  on 
it  and  somebody  can  be  found  to  suggest  improvements. 
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Newberry  v.  Bristol  Tramways  and  Carriage  Co.  Ltd.,  107 
L.T.R.  801,  was  an  action  for  negligence  brought  by  a passenger 
for  injuries  alleged  by  him  to  have  been  sustained  in  consequence 
of  defective  construction  of  the  tramcar  in  which  he  was  a pas- 
senger. The  case  was  tried  before  Channell,  J.  The  jury 
returned  a general  verdict  for  the  plaintiff,  with  £150  damages, 
and  the  following  dialogue  ensued: — 

“ Channell,  J. : I asked  you  if  you  found  there  was  negligence 
to  tell  us  on  what  ground? 

t!  The  Foreman:  Well,  the  tramway  company,  having  used  a 
detachable  trolly  arm,  knowing  the  risk  to  passengers,  did  not 
take  sufficient  precautions  to  ensure  their  safety. 

“ Channell,  J. : What  precaution  do  you  think  they  could  have 
taken  ? 

The  Foreman : We  are  not  engineers,  but  they  undoubtedly 
knew  the  trolly  arm,  under  certain  circumstances,  would  come  out, 
and,  knowing  that,  they  were  running  the  risk. 

“ Channell,  J. : Do  you  suggest  what  they  could  have  done  by 
way  of  precaution? 

(i  The  Foreman : We  cannot.” 

The  appeal  was  allowed  and  the  action  dismissed.  Cozens- 
Hardy,  M.R.,  said  (p.  803)  : — 

“ The  standard  of  care  required  in  the  case  of  a carrier  of 
passengers  is  not  so  high  as  the  plaintiff  contends.  It  is  sufficient 
tnat  the  carrier  should  adopt  the  best  known  apparatus,  kept  in 
perfect  order,  and  worked  without  negligence  by  the  men  em- 
ployed. If  he  does  that,  he  ought  not  to  be  responsible  for  the 
consequences  of  an  extremely  rare  and  obscure  accident  which 
cannot,  in  a business  sense,  be  prevented  by  any  known  means. 

And  Hamilton,  L.J.,  as  he  then  was,  at  p.  805,  referring  to 
the  findings  of  the  jury,  says : — 

■e  Their  meaning  is  this : ‘ Engineers  have  done  well  in  going 
so  far,  but  they  have  not  gone  far  enough;  they  have  made  the 
detachable  arm  almost  safe;  they  ought  to  make  it  quite  safe.  We 
do  not  know  how  to  do  it.  The  defendants-  ought  to  know,  and 
they  are  falling  short  of  their  duty  as  carriers  if  they  do  not/ 
There  is  absolutely  no  evidence  to  support  such  a finding.  All 
the  evidence  is  the  other  way.  Nothing  better  is  known,  and  the 
suggestions  of  counsel  that  one  device  or  another  might  be  tried 
aie  suggestions  only,  unsupported  by  any  evidence,  and,  in  my 
opinion,  negatived  by  the  jury.” 

The  result,  in  my  opinion,  as  I have  already  stated,  is  that  the 
jury  went  as  far  as  they  thought  the  evidence  warranted  them  in 
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going,  and  it  must  be  taken  that  they  were  unable  to  agree  on  any 
stronger  finding  imputing  negligence  to  the  appellant,  and  that 
any  such  imputation  is  therefore  negatived  by  the  finding  which 
they  have  made.  For  these  reasons,  I would  hold  that,  as  the 
jury  have  stated  the  foundation  of  their  verdict,  and  as  that  found- 
ation does  not  warrant  the  verdict,  this  appeal  should  be  allowed 
and  the  plaintiff’s  action  dismissed,  both  with  costs. 

Appeal  allowed. 


[APPELLATE!  DIVISION.] 


Nickell  v.  City  of  Windsor. 

Negligence — Public  Library  Board — Injury  to  Invitee  by  Fall  upon 
Steps  of  Building — Notice  to  Librarian  of  Dangerous  Condition — 
Failure  to  Remedy  or  to  Give  Warning  of  Danger — Public  Libraries 
Act,  1920,  10  & 11  Geo.  Y.  eh.  69,  secs,  If \,  30,  32 — Interpretation 
Act,  sec.  27 — Liability  of  Public  Body  for  Nonfeasance — Difficulty 
in  Enforcing  Judgment  against  Board - — Damages — Appeal. 

The  defendant  the  Windsor  Public  Library  Board  was  held,  liable  in 
damages  for  injury  sustained  by  the  plaintiff  by  a fall  upon  an  icy 
step  of  the  public  library  building  which  she  was  leaving  after 
exchanging  books  in  the  library. 

The  librarian,  who  was  the  person  in  charge  of  the  building,  knew 
of  the  dangerous  condition  of  the  step  three  hours  before  the  hap- 
pening of  the  accident,  but  she  did  nothing  to  remedy  the  condi- 
tion, and  took  no  precaution  to  notify  persons  entering  and  leaving 
the  building  of  the  danger.  The  librarian  was  found  guilty  of 
negligence  and  the  accident  the  direct  result  of  that  negligence:  — 

Held,  that,  the  Public  Library  Board  being  a body  corporate  created 
by  the  Public  Libraries  Act,  1920,  its  liability  must  be  determined 
upon  a true  interpretation  of  that  statute;  and,  there  being  noth- 
ing in  the  statute  to  shew  a contrary  intention,  the  Board  has  the 
same  duties,  and  its  funds  are  subject  to  the  same  liabilities,  as 
the  general  law  imposes  upon  a private  person  doing  the  same 
thing, 

Mersey  Docks  Trustees  v.  Gibbs  (1866),  L.R.  1 H.L.  93,  followed, 

Sanitary  Commissioners  of  Gibraltar  v.  Orfila  (1890),  15  App.  Gas. 
400,  explained. 

The  obligation  of  an  owner  of  land  toward  those  invited  to  go  upon 
it  is  as  stated  in  Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R. 
2 O.P.  311,  and  is  not  more  onerous  in  the  case  of  persons  or  cor- 
porations who  are  bound  or  empowered  to  make  accommodation  to 
the  public  generally, 

Norman  v.  Great  Western  Railway  Co.,  [1915]  1 K.B.  584,  and  Brackley 
v.  Midland  Railway  Co.  (1916),  8'5  L.J.K.B.  1596,  referred  to. 

There  is  nothing  in  the  Public  Libraries  Act  which  indicates  that  a 
Public  Library  Board  is  not  to  be  under  the  same  obligation  to  its 
invitees  as  an  individual  would  be. 

Reference  to  secs,  14,  30,  and  32  of  that  Act,  and  to  sec.  27  of  the 
Interpretation  Act. 
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The  duty  to  an  invitee  lis  a duty  imposed  by  law  upon  the  corporate 
body,  and  not  a duty  imposed  upon  its  officer. 

Seymour  v.  Township  of  Maidstone  (189'7),  24  A.R.  370,  and  Cum- 
mings v.  Township  of  York  (1926),  ante  350,  distinguished. 

Whatever  difficulty  there  might  be  in  enforcing  an  execution  against 
the  board  ought  not  to  prevent  the  recovery  of  a judgment  against 
it. 

The  plaintiff’s  damages  were  assessed  by  the  trial  Judge  at  rather  a 
low  figure;  but,  as  no  error  in  principle  was  shewn,  and  there  was 
no  reason  to  suppose  that  anything  was  overlooked  by  the  Judge, 
the  Court  refused  to  increase  the  amount. 

Action  against  the  Municipal  Corporation  of  the  City  of 
Windsor  and  the  Windsor  Public  Library  Board  to  recover  dam- 
ages for  injury  and  loss  sustained  by  the  plaintiffs  by  reason  of  the 
plaintiff  Evelena  Nick-ell  slipping  and  falling  upon  the  steps  of 
the  public  library  building  where  ice  had  been  allowed  to  accumu- 
late, and  which  were  in  a dangerous  condition,  as  the  plaintiffs 
alleged,  owing  to  the  negligence  of  the  defendants  or  one  of  them. 
The  husband  of  the  plaintiff  Evelena  Nickell  was  joined  as  a 
co-plaintiff. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Sand- 
wich. 

R.  L.  Bmckin,  K.C.,  and  A.  J.  Gordon , for  the  plaintiffs. 

F.  D.  Davis , K.C.,  for  the  defendants. 

July  7.  Lennox,  J. : — On  the  evening  of  the  3rd  March, 
1925,  Mrs.  Nickell  went  to  the  library  to  exchange  books.  I think 
she  was  accompanied  by  the  other  plaintiff,  her  husband.  As 
she  was  coming  out,  she  slipped  upon  the  highest  step  and  fell, 
sustaining  very  serious  injuries,  owing  to  there  being  ice  upon 
the  step.  Independently  of  the  condition  of  the  step,  both  defend- 
ants deny  liability:  the  municipality  because,  as  they  allege,  they 
have  nothing  to  do  in  regard  to  the  library  building  and  have  no 
control  over  it,  and  the  library  board  upon  the  ground  that  they 
have  no  assets  wherewith  to  satisfy  a judgment  if  obtained. 
This  latter  allegation  is  not  correct  as  a matter  of  fact,  and  if  it 
were  it  would  not  be  an  answer.  That  there  was  ice  on  the  step 
which  had  not  been  in  any  way  attended  to  is  not  denied. 

So  far  as  the  board  is  concerned,  I think  the  defence  is,  first, 
that  the  ice  was  not  there  for  a sufficient  length  of  time  to  create 
liability,  that  is  for  so  long  that  notice  would  be  implied,  and, 
second,  that  the  board,  being  a voluntary  body,  serving  without 
remuneration,  are  only  liable  for  misfeasance  and  not  for  non- 
feasance. If  the  plaintiffs  were  seeking  to  hold  the  individual 
members  of  the  Board  personally  and  individually  responsible, 
this  objection  would  probably  be  formidable,  but  the  plaintiffs  are 
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suing  the  corporate  body  only,  and  if  judgment  is  obtained  it  will 
only  affect  the  corporate  assets. 

The  other  defence,  namely,  the  length  of  time  the  ice  was 
upon  the  step,  is  urged  by  both  defendants;  but,  as  I have  no 
doubt  as  to  the  responsibility— generally — 1of  the  board  for  the 
condition  of  the  library  building  and  its  adjuncts  and  accessories, 
and  have  very  great  doubt  as  to  the  responsibility  of  the  muni- 
cipality, I will  leave  the  municipal  corporation  out  of  it  from  this 
point. 

The  statutory  provision  for  the  protection  of  municipalities 
as  to  snow  or  ice  upon  a sidewalk  clearly  does  not  apply  either  to 
the  locus  in  quo  or  to  the  library  board.  It  is  urged,  however, 
that  I am  to  work  this  case  out  (so  far  as  time  is  concerned)  in 
respect  of  the  liability  of  the  board,  and  the  question  of  notice, 
as  if  it  were  an  action  against  a municipality  for  failing  to  keep 
a highway  in  repair.  I do  not  think  so,  but  I do  not  know  that 
the  result  would  be  different  if  I did.  In  an  action  against  a city 
or  town,  for  instance,  there  must  be  actual  notice  and  time  to 
repair,  or  the  condition  must  have  continued  for  so  long  that  notice 
is  to  be  implied,  and  reasonable  time  to  overcome  the  defect,  or  in 
a proper  case — it  could  hardly  apply  to  snow  or  ice — the  munici- 
pality may  give  warning  by  lanterns,  notices,  or  watchmen,  accord- 
ing to  circumstances.  Apply  that  here.  It  is  the  janitor’s  duty 
to  keep  the  steps  in  proper  condition.  He  was  under  the  direction 
and  control  of  Miss  Landsfleld,  the  chief  librarian.  She  noticed 
the  ice  as  she  came  in,  but  could  not  get  hold  of  the  janitor  to 
have  it  cleared  off.  She  knew  of  the  danger  and  that  people  were 
constantly  passing  in  and  out.  She  did  nothing.  There  is  no 
question  here  of  implied  notice,  there  was  actual  notice,  and  there 
were  obvious  methods  of  preventing  an  accident.  Of  course  the 
likelihood  of  sustaining  a severe  injury  is  vastly  greater  for 
people  going  out  than  coming  in.  The  librarian  should,  I think, 
at  least  have  given  warning  of  the  condition  to  people  leaving  the 
library,  personally  or  by  stationing  an  assistant  in  the  vestibule, 
or  by  a conspicuous  notice  on  the  inside  of  the  inside  door.  As  I 
said,  she  took  chances  and  let  it  go. 

But  I do  not  think  there  is  a close  analogy  between  the  duty 
to  keep  a highway  and  a library  building  and  its  approaches  in 
repair.  It  is  more  like  a ship  at  dock,  a warehouse,  a retail  store, 
or  a hotel — always  under  the  eye  of  the  owner  or  his  staff,  with 
people  constantly  streaming  in  and  out — there  is  no  reason  why 
the  steps  leading  to  a library  building  should  not  always  be  in  a 
condition  of  safety. 
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The  janitor,  David  Gorrie,  swore  that  the  ice  formation  was 
18  inches  long,  2 inches  wide,  and  the  thickness  of  a dime,  and  he 
accounted  for  it  as  forming  from  a drip  from  the  eavestrough.  I 
have  more  faith  in  the  witnesses  who  swore  that  it  was  from  a half 
to  three-quarters  of  an  inch  thick.  But,  aside  from  any  question 
of  credibility,  sitting  as  a jury,  I know  that  ice  from  a drip  does 
not  form  in  the  regular  mathematical  way  the  janitor  described, 
or  anything  approaching  it;  it  thickens  where  the  drop  lights, 
and,  assuming  a level  surface,  spreads  from  that  point  in  every 
direction — thinner  and  thinner  as  the  water  is  distributed  out- 
wards, the  thickest  point  being  beneath  the  drop. 

The  amount  of  the  damages  was  not  very  seriously  questioned. 
Dr.  Campbell,  called  for  the  defence,  indicated  that  the  injuries 
had  been  very  severe. 

Although  they  put  in  separate  statements  of  defence  (by  the 
some  solicitors),  the  two  defendants  were  defended  by  the  same 
counsel  and  made  common  cause  against  the  plaintiffs5  claim.  It 
is  hardly  correct  to  say  that  the  City  of  Windsor  has  no  control. 
The  library  is  a city  institution,  the  property  cannot  be  sold  with- 
out the  council’s  consent,  the  mayor  is,  ex  officio,  a member  of  the 
board,  supported  by  three  other  members  of  the  council.  The 
action  will  be  dismissed  as  against  the  City  of  Windsor  without 
costs.  It  is  not,  perhaps,  important,  but,  at  all  events,  I have  no 
evidence  upon  which  I can  apportion  the  damages  between  the 
husband  and  wife  satisfactorily,  but  I will  do  so  as  well  as  I can, 
if  requested.  The  figured  out  damages  amount  to  $1,920.50. 

Mrs.  Nickell  is  only  35  years  of  age.  The  physicians  called  for 
the  defence  said  there  would  be  considerable  improvement,  that 
she  should  have  fairly  good  use — he  referred  to  the  ankle,  I pre- 
sume. 

There  will  be  judgment  for  the  plaintiffs  against  the  library 
board  for  $3,000,  with  costs,  and  dismissing  the  action  against  the 
City  of  Windsor  without  costs. 

The  defendant  the  Windsor  Public  Library  Board  appealed 
from  the  judgment  of  Lennox,  J.;  and  the  plaintiffs  cross- 
appealed,  seeking  to  increase  the  damages. 

November  18.  The  appeal  and  cross-appeal  were  heard  by 
Middleton,  Masten,  Orde,  and  Smith,  JJ.A. 

F.  D.  Davis,  K.C.,  for  the  appellant  board.  The  negligence 
being  that  of  the  librarian,  the  board  is  under  no  liability.  The 
librarian  is  a public  officer  whom  the  board  is  under  statutory 
obligation  to  appoint.  The  board  is  a public  body,  exercising 
limited  powers  for  the  benefit  of  the  public.  The  members  give 
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their  services  gratuitously  in  the  public  interest,  and  the  board  is 
not  liable  for  negligence  of  its  officers  except  probably  in  case 
it  should  with  knowledge  appoint  incompetent  officers : Cum- 

mings v.  Township  of  York  (1926),  ante  350 ; Seymour  y.  Town- 
ship of  Maidstone  (1897),  24  A.R.  370;  Winterbottom  v.  London 
Police  Commissioners  (1901),  1 O.L.R.  549;  Butler  v.  City  of 
Toronto  (1907),  10  O.W.R.  876;  Nyberg  v.  Provost  Municipal 
Hospital  Board , [1926]  2 D.L.R.  563.  The  board  is  a body 
created  to  perform  a public  duty  and  cannot  be  made  liable  to  any 
greater  extent  than  as  provided  by  the  statute  creating  it,  and  is 
not  liable  for  mere  nonfeasance.  A quasi-municipal  body  is  not 
responsible  for  sidewalks  on  the  premises  owned  by  it  being  out  of 
repair,  where  such  want  of  repair  is  mere  nonfeasance : Scott  v. 
City  of  Nanaimo,  [1924]  2 D.L.R.  811;  Von  Mackensen  v.  District 
of  Sumy  (1915),  2'2  D.L.R.  253;  Sanitary  Commissioners  of 
Gibraltar  v.  Orfila  (1890),  15  App.  Cas.  400;  Halsbury’s  Laws  of 
England,  vol.  21,  pp.  375,  376,  377,  and  422;  Municipal  Council 
of  Sydney  v.  Bourke,  [1895]  A.C.  433.  Moreover,  inasmuch  as 
the  board  has  no  assets  whatever  wherewith  to  pay  the  alleged  claim, 
a nugatory  judgment  should  not  be  pronounced  against  it.  The 
board  did  not  invite  the  public  into  the  library  building.  They  came 
there  as  of  right,  and  the  board  could  not  keep  them  out.  In  any 
event  the  alleged  liability  of  the  board  should  not  be  greater  than 
that  of  a municipal  corporation  under  sec.  460(3).  of  the  Con- 
solidated Municipal  Act,  1922,  that  is,  for  gross  negligence,  which 
was  not  shewn  here. 

A.  J.  Gordon  and  F.  H.  Bwrlow,  for  the  plaintiffs,  respondents. 
The  cases  cited  by  counsel  for  the  appellant  are  inapplicable.  They 
all  deal  with  municipalities,  and  such  law  cannot  be  invoked  in 
dealing  with  bodies  such  as  the  appellant  board.  It  is  in  the 
position  o f an  invitor,  and  is  responsible  to  its  invitee,  the 
public,  under  the  principles  laid  down  in  Indermaur  v.  Dames 
(1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P.  311.  The  liability  of  such  a 
body  as  the  board  is  outlined  in  Mersey  Docks  Trustees  v.  Gibbs 
(1866),  L.R.  1 H.L.  93.  It  was  there  held  that  its  duties  and 
liabilities  were  the  same  as  those  of  an  individual  unless  a con- 
trary intention  appeared  from  the  statute  creating  it.  See  also 
Town  of  Cornwall  v.  Derochie  (1894),  24  Can.  S.C.R.  301.  No 
such  intention  appears  in  the  statute  creating  the  board,  the 
Public  Libraries  Act,  10  & 11  Geo.  V.  ch.  69.  Section  30  of  that 
Act  gives  the  board  power  to  repair  the  building,  and  sec.  32 
imposes  the  duty  of  doing  so.  “ Gross  negligence  ” must  be 
shewn  under  sec.  460(3)  of  the  Consolidated  Municipal  Act  in 
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the  case  of  icy  sidewalks,  but  that  enactment  has  no  application 
to  the  board.  Winch  v.  Conservators  of  the  Thames  (1874),  L.R. 
9 C.P.  378,  and  Glasgow  Corporation  v.  Taylor , [1922]  1 A.C.  44, 
may  be  referred  to.  On  the  cross-appeal  counsel  asked  an  increase 
in  the  amount  of  damages  awarded,  as  the  out-of-pocket  expenses 
had  totalled  $1,920.50. 

December  3.  The  judgment  of  the  Court  was  read  by 
Middleton,  J.A. : — On  the  3rd  March,  1925,  the  plaintiff  Evelena 
Nickel!  went  to  the  public  library  at  Windsor  to  exchange  books, 
As  she  came  out  of  the  library,  she  slipped  upon  ice  which  had 
been  allowed  to  accumulate  upon  the  highest  step  at  the  entrance 
to  the  library,  and  fell,  sustaining  serious  injuries.  The  danger- 
ous condition  of  the  step  had  become  known  to  the  librarian  some 
three  hours  before  the  happening  of  the  accident.  The  librarian 
had  attempted  to  find  the  janitor  so  that  precautions  might  be 
taken  to  avoid  the  accident,  but  he  was  absent  from  the  building. 
The  librarian  did  nothing  to  remedy  the  condition,  nor  did  she 
take  any  precaution  to  notify  these  entering  and  leaving  the  library 
of  the  danger  that  she  knew  existed. 

The  learned  trial  Judge  has  found  that  the  librarian  was 
guilty  of  negligence  and  that  the  accident  was  the  direct  result  of 
that  negligence,  and  so  has  awarded  judgment  against  the  library 
board. 

Upon  the  argument  of  the  appeal,  the  finding  of  negligence 
was  not  seriously  attacked,  and  we  think  it  should  be  sustained. 

The  appeal  was  substantially  rested  upon  certain  legal  proposi- 
tions which  call  for  careful  consideration. 

The  first  point  suggested  is  that  the  negligence  being  the  negli- 
gence of  the  librarian  the  board  is  under  no  liability.  It  is  said 
that  the  librarian  is  a public  officer  whom  the  board  is  under  a 
statutory  obligation  to  appoint,  and  the  duty  which  was  neglected 
was  her  duty  and  not  the  duty  of  the  board.  Then  it  is  said  that 
the  board  is  a public  body,  exercising  limited  powers  for  the  benefit 
of  the  public,  the  members  giving  their  services  gratuitously  in  the 
public  interest,  and  so  the  board  is  not  liable  for  the  negligence  of 
its  officers : its  duty  is  discharged  when  it  appoints  competent 
persons  to  office. 

Next  it  is  contended  that  the  board  is  a quasi-municipal  body 
and  therefore  is  not  liable,  in  the  absence  of  some  direct  statutory 
provision,  for  mere  nonfeasance. 

It  is  then  contended  that,  inasmuch  as  the  board  has  no  assets 
whatever  to  pay  the  alleged  claim,  a nugatory  judgment  should 
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not  be  pronounced  against  it.  Other  minor  contentions  were  made 
during  the  course  of  the  argument,  and  these  were  then  sufficiently 
dealt  with. 

Before  discussing  the  points  argued,  it  is,  I think,  desirable  to 
state  the  principle  upon  which  I think  the  liability  of  the  appel- 
lant Tests.  It  was  at  one  time  thought  that  a public  body,  per- 
forming a public  duty  under  the  authority  of  Parliament,  receiv- 
ing no  profit  or  emolument,  was  not  liable  in  an  action  for  negli- 
gence. The  board  or  public  body  were  regarded  as  public  servants 
acting  under  the  Crown  and  were  not  civilly  responsible  for  in- 
juries arising  to  the  public  or  to  individuals  from  the  acts  of  their 
officers  or  servants;  they  should  not  be  personally  liable  under  the 
circumstances,  and  the  funds  in  their  hands,  being  trust  funds 
held  for  public  purposes,  should  not  be  answerable.  This  was  all 
swept  away  by  the  decision  of  the  House  of  Lords  in  Mersey 
Docks  Trustees  v.  Gibbs , L.R.  1 H.L.  93.  The  fundamental 
principles  governing  the  situation  were  there  laid  down : “ In 
every  case  the  liability  of  a body  created  by  a statute  must  be 
determined  upon  a true  interpretation  of  the  statute  under  which 
it  is  created.”  And,  “ in  the  absence  of  something  to  shew  a 
contrary  intention,  the  Legislature  intends  that  the  body,  the 
creature  of  the  statute,  shall  have  the  same  duties,  and  that  its 
funds  shall  be  rendered  subject  to  the  same  liabilities,  as  the 
general  law  would  impose  upon  a private  person  doing  the  same 
thing.”  It  was  suggested  upon-  the  argument  that  this  principle 
had  been  to  some  extent  broken  in  upon  and  departed  from  by  the 
later  decision  of  the  Privy  Council  in  Sanitary  Commissioners  of 
Gibraltar  v.  Orfila,  15  App.  Cas.  400.  That  was  a case  in  which  the 
Commissioners  were  given  charge  of  a road  that  had  been  already 
constructed  on  the  side  of  a steep  cliff.  Without  any  negligence 
on  the  part  of  the  Commissioners,  the  wall  gave  way  and  injured 
the  plaintiff’s  property.  The  Commissioners  were  not  negligently 
ignorant  of  the  dangerous  condition  of  the  wall.  Upon  an  examin- 
ation of  the  orders  in  council  constituting  the  Board  of  Commis- 
sioners, the  Privy  Council  was  of  opinion  that  it  was  vested  with 
administrative  powers  only,  and  there  was  no  intention  to  be 
gathered  from  the  statutes  of  imposing  upon  the  Commissioners 
liability  in  respect  to  the  injury  there  in  question.  The  only  lia- 
bility with  reference  to  the  repairing  and  maintaining  of  the  roads 
and  their  retaining  walls  was  found  to  be  a liability  toward  those 
using  the  roadway  and  not  toward  ajacent  landowners.  There  is 
no  trace  of  any  intention  to  depart  from  the  fundamental  prin- 
ciples laid  down  in  the  House  of  Lords.  The  case  is  valuable 
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merely  as  an  illustration  of  how  those  principles  should  be  applied 
in  particular  circumstances. 

The  obligation  of  an  owner  of  land  toward  those  invited  to  go 
upon  it  has  been  placed  upon  a certain  foundation  by  the  decision 
in  Indermaur  v.  Dames , L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  now 
serenely  ensconced  in  the  12th  edition  of  Smith’s  Leading  Cases, 
vol.  1,  p.  847.  The  classic  words  of  Willes,  J.,  need  not  be  once 
more  repeated.  If  they  apply  here,  the  appellant  is  liable. 

In  England  an  attempt  has  been  made  of  recent  years  to 
impose  upon  persons  or  corporations  who  are  bound  or  empowered 
to  make  accommodation  to  the  public  generally  an  obligation 
somewhat  more  onerous  than  that  imposed  upon  an  ordinary 
invitor.  These  cases  are  collected  in  the  annotation  to  the  Leading 
Cases  at  p.  875;  but  in  Norman  v.  Great  Western  Railway  Co., 
[1915]  1 K.B.  584,  the  Court  of  Appeal  refused  to  sanction  this 
innovation  and  determined  that  the  liability  of  such  public  bodies 
is  not  higher  than  that  of  the  occupier  of  private  premises  to 
persons  resorting  to  such  premises  in  the  ordinary  course  of  busi- 
ness, as  laid  down  by  Willes,  J.,  although  in  the  course  of  the 
judgment  the  liability  is  stated  in  somewhat  wider  and  more 
onerous  terms  than  in  the  Leading  Oases.  In  a subsequent  case 
of  Brackley  v.  Midland  Railway  Co.  (1916),  85  L.J.K.B.  1596,  the 
Court  of  Appeal  stated  that  the  Norman  case  was  not  intended  to 
widen  the  liability  beyond  the  liability  of  the  individual. 

Mr.  Davis’s  main  argument,  however,  turned  upon  a group 
of  cases  dealing  with  the  liability  of  municipal  corporations  for 
nonrepair  of  the  highway.  These  arose  in  the  Maritime  Provinces, 
where  there  is  no  such  provision  as  that  found  in  sec.  460  of  our 
Municipal  Act  which  makes  the  municipality  liable  to  any  indi- 
vidual who  sustains  injury  by  reason  of  the  failure  of  the  munici- 
pality properly  to  discharge  its  obligation  to  repair  the  highway, 
whether  the  injury  results  from  misfeasance  or  from  nonfeasance. 
These  cases  follow  the  English  law,  which  limits  the  liability  to 
misfeasance  only. 

It  would  not  be  profitable  to  undertake  an  analysis  of  all  these 
decisions;  it  is  sufficient  to  say  that  upon  investigation  they  will 
all  be  found  to  be,  consciously  or  unconsciously,  an  attempt  to 
apply  to  the  statutes  then  in  question  the  principles  laid  down  in 
the  Mersey  Docks  case. 

It  had  been  decided  in  Russell  v.  The  Men  of  Devon  (1788), 
2 T.R.  667 — and  long  before — that  an  action  would  not  lie  by  an 
individual  against  any  one,  either  the  county  or  the  surveyor,  for 
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an  injury  sustained  in  consequence  of  nonrepair  of  a highway. 
If  a highway  was  out  of  repair,  its  repair  could  be  enforced  by 
indictment,  but  the  individual  who  became  mired  had  no  action. 
The  authority  to  repair  highways  was  transferred  ultimately  to 
the  municipality,  and  in  the  opinion  of  the  Court  this  obligation 
carried  with  it  no  greater  liability  than  had  theretofore  existed, 
and  so  there  was — and  in  England  and  in  the  Maritime  Provinces 
there  still  is— immunity  from  mere  nonfeasance.  The  only  case 
that  I find  out  of  harmony  with  what  I have  said  is  Nyberg  v. 
Provost  Municipal  Hospital  Board,  [1926]  2 D.L.R.  563,  which 
seems  to  treat  the  Gibraltar  case  as  though  it  were  out  of  harmony 
with  the  Mersey  Docks  case,  and  revives  the  idea  that  there  is  no 
liability  on  the  part  of  a body  entrusted  with  the  performance  of 
a public  duty  when  discharging  it  gratuitously  for  the  negligence 
of  its  servants  or  agents,  and  so  there  was  no  right  to  recover 
against  a municipal  hospital  board  for  the  negligence  of  doctors 
or  nurses.  A totally  different  view  had  been  taken  by  our  courts 
in  Lavere  v.  Smith's  Falls  Public  Hospital  (1915),  35  O.L.R.  98; 
and  I much  prefer  the  view  taken  in  our  own  courts,  which 
appears  to  me  to  be  entirely  in  harmony  with  all  the  English  cases, 
that  immunity  from  liability  should  be  based  upon  the  terms  of 
the  implied  contract  with  a patient  by  which  the  hospital  board 
undertakes  to  supply  competent  doctors  and  competent  nurses  and 
does  not  undertake  that  such  doctors  and  such  nurses  will  not 
act  negligently. 

It  remains  to  examine  the  statute  to  ascertain  whether  in  it 
there  is  found  anything  to  indicate  an  intention  on  the  part  of 
the  Legislature  that  the  Public  Library  Board  should  not  be 
answerable.  This  statute,  the  Public  Library  Act,  1920,  10  & 
11  Geo.  Y.  ch.  69,  sec.  14,  creates  the  board  a body  corporate,  and 
so  the  individual  members  became  exempt  from  personal  liability 
and  the  board  itself  may  be  sued  (Interpretation  Act,  R.S.O. 
1914,  ch.  1,  sec.  27).  By  sec.  30  of  the  Public  Libraries  Act  the 
board  has  power  to  acquire  lands  for  library  purposes  and  to  erect 
the  necessary  buildings  therefor,  and  hold  and  maintain  and  repair 
the  same;  and  by  sec.  32  is  directed  to  purchase  books  and  may 
purchase  newspapers,  etc.,  etc.,  “ and  all  other  things  required  for 
the  library,  and  shall  do  all  things  necessary  for  keeping  the  same 
in  a proper  state  of  preservation  and  repair,  and  shall  provide 
the  necessary  fuel,  lighting  and  other  accommodations.” 

This  shews  that  the  board  has  power  to  make  the  necessary 
repairs,  and  there  is  the  obligation  under  sec.  32  to  repair  the 
library,  which  possibly  may  mean  the  library  building,  and  not 


LIX.] 


ONTARIO  LAW  REPOETS. 


627 


the  books,  notwithstanding  the  interpretation  clause  of  the  statute. 
At  all  events  there  is  nothing  to  indicate  that  the  library  board  is 
not  to  be  under  the  same  obligation  towards  its  invitees  as  an 
individual  would  be. 

The  line  of  cases  relied  upon  by  Mr.  Davis,  of  which  Cum- 
mings v.  Township  of  York,  ante  350,  and  Seymour  v.  Town- 
ship of.  Maidstone 24  A.E.  370,  will  serve  as  types,  has  no 
application  to  the  problem  here  presented.  These  cases  establish 
that  where  a municipal  officer  has  duties  imposed  upon  him  by 
statute  as  persona  designate,  the  municipality  is  under  no  liability 
where  the  officer  is  negligent  in  the  discharge  of  such  duties. 
The  duty  arising  by  law  towards  an  invitee  is  a duty  imposed 
upon  the  corporate  body  and  not  a duty  imposed  upon  its  officer. 

The  argument  as  to  the  inability  to  raise  money  to  pay  the 
judgment  appears  to  me  to  have  little  force.  The  funds  come 
from  the  municipality,  the  board  has  a right  to  a certain  rate, 
and  upon  submission  of  certain  estimates  the  amount  required 
for  the  purposes  indicated  by  these  estimates  shall  be  raised.  (See 
secs.  3-8  and  39).  It  is  true  that  the  estimates  which  are  required 
to  be  submitted  do  not  cover  such  an  item  as  this,  but  it  cannot 
be  conceived  that  the  municipality  will  not  by  its  grant  give 
sufficient  to  meet  the  liability  and  so  protect  the  assets  of  the 
board  from  sale  under  execution ; at  any  rate,  whatever  difficulty 
there  may  be  in  enforcing  the  execution  ought  not  to  prevent  the 
recovery  of  the  judgment. 


App.  Div. 
1926. 


Nickell 

V. 

City  of 
Windsor. 

Middleton, 

J.A. 


This,  I think,  in  effect,  covers  everything  that  was  argued  on 
behalf  of  the  appellant.  There  remains  the  plaintiffs’  cross- 
appeal, as  to  the  quantum  of  damages. 

The  amount  allowed,  $3,000,  is  certainly  not  generous.  The 
out-of-pocket  expenses  are  said  to  be  nearly  $2,000,  and  the  injuries 
sustained  were  unquestionably  severe.  Yet  the  difficulties  in  the 
way  of  interfering  with  the  assessment  of  damages  by  an  able  and 
experienced  Judge  seem  to  me  insuperable.  In  all  assessments  of 
damages  for  personal  injury,  where  the  factors  of  the  proper 
allowance  for  pain  and  suffering  and  probable  permanent  ineffi- 
ciency have  to  be  considered,  in  the  end  the  damages  awarded  are 
an  estimate,  and  an  estimate  only,  and  a court  of  appeal  is  not 
justified  in  interfering  simply  because  the  members  of  the  court, 
if  left  to  themselves,  would  have  awarded  a greater  sum.  No  error 
of  principle  has  been  shewn  nor  is  there  any  reason  to  suppose 
that  anything  was  overlooked  by  the  learned  trial  Judge;  and  he, 
having  all  the  advantage  of  presence  at  the  trial,  has  made  an 
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any  feeling  of  certainty 


Nickell  For  these  reasons,  therefore,  the  appeal  will  be  dismissed  with 
v.  costs,  and  the  plaintiffs’  cross-appeal  likewise  fails,  but  I would 
Windsor.  r°t  awar(l  any  costs  in  connection  with  it. 


Middleton, 

J.A. 


Order  accordingly. 


[SUPREME  COURT  OF  CANADA.] 

1925.  Holland  y.  City  of  Toronto. 

Dec.  16. 

Highway — Nonrepair — Snow  and  Ice  upon  Sidewalk — Dangerous  Con- 

1926.  aition — Injury  to  Pedestrian — “Gross  Negligence ” — Consolidated 

Municipal  Act  1922,  sec.  Jf60(3 ) — Duty  of  Sectionman  Patrolling 

Dec.  3.  aty  street — Failure  to  Perform — Appeal — Question  of  Fact — 

Findings  of  Courts  below — Misapprehension. 

The  term  “gross  negligence,”  used  in  sec.  460(3)  of  the  Consolidated 
Municipal  Act,  1922,  providing  that  except  in  case  of  gross  negli- 
gence a municipal  corporation  shall  not  be  liable  for  personal 
injury  caused  by  snow  or  ice  upon  a sidewalk,  is  not  susceptible  of 
definition.  No  d priori  standard  can  be  set  up  for  determining  when 
negligence  should  be  deemed  “very  great  negligence” — a paraphrase 
suggested  in  Drennan  v.  City  of  Kingston  (1897),  27  Can.  S.C.R.  46. 

The  circumstances  giving  rise  to  the  duty  to  remove  a dangerous 
condition,  including  the  notice,  actual  or  imputable,  of  its  existence, 
and  the  extent  of  the  risk  which  it  creates — the  character  and  the 
duration  of  the  neglect  to  fulfill  that  duty,  including  the  compara- 
tive ease  or  difficulty  of  dischargiing  it — these  elements  must  vary 
in  infinite  degree;  and  they  are  important,  if  not  vital,  factors  in 
determining  whether  the  fault  (df  any)  attributable  to  the  munici- 
pal corporation  is  so  much  more  than  merely  ordinary  neglect  that 
it  should  be  held  to  be  very  great,  or  gross,  negligence.  All  the 
relevant  circumstances  affecting  the  character  or  degree  of  the 
negligence  involved  cannot  be  the  same  in  any  two  cases  that  may 
arise.  The  question  whether  there  has  been  gross  negligence  is 
one  of  fact  to  be  determined  in  each  case  as  it  arises. 

In  this  case,  where  the  plaintiff  slipped  and  fell  when  walking  upon 
the  sidewalk  of  a city  street,  which  had  been  for  two  days  in  a 
dangerous  condition — slippery  from  ice  which  had  formed  upon  it — 
and  it  appeared  that  a city  sectionman,  who  patrolled  the  street 
and  observed  the  condition,  took  no  steps  to  remedy  it,  as  it  was 
his  duty  to  do,  it  was  held,  that  gross  negligence  was  established. 

The  judgment  of  the  trial  Judge  dismissing  the  action,  and  that  of 
the  majority  oif  a Divisional  Court,  affirming  the  dismissal,  was 
reversed. 

There  having  been  a misapprehension  in  the  minds  of  the  majority 
of  the  Judges  in  the  Divisional  Court  as  to  the  basis  of  the  judg- 
ment of  the  trial  Judge,  there  was  not  the  obstacle  to  the  success  of 
an  appeal  to  the  Supreme  Court  of  Canada  which  usually  arises 
from  concurrent  adverse  findings  on  a question  of  fact. 
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Appeal  by  the  plaintiff  from  the  judgment  of  Mow  at,  J.,  at 
the  trial,  dismissing  without  costs  an  action  for  $10,000  damages 
for  injury  sustained  by  the  plaintiff  by  a fall  upon  a sidewalk  in 
the  city  of  Toronto,  ii\  January,  1923.  The  plaintiff  alleged 
gross  negligence  and  want  of  repair  in  respect  of  the  icy  condition 
of  the  sidewalk. 

November  5,  1925.  The  appeal  was  heard  by  a Divisional 
Court  of  the  Appellate  Division  of  the  Supreme  Court  of  Ontario 
(Latchford,  C.J.,  Riddell,  Middleton,  and  Masten,  JJ.A.). 

Gideon  Grant , K.C.,  and  C.  A.  Thorny  son,  for  the  appellant. 

G.  R.  Geary,  K.C.,  for  the  defendants,  respondents. 

December  16.  Latchford,  C.J. : — Apart  from  the  question 
of  damages,  the  question  for  determination  on  the  trial  of  this 
action  was  whether  gross,  that  is,  very  great,  negligence  was 
attributable  to  the  defendant  municipality  in  regard  to  the  con- 
dition of  the  pavement  on  which  the  plaintiff  slipped  and  fell, 
opposite  No.  13  Doel  avenue,  on  the  morning  of  the  5th  January, 
1923. 

There  was  undoubtedly  evidence  on  the  part  of  the  plaintiff, 
his  family  and  friends,  on  which,  if  credited,  a finding  of  gross 
negligence  might  properly  have  been  based.  On  the  other  hand, 
there  was  evidence  by  several  disinterested  witnesses  that  the  side- 
walk had  been  kept  reasonably  clear  of  snow  and  ice,  and  that  the 
conditions  were  such  that  no  negligence,  certainly  no  very  great 
negligence,  could  be  charged  against  the  defendants. 

The  learned  trial  Judge  was  familiar  with  the  governing  deci- 
sions in  cases  of  this  kind,  and  determined,  upon  a consideration 
of  them  and  the  contradictory  evidence,  that  the  plaintiff  was  not 
entitled  to  succeed.  He  did  not,  indeed,  expressly  discredit  the 
plaintiff,  his  family  and  friends,  who  swore  to  a state  of  facts  estab- 
lishing gross  or  actionable  negligence : but  it  is  a necessary  impli- 
cation from  his  judgment  dismissing  the  action  that  he  gave  their 
evidence  no  credit  and  that  he  accepted  evidence  which  contra- 
dicted them. 

I think  the  appeal  should  be  dismissed  with  costs. 

Middleton  and  Masten,  JJ.A.,  agreed  with  Latchford,  C.J. 

Riddell,  J.A. : — The  plaintiff,  a citizen  of  Toronto,  walking 
west  on  the  sidewalk  on  the  south  side  of  Doel  avenue,  about 
9.30  a.m.  on  the  5th  January,  1923,  fell  on  the  sidewalk  in  front 
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of  house  No.  13  and  suffered  somewhat  severe  personal  injury; 
he  brought  this  action  alleging  that  the  accident  was  caused  by 
negligence  imputable  to  the  city  corporation;  at  the  trial  before 
Mr.  Justice  Mowat  without  a jury  at  Toronto,  on  the  10th  March, 
1925,  that  learned  Judge  considered  that  “ gross  negligence  ” had 
not  been  established  against  the  city  corporation,  and  accordingly 
dismissed  the  action  without  costs;  the  plaintiff  now  appeals. 

We  have  had  the  advantage  of  a very  careful  and  exhaustive 
canvass  of  fact  and  law,  as  declared  by  statute  and  decision. 

The  case  of  the  plaintiff  being  that  his  fall  was  caused  by  ice 
on  the  sidewalk,  the  law  applicable  is  the  Consolidated  Municipal 
Act,  1922,  sec.  460(3) — “ Except  in  case  of  gross  negligence  a 
corporation  shall  not  be  liable  for  a personal  injury  caused  by 
snow  or  ice  upon  a sidewalk.” 

There  have  been  many  cases  in  which  the  meaning  of  “ gross 
negligence  ” has  been  discussed. 

In  Carlisle  v.  Grand  Trunk  Railway  Co.  (1912),  25  O.L.R. 
372,  many  of  the  previous  cases  are  cited  and  reviewed  on  the 
general  question;  on  p.  636  of  Meredith's  Canadian  Municipal 
Manual  are  mentioned  a number  of  cases  on  this  subsection;  and 
others  were  cited  on  the  argument  of  the  appeal.  Although  it 
cannot  be  said  to  make  the  expression  much  more  definite,  I can 
find  no  better  explanation  of  the  term  “ gross  negligence  ” than 
that  given  by  the  Supreme  Court  of  Canada  in  Drennan  v.  City 
of  Kingston  (1897),  27  Can.  S.C.R.  46,  i.e.,  “ very  great  negli- 
gence.” 

If  then  it  has  been  established  that  the  accident  was  caused 
by  the  “ very  great  negligence  ” of  the  city  corporation,  the  plain- 
tiff should  succeed;  if  not,  not. 

The  facts  made  to  appear  are  that  at  the  place  of  the  accident 
there  was  ice  on  the  sidewalk,  thicker  toward  the  boulevard  than 
toward  the  pavement,  and  consequently  sloping,  tapering  from 
about  3 or  4 down  to  about  2 inches.  Over  this  there  was  a slight 
covering  of  snow  sufficient  to  conceal  the  ice — the  snow  had  fallen 
during  the  night. 

It  is  hard  to  conceive  of  a more  dangerous  state  of  a sidewalk. 

Then,  as  the  learned  trial  Judge  finds,  “ there  were  slippings 
by  people  who  passed  along  this  street,  quite  a number  ; the  milk- 
man slipped  and  broke  his  bottles,  the  friend  of  the  plaintiff’s 
family  slipped  in  about  the  same  place,  but  none  of  these  were 
noticed  by  the  corporation,  there  is  no  proof  of  it,  and  it  is  certain 
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no  complaint  was  made  to  the  corporation,  or  any  of  its  officers 
whose  knowledge  would  bind  the  corporation,  of  the  icy  condition 
of  the  sidewalk  in  front  of  house  No.  13.” 

The  ice  in  question  is  said  by  the  employee  of  the  city  cor- 
poration, Blackburn,  whose  duty  it  is  to  keep  the  streets  in  this 
section  clean,  not  to  have  been  there  on  the  1st  J anuary — “ no 
snow  and  no  ice  ” — he  patrolled  this  very  street  on  the  4th  January, 
about  10  a.m. — “ there  was  snow  on  then  . . . but  it  was  not  as 
I would  say  anyway  dangerous,  no  more  dangerous  than  any  other 
place,  I could  see  nothing  dangerous  about  it.  ...  I remember 
there  was  no  dangerous  ice — there  might  have  been  a little  ice 
there  . . . could  not  be  a great  deal.”  When  he  saw  it  again 
on  the  5th  January,  he  found  “ no  accumulation  of  dangerous  ice, 
not  to  my  estimation.  There  might  have  been  a little  ice  under 
the  snow,  but  there  was  nothing  that  I could  see  dangerous.”  He 
says,  too,  that  “ icy  sidewalks,  thick  ice  that  has  never  been 
cleaned  or  sanded,”  is  dangerous — and  it  doesn’t  make  any  “ differ- 
ence whether  the  ice  is  one  inch  thick  or  four  inches  . . . it  is 
just  as  dangerous  half  an  inch  thick  as  it  is  four  inches.”  He  also 
says  that  the  condition  on  Friday  was  the  same  as  on  Thursday, 
but  that  in  his  estimation  it  was  not  dangerous. 

The  plain  fact  seems  to  be  that,  if  we  accept  his  evidence,  the 
city’s  servant  who  is  responsible  for  the  proper  cleaning  of  the 
sidewalk  at  the  point  in  question  sees  on  Thursday  morning  a 
state  of  affairs  which  is  in  fact  very  dangerous,  but,  because  in  his 
opinion  it  is  no  more  dangerous  than  any  other  place,  he  takes  his 
chances,  leaves  the  condition  unchanged,  and  what  he  ought  to 
have  foreseen  happened.  On  any  definition  of  “ gross  negligence,” 
I am  unable  to  see  that  this  does  not  come  within  the  words. 

I would  allow  the  appeal  and  direct  judgment  to  be  entered 
for  the  sum  fixed  by  the  trial  Judge,  $3,000,  with  costs  here  and 
below. 

Ay pewl  dismissed  (Riddell,  J.A.,  dissenting). 

The  plaintiff  appealed  to  the  Supreme  Court  of  Canada  from 
the  judgment  of  the  Appellate  Division. 

The  appeal  was  heard  by  Anglin,  C.J.C.,  Duff,  Mignault, 
Newcombe,  and  Rinfret,  JJ. 

Grant , K.C.,  for  the  appellant. 

G.  H.  Kilmer,  K.C.,  and  W.  G.  Angus,  for  the  respondents. 

December  3,  1926.  The  judgment  of  the  Court  was  read  by 
Anglin,  C.J.C. The  plaintiff,  who  is  assistant  supervisor  of 
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claims  for  the  Toronto  Transportation  iCommission  and  a married 
man  with  three  daughters,  aged  respectively  18,  16,  and  13  years, 
sues  to  recover  damages  for  personal  injury  sustained  in  a fall  on 
an  icy  sidewalk.  He  resides  at  15  Doel  avenue,  a residential  street 
in  the  eastern  part  of  the  city  of  Toronto.  Numbers  13  and  15 
Doel  avenue  are  a pair  of  semi-detached  houses  with  a boulevard 
in  front  and  a common  walk  approaching  them  from  the  street. 
Because  of  the  proximity  of  two  large  schools  and  two  churches, 
pedestrian  traffic  was  greater  on  Doel  avenue  than  on  the  ordinary 
residential  street. 

Immediately  after  leaving  his  house,  at  about  9.30  a.m.  on  the 
morning  of  Friday  the  5th  January,  1923,  to  go  to  his  place  of 
business,  and  while  walking  along  the  sidewalk  on  the  south  side 
of  Doel  avenue,  the  plaintiff  fell,  when  opposite  the  adjoining 
house,  No.  13.  He  broke  his  left  arm  and  was  severely  bruised. 
He  was  helped  up  by  one  Webster,  a produce-dealer,  who  hap- 
pened then  to  be  delivering  in  the  immediate  neighbourhood. 

A plea  of  contributory  negligence  was  withdrawn  at  the  trial, 
and  the  plaintiff’s  damages  were  assessed  contingently  at  $3,000 
by  the  learned  trial  J udge,  who  found  that  “ he  had  suffered  great 
pain  and  had  a severe  injury  by  way  of  comminuted  fracture  of  the 
humerus  ” and  that  he  had  been  “ permanently  injured.”  The 
learned  Judge,  however,  dismissed  the  action  on  the  ground  that 
gross  negligence  on  the  part  of  the  municipal  corporation  had 
not  been  established,  apparently  because,  in  his  opinion,  sufficient 
notice,  actual  or  imputable,  of  the  existence  of  the  dangerous  con- 
dition had  not  been  shewn.  He  said: — 

“ I confine  myself  to  saying  that  very  great  negligence  does  not 
seem  to  have  been  proved  in  this  case.  . . . This  case  to  my  mind 
falls  short  of  proof  of  actual  knowledge  by  the  corporation.” 

After  negativing  imputed  notice  from  a prolonged  existence 
of  the  dangerous  condition,  the  learned  Judge  refers  to  the  fact 
that  Blackburn,  a city  sectionman,  had  patrolled  the  street  on 
Thursday  morning,  and,  although  he  noticed  snow  on  the  side- 
walk, had  observed  nothing  that  he  regarded  as  dangerous.  It 
should,  perhaps,  be  here  observed  that  this  same  sectionman, 
examining  the  sidewalk  on  the  Friday,  after  the  accident,  found 
“no  accumulation  of  dangerous  ice,  not  to  my  estimation.  There 
might  have  been  a little  ice  under  the  snow,  but  there  was  nothing 
that  I could  see  dangerous.” 

He  also  says  that  the  condition  on  Friday  was  the  same  as  on 
Thursday. 
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In  the  majority  judgment  of  the  Appellate  Division  (Latch- 
ford,  C.J.,  Middleton  and  Masten,  JJ.A.)  delivered  by  Latchford, 
CLJ.,  we  read: — 

“ There  was  undoubtedly  evidence  on  the  part  of  the  plaintiff, 
bis  family  and  his  friends,  on  which,  if  credited,  a finding  of 
gross  negligence  might  properly  have  been  based.  . . . He  (the 
trial  Judge)  did  not,  indeed,  expressly  discredit  the  plaintiff,  his 
family  and  friends,  who  swore  to  a state  of  facts  establishing  gross 
ox  actionable  negligence  ; but  it  is  a necessary  implication  from  his 
judgment  dismissing  the  action  that  he  gave  their  evidence  no 
credit  and  that  he  accepted  evidence  which  contradicted  them.” 

Riddell,  J.A.,  dissenting  said: — 

“ It  is  hard  to  conceive  of  a more  dangerous  state  of  a sidewalk- 
. . . The  plain  fact  seems  to  be  that,  if  we  accept  his  evidence, 
the  city’s  servant  ” (Blackburn)  “ who  is  responsible  for  the 
proper  cleaning  of  the  sidewalks  at  the  point  in  question  sees  on 
Thursday  morning  a state  of  affairs  which  is  in  fact  very  danger- 
ous, but,  because  in  his  opinion  it  is  no  more  dangerous  than  in 
any  other  place,  he  takes  his  chances,  leaves  the  condition  un- 
changed, and  what  he  ought  to  have  foreseen  happened.  On  any 
definition  of  gross  negligence  ’ I am  unable  to  see  that  this  does 
not  come  within  the  words.” 
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The  judgment  of  the  majority  of  the  learned  appellate  Judges 
proceeds  entirely  on  the  assumption  that  the  trial  Judge  had  dis- 
missed the  action  because  he  discredited  the  evidence  for  the 
plaintiff.  That  would  seem,  with  respect,  to  have  been  an  erro- 
neous view  of  the  ground  of  the  trial  Judge’s  decision.  On  the 
question  of  fact  as  to  whether  the  sidewalk  in  front  of  No.  13  had 
been  cleaned  or  left  un cleaned  during  the  winter,  which  was  the 
chief  matter  of  controversy  between  witnesses  for  the  plaintiff  and 
witnesses  for  the  defendants,  the  learned  Judge  distinctly  said: 
“ I am  not  finding  on  that  one  way  or  the  other.”  It  is  true  that 
during  the  trial  he  made  observations  indicating  that  he  had  some 
difficulty  in  accepting  the  plaintiff’s  story  that  there  was  a sheet 
of  “ black  ice  ” on  the  sidewalk  when  he  fell — but  that  was  before 
he  heard  the  evidence  given  on  cross-examination  by  Willie  Fertile, 
a defence  witness,  which  corroborated  the  plaintiff’s  story,  if  not 
as  to  the  presence  of  “ black  ice,”  as  to  the  icy  and  slippery  con- 
dition of  the  sidewalk  in  front  of  No.  13,  at  least  from  the  night 
of  Wednesday  the  3rd  January  until  the  night  of  Friday  the  5th. 

We  find  nothing  in  the  oral  judgment  delivered  at  the  close 
of  the  trial  implying  disbelief  of  the  evidence  given  for  the  plain- 
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tiff.  On  the  contrary,  on  that  evidence  the  learned  Judge  found 
that  “ there  were  slippings  by  people  who  passed  along  this  street, 
quite  a number;  the  milkman  slipped  and  broke  his  bottles,  the 
friend  of  the  plaintiff's  family  slipped  in  about  the  same  place/' 

In  view  of  this  apparent  misapprehension  in  the  minds  of  the 
majority  of  the  learned  appellate  Judges  as  to  the  basis  of  the 
judgment  of  Mowat,  J.,  dismissing  the  action,  the  judgment  of 
the  Appellate  Divisional  Court  dismissing  the  plaintiff's  appeal 
does  not  present  the  formidable  obstacle  to  the  success  of  the 
present  appeal  in  this  Court  which  usually  arises  'from  concurrent 
adverse  findings  on  a question  of  fact;  and  the  question  whether 
or  not  the  circumstances  in  evidence  establish  a case  of  “ gross 
negligence"  is  undoubtedly  one  of  fact  to  be  determined  in  each 
case  as  it  arises. 

Section  460(3)  of  the  Consolidated  Municipal  Act,  1922,  was 
enacted  for  the  relief  of  municipalities,  owing  to  the  heavy  burden 
which  climatic  conditions  in  Ontario  would  entail  were  they  to  be 
held  answerable  in  damages  for  every  personal  injury  sustained 
in  a fall  in  winter  on  a slippery  sidewalk,  however  slight  the  negli- 
gence in  failing  to  remove  the  snow  and  ice,  the  presence  of  which 
caused  the  fall.  It  reads : — 

“ Except  in  case  of  gross  negligence  a corporation  shall  not  be 
liable  for  personal  injury  caused  by  snow  or  ice  upon  a sidewalk." 

The  term  u gross  negligence  " in  this  statute  is  not  susceptible 
of  definition.  Nod  priori  standard  can  be  set  up  for  determining 
when  negligence  should  be  deemed  “ very  great  negligence  " — a 
paraphrase  suggested  in  Drennan  y.  City  of  Kingston , 27  Can. 
S.C.R.  46,  which  for  lack  of  anything  better  has  been  generally 
accepted.  The  circumstances  giving  rise  to  the  duty  to  remove  a 
dangerous  condition,,  including  the  notice,  actual  or  imputable,  of 
its  existence,  and  the  extent  of  the  risk  which  it  creates — the 
character  and  the  duration  of  the  neglect  to  fulfill  that  duty, 
including  the  comparative  ease  or  difficulty  of  discharging  it — 
these  elements  must  vary  in  infinite  degree ; and  they  seem  to  be 
important,  if  not  vital,  factors  in  determining  whether  the  fault 
(if  any)  attributable  to  the  municipal  corporation  is  so  much 
more  than  merely  ordinary  neglect  that  it  should  be  held  to  be 
very  great,  or  gross,  negligence.  It  is  a practical  impossibility 
that  all  the  relevant  circumstances  affecting  the  character  or 
degree  of  the  negligence  involved  should  be  the  same  in  any  two 
cases  that  may  arise. 

There  had  been  a snowfall  of  about  5 inches  on  the  28th 
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December,  1922.  The  weight  of  the  evidence  is  that  this  snow 
had  been  allowed  to  remain  unclean ed  on  the  sidewalk  opposite 
No.  13,  but  that  it  had  been  packed  down  by  the  traffic.  There 
was  a rainfall  on  the  31st  December,  1922,  of  twelve-hundredths 
of  <an  inch,  spread  over  14  hours,  with  a temperature  ranging 
from  42°  to  29°F.  On  the  1st  January,  1923,  there  was  a trace 
only  of  snowfall,  and  the  temperature  fell  below  the  freezing 
point  on  the  afternoon  of  that  day.  Blackburn  and  his  wife 
depose  that  the  sidewalk  opposite  No.  13  was  clear  of  all  snow 
and  ice  on  New  Year’s  day.  The  evidence  for  the  plaintiff  is  that 
there  was  sliding  and  coasting  from  the  snowbank  on  the  boule- 
vard in  front  of  No.  13  over  the  sidewalk  on  that  day.  Although 
by  no  means  satisfied  that  there  was  not  a residuum  of  slush  left 
on  the  sidewalk  in  front  of  No.  13  after  the  rainfall  of  the  31st 
December,  which  the  subsequent  frost  converted  into  “ black  ice  ” 
— in  our  opinion  the  weight  of  evidence  points  to  that  conclusion — 
we  shall  assume,  as  deposed  to  by  the  Blackburns,  that  the  sidewalk 
was  clear  of  snow  and  ice  in  front  of  No.  13  Doel  avenue  on  the 
morning  of  Monday  the  1st  January,  1923. 
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It  snowed  from  5.45  p.m.  on  Tuesday  the  2nd  until  10.35  p.m. 
on  Wednesday  the  3rd,  6.2  inches  of  snow  falling  in  that  time. 
The  evidence  is  uncontradicted  that  the  first  attempt  to  clear  off 
this  snowfall  from  the  sidewalk  in  front  of  No.  13  Doel  avenue 
was  made  on  Wednesday  the  3rd,  after  school  hours.  Willie 
Fertile,  a boy  then  aged  9 years,  found  that  when  he  came  to 
remove  the  tramped  snow  or  ice  on  the  Wednesday  evening  he 
could  not  do  so  with  his  iron  scraper  but  was  obliged  to  resort  to 
the  use  of  an  axe  to  chop  it.  He  says  he  did  not  use  an  axe 
unless  there  was  a thickness  of  ice  of  about  2y2  inches  on  the  side- 
walk, and  that  that  was  the  condition  he  found  on  the  night  of 
Wednesday.  It  was  still  snowing  when  he  was  working  and  he 
had  succeeded  in  chopping  away  the  ice  from  about  one  half  of 
the  path,  i.e.,  the  easterly  half,  running  from  the  common  walk 
to  the  middle  of  the  Fertile  property,  when  he  was  obliged  to  desist 
owing  to  his  mother  calling  him  away  to  attend  a club  meeting 
at  7 o’clock.  His  younger  brother,  who  had  been  helping  him, 
continued  to  remove  what  he  could  of  the  light  snow  still  falling, 
but  nothing  further  was  done  towards  cleaning  off  the  accumu- 
lation of  ice  or  hard  packed  snow  until  the  evening  of  Friday, 
some  hours  after  the  accident  to  the  plaintiff.  Willie  Fertile 
also  says  that  on  the  Friday  evening  he  found  the  sidewalk  in  a 
slippery  condition.  He  then  removed  a further  portion  of  the 
ice  by  chopping  it,  and  completed  its  removal  on  Saturday  morn- 
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ing,  with  the  assistance  of  George  Archibald,  who  corroborates 
the  evidence  as  to  what  was  done  on  the  Saturday. 

Helen  Allison,  a friend  of  the  plaintiff’s  eldest  daughter, 
calling  for  her  on  Friday  evening  the  5th,  after  the  accident  to 
the  plaintiff,  slipped  and  fell  when  passing  along  the  sidewalk  in 
front  of  No.  13,  on  ice  that  was  there.  She  had  visited  Miss 
Holland  on  the  previous  evening  and  noticed  that  the  snow  had 
not  been  cleared  in  front  of  No.  13,  although  it  had  been  “ kind 
of  packed  down  ” by  traffic.  Mrs.  Archibald,  a sister-in-law  of 
the  plaintiff,  also  visited  Mrs.  Holland  on  Thursday,  and  corro- 
borates Miss  Allison’s  evidence  as  to  the  condition  of  the  snow  in 
front  of  No.  13.  William  MeEvoy,  the  milkman,  gives  similar 
evidence  and  deposes  that  he  slipped  and  fell  on  the  sidewalk  in 
front  of  No.  13  on  Thursday  the  4th,  and  broke  two  of  his  milk 
bottles.  He  says  his  fall  was  due  to  ice  and  snow  in  front  of 
No.  13.  Webster,  the  produce-merchant  who  helped  Holland  up 
after  the  accident,  deposes  that  the  sidewalk  was  very  slippery 
and  that  he  had  great  difficulty  in  keeping  his  feet  when  assisting 
him  (Holland)  to  arise.  There  had  been  a flurry  of  snow  on 
Friday  morning  which  added  to  the  slipperiness  of  the  ice  which 
he  says  was  on  the  sidewalk. 

The  evidence  also  established  beyond  question  that  young  boys, 
8 or  9 of  them,  had  been  sliding  or  coasting  from  the  Fertile 
verandah  down  the  snowpile  and  across  the  sidewalk,  and  that 
this  coasting  was  kept  up  until  after  the  accident  to  the  plaintiff. 
This  probably  increased  the  slipperiness  of  the  sidewalk. 

The  cleaning  of  snow  from  sidewalks  is  not  done  in  Toronto 
by  the  municipality  itself,  but,  as  authorised  by  the  Municipal 
Act,  each  occupier  of  property  is  required  by  by-law,  within  4 hours 
after  every  fall  of  snow,  to  cause  the  same  to  be  entirely  removed 
from  the  sidewalk  opposite  his  house,  or,  if  it  be  so  frozen  that  it 
cannot  be  removed  -without  injury  to  the  sidewalk,  to  strew  it 
with  ashes,  sand,  or  other  similar  substance. 

Blackburn  says  that  if  he  found  a sidewalk  in  front  of  an 
occupied  property  in  bad  condition  it  would  be  his  duty  to  notify 
the  tenant  to  clear  it,  and  he  admits  that  if  there  were  at  No.  13 
a condition  such  as  the  evidence  of  Webster  discloses — so  slippery 
that  he  (Webster)  had  difficulty  in  avoiding  falling  when  helping 
the  plaintiff  up — it  would  have  been  his  duty  to  notify  the  occu- 
pant to  remove  the  snow,  or  to  sand  the  sidewalk.  He  is  pro- 
vided with  necessary  cards  for  that  purpose.  Yet  Blackburn, 
having  examined  the  sidewalk  on  the  Friday,  after  Holland  had 
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fallen,  says  it  was  then  in  the  same  condition  as  he  had  observed 
on  the  Thursday,  and  that  he  did  not  regard  it  as  dangerous.  In 
fact  he  did  not  notify  the  Fertiles  to  remove  the  snow  from  the 
sidewalk  either  on  the  Thursday  or  on  the  Friday.  He  did  not 
see  anything  dangerous.  He  further  admits  that  a condition 
requiring  the  removal  of  ice  by  an  axe  or  hatchet  would  “ sure ” 
have  been  dangerous. 

The  highly  dangerous  condition  of  the  sidewalk  from  Wed- 
nesday to  Friday  was  fully  proven.  The  risk  of  accident,  having 
regard  to  the  relatively  heavy  pedestrian  traffic,  was  great.  An 
intelligent  person  observing  the  conditions  with  any  reasonable 
degree  of  care  on  the  Thursday  should  have  realised  the  risk  of 
leaving  the  sidewalk  uncleaned  and  unsanded.  The  duty  of  the 
city  sectionman  was  simple  and  easy — merely  to  give  notice  to  the 
occupant  to  clear  off  the  snow  and  ice  or  to  sprinkle  sand  or  ashes 
over  it. 

There  was,  in  our  opinion,  on  the  part  of  Blackburn,  the  city 
sectionman,  such  “ very  great  negligence 99  that  to  hold  it  to  be 
less  than  “ gross  99  would  be  to  encourage  a reckless  indifference 
on  the  part  of  municipal  authorities  to  the  safety  of  persons  law- 
fully using  the  streets,  and  would,  in  effect,  be  to  declare  that 
municipal  corporations  in  Ontario  are  immune  from  liability  for 
personal  injury  caused  by  accidents  due  to  snow  and  ice  on  side- 
walks. We  agree  with  Mr.  Justice  Riddell — ■“  on  any  definition 
of  gross  negligence  99  we  are  unable  to  see  that  Blackburn’s  conduct 
tf  does  not  come  within  the  words.” 

The  appeal  will  accordingly  be  allowed  and  judgment  entered 
for  the  appellant  for  the  sum  of  $3,000,  with  his  costs  of  the  action 
and  of  the  appeals  to  the  Appellate  Division  and  to  this  Court. 
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[IN  CHAMBERS.] 

Sawczuk  y.  Padgett. 

Ontario  Temperance  Act — Keeping  Intoxicating  Liquor  in  Place 
other  than  Private  Dwelling  House — Sec.  41(1)  of  Act — Excep- 
tion to  General  Rule — Sec.  51 — Action  against  Public  Officer — 
Security  for  Costs — Public  Authorities  Protection  Act,  R.S.O. 
IOUi,  ch.  89,  sec.  16 — Leave  to  Appeal  from  Order  in  Chambers — 
Refusal  of. 

Leave  to  appeal  from  an  order  of  Kelly,  J.,  in  Chambers,  determining 
that  the  defendant  (a  police  officer)  was  not  entitled  to  security 
for  costs  under  sec..  16  of  the  Public  Authorities  Protection  Act, 
was  refused,  the  circumstances  pointing  to  an  entire  absence  of 
good  faith  on  the  part  of  the  defendant. 

Semble,  that  the  purchasing  and  use  of  alcohol  in  a way  expressly 
permitted  by  the  Ontario  Temperance  Act  (sec.  51)  must  be  treated 
as  a statutory  exception  to  the  general  rule  (sec.  41(1))  that  intoxi- 
cating liquor  may  not  be  kept  in  a place  other  than  a private  dwell- 
ing house. 

Motion  by  the  defendant  (under  Rule  507)  for  leave  to  appeal 
from  an  order  of  Kelly,  J.,  in  (Chambers,  allowing  an  appeal 
from  the  order  of  an  Assistant  Master  and  determining  that  the 
defendant  was  not  entitled,  under  the  Public  Authorities  Protec- 
tion Act,  R.S.O.  1914,  ch.  89,  sec.  16,*  to  security  for  costs  of  the 
action,  which  was  brought  against  a police  officer  for  trespass, 
illegal  seizure  of  intoxicating  liquor,  etc. 


December  7.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

G.  S.  Webb,  for  the  defendant. 

T.  F.  Slattery,  for  the  plaintiff. 

December  9.  Middleton,  J.A. : — My  learned  brother,  no 
doubt  anxious  to  avoid  saying  anything  that  might  interfere  with 

*16. — (1)  Where  an  action  is  brought  against  a justice  of  the 
peace  or  against  any  person  for  any  act  done  in  pursuance  or  execution 
of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  statute,  duty  or  authority,  the 
defendant  may  at  any  time  after  the  service  of  the  writ  apply  for 
security  for  costs. 

(2)  The  application  shall  be  upon  notice  and  an  affidavit  of  the 
defendant  or  his  agent  shewing  the  nature  of  the  action  and  of  the 
defence,  and  shewing  to  the  satisfaction  of  the  Court  or  Judge  that 
the  plaintiff  is  not  possessed  of  property  sufficient  to  answer  the  costs 
of  the  action  in  case  a judgment  should  be  given  in  favour  of  the 
defendant,  and  that  the  defendant  has  a good  defence  upon  the  merits, 
or  that  the  grounds  of  action  are  trivial  or  frivolous;  and  thereupon 
the  Court  or  Judge  may  make  an  order  that  the  plaintiff  shall  give 
security  for  the  costs  to  be  incurred  in  such  action. 
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the  determination  of  the  question  in  the  action  at  the  trial,  gave 
no  reasons  for  his  decision,  and  I have  not  had  an  opportunity 
of  discussing  the  matter  with  him  to  ascertain  what  his  reasons 
were.  I have,  however,  had  an  opportunity  of  reading  the  papers 
through  carefully,  and  am  far  from  being  convinced  that  he  was 
in  any  way  in  error  in  refusing  to  make  the  order  sought. 

The  defendant  contends  that  the  action  is  vexatious  and 
frivolous,  within  the  meaning  of  the  statute,  because  the  accused 
had  been  convicted  under  the  provisions  of  the  Ontario  Temper- 
ance Act,  and  therefor  suffered  imprisonment.  I cannot  appre- 
ciate this  argument,  and  I can  well  understand  any  trial  court 
taking  the  view  that  the  conduct  of  the  defendant  was  such  as  to 
justify  most  severe  condemnation. 

It  is  said  that  a good  defence  to  the  action  has  been  shewn. 
That  depends  largely  upon  the  interpretation  of  the  Ontario  Tem- 
perance Act.  I think  it  is  not  intended  that  upon  a motion  for 
security  for  costs  the  legal  question  involved  should  be  finally  and 
actually  determined.  It  is  far  from  clear  to  me  that  there  is  any 
defence,  and  I think  for  the  purposes  of  this  statute  I go  far 
enough  when  I say  that  the  action  is  one  which  will  have  to  be 
tried  before  the  question  of  a defence  can  be  determined,  and  that 
at  present  my  mind  inclines  to  the  view  that  no  defence  has  been 
shewn. 

The  plaintiff  was  convicted  some  time  ago  of  an  offence  against 
the  Ontario  Temperance  Act,  and  thereupon  his  house  “ ceased  to 
be  a private  dwelling  house  within  the  meaning  of  this  Act  ” (sec. 
54).  Some  considerable  time  after  this,  a medical  man  attending 
the  plaintiff  and  his  wife  deemed  it  necessary  and  proper  to  pre- 
scribe alcohol,  and  the  plaintiff  went  to  the  Government  vendor 
and  procured  the  alcohol  prescribed.  Immediately  the  defendant, 
a police  officer,  entered  the  defendant’s  house,  and,  finding  there 
the  bottle  of  alcohol  just  sold  at  the  dispensary,  took  the  bottle 
and  arrested  the  plaintiff,  upon  the  theory  that,  the  plaintiff’s 
house  having  ceased  to  be  a private  dwelling  house,  the  possession 
of  the  alcohol  which  he  then  had  obtained  under  the  prescription 
and  from  the  Government  dispensary  constituted  an  offence 
against  the  Act.  The  doctor  who  had  prescribed  intervened, 
desiring  that  the  alcohol  should  be  used  for  the  purpose  intended, 
but  this  was  refused.  Another  doctor  was  called  in,  and  he  pre- 
scribed alcohol,  which  he  also  deemed  necessary,  and  this  was 
obtained  from  a druggist  and  used  for  the  purposes  for  which  it 
was  intended.  At  the  hearing  before  the  magistrate  all  this  was 
shewn.  The  doctors  were  called.  There  was  no  attack  upon  their 
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good  faith,  yet  the  magistrate  convicted.  The  conviction  was 
promptly  quashed,  upon  appeal,  by  the  County  Court  Judge. 

There  was  a second  prosecution  with  regard  to  the  same  or 
another  bottle  of  alcohol,  under  apparently  similar  circumstances. 
The  exact  history  of  this  is  not  disclosed  upon  the  papers. 

I would  have  no  hesitation  in  attributing  to  the  Ontario  Tem- 
perance Act  such  an  interpretation  as  would  avoid  the  absurd, 
result  contended  for  by  the  defendant.  The  Ontario  Temperance 
Act  (sec.  51)  permits  alcoholic  liquor  to  be  obtained  from  a Gov- 
ernment dispensary  for  medicinal  purposes  when  duly  prescribed 
by  a physician,  and  I think  the  Act  must  be  so  read  as  to  avoid 
the  extraordinary  result  suggested.  The  purchasing  and  use  of 
alcohol  in  a way  expressly  permitted  by  the  statute  must  be  treated 
as  a statutory  exception  to  the  general  rule  (sec.  41(1))  that 
intoxicating  liquor  may  not  be  kept  in  a place  other  than  a private 
dwelling  house.  In  this  way  the  two  provisions  of  the  law  stand 
and  there  is  no  real  absurdity  or  conflict.  The  proceedings  taken 
here,  the  immediate  arrest  and  the  confiscation  of  the  alcohol,  the 
refusal  to  listen  to  the  protests  of  the  medical  men,  and  all  the 
surrounding  circumstances,  so  seriously  point  to  the  entire  absence 
of  good  faith  on  the  part  of  the  defendant,  that  it  would  be,  in  my 
view,  entirely  improper  to  make  an  order  requiring  security  to  be 
given  for  costs,  which  probably  would  result  in  the  dismissal  of 
the  action,  by  reason  of  the  plaintiff’s  inability  to  meet  the  require- 
ments of  the  order,  and  prevent  him  from  vindicating  his  rights 
in  the  courts. 

The  motion  will,  therefore,  be  refused,  and  the  costs  will  be  to 
the  plaintiff  in  any  event  in  the  cause. 

My  views  as  to  the  meaning  of  the  statute  are  not  to  prejudice 
the  case  at  the  hearing,  and  the  trial  Judge  is  to  be  at  liberty  to 
act  on  his  own  opinion. 
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[GRANT,  J.] 


IIowie  y.  Lawrence. 


Fatal  Accidents  Act  — Death,  of  Man  Caused  by  Negligence  of 
Defendant  — “ Child  ” — “ Person  to  whom  the  Deceased  Stood  in 
Loco  Parentis ” — R.S.O..  1914,  ch.  151,  sec.  2(a) — Reasonable  Ex- 
pectation of  Pecuniary  Benefit — Damages. 

By  sec.  2(a)  of  the  Fatal  Accidents  Act,  “child”  includes,  among 
others,  an  “adopted  child,  and  a person  to  whom  the  deceased  stood 
in  loco  parentis 

A boy  who  was  taken  at  his  birth  and  brought  up  in  the  home  of  his 
mother’s  father  (who  was  killed  by  reason  of  the  negligence  of  the 
defendant),  fed,  clothed,  sent  to  school,  and  otherwise  treated  as  a 
child  of  the  deceased,  although  not  adopted  under  the  statute  in 
that  behalf,  was  held  to  be  a “person  to  whom  the  deceased  stood 
in  loco  parentis that  is,  one  who  takes  upon  himself  the  duties 
of  a father  to  make  provision  for  a child;  and  the  boy,  having  a 
reasonable  expectation  of  pecuniary  benefit,  was  entitled  to  recover 
damages  assessed  by  a jury  in  an  action  brought  under  the  Act, 
in  which  he  was  one  of  the  plaintiffs. 


An  action,  under  the  Fatal  Accidents  Act,  for  damages  for  the 
death  of  J ohn  Howie,  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant. 

December  3.  The  action  was  tried  before  Grant,  J.,  and  a 
jury,  at  a Toronto  sittings. 

E.  A.  Richardson,  for  the  plaintiffs. 

T.  H.  Lennox,  K.C.,  for  the  defendant. 

December  10.  Grant,  J. ; — This  is  an  action  for  damages 
brought  by  the  widow,  the  married  daughter,  and  Harold  Howie, 
the  natural  son  of  the  daughter  of  the  deceased,  claiming  damages 
from  the  defendant  under  the  Fatal  Accidents  Act.  The  plain- 
tiffs allege  that  the  husband  and  father,  John  Howie,  met  his 
death  by  reason  of  the  negligence  of  the  defendant,  the  owner  and 
driver  of  a motor  vehicle,  by  which  the  deceased  was  struck  down 
and  killed. 

The  usual  questions  were  submitted  to  the  jury,  who  found 
negligence  on  the  part  of  the  defendant,  but  also  found  contribu- 
tory negligence  on  the  part  of  the  deceased.  They  assessed  the 
damages  to  the  widow,  Mary  IIowie,  at  $1,000,  gave  no  damages 
to  the  married  daughter  Mary  Best  (whose  claim  was  not  pressed 
at  the  hearing),  and  to  Harold  IIowie,  the  thirteen  year  old  natural 
son  of  the  daughter,  $500.  The  jury  stated  the  degrees  of  fault 
42 — 59  o.l.r. 
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of  the  defendant  and  of  the  deceased  at  50  per  cent,  on  the  part 
of  each  of  them. 

A question  has  been  raised  as  to  the  right  of  Harold  Howie  to 
recover  damages.  He  is,  as  before  stated,  the  illegitimate  son  of 
the  daughter  of  the  deceased,  but  it  was  disclosed  by  the  evidence 
that  from  the  time  of  his  birth  he  had  been  actually  (although 
not  under  the  statute  in  that  behalf)  adopted  and  maintained  by 
the  late  John  Howie.  The  widow,  Mary  Howie,  stated  quite 
definitely,  as  did  also  the  daughter  Mary  Best,  that  this  boy  had 
been  taken  by  the  daughter’s  parents  at  his  birth  and  had  been 
brought  up  in  their  home,  fed,  clothed,  sent  to  school,  and  other- 
wise treated  as  a child  of  their  own. 

The  law  seems  quite  clear  that  under  Lord  Campbell’s  Act  as 
originally  framed  and  in  force  in  England,  the  child  Harold 
Howie  would  have  no  right  of  action.  The  language  of  the 
Ontario  statute,  however,  differs  materially  from  the  English 
statute  as  originally  passed. 

By  sec.  2,  para,  (a),  of  the  Fatal  Accidents  Act,  R.S.O.  1914, 
ch.  151,  it  is  provided  that  “e  'Child’  shall  include  son,  daughter, 
grandson,  granddaughter,  stepson,  stepdaughter,  adopted  child, 
and  a person  to  whom  the  deceased  stood  in  loco  parentis”  Also 
(para,  (b) ) that  the  word  “ ‘ Parent  ’ shall  include  father,  mother, 
grandfather,  grandmother,  stepfather,  stepmother,  a person  who 
adopted  a child,  and  a person  who  stood  in  loco  'parentis  to  the 
deceased.” 

The  very  wide  meanings  given  by  this  section  to  the  word 
u child  ” and  to  the  word  “ parent  ” were  not  embodied  in  the 
English  statute.  It  was  there  held  that  an  illegitimate  child  of 
the  deceased  did  not  come  within  the  benefit  of  the  statute. 

In  the  present  case,  adopting  the  definition  given  in  Stroud’s 
Judicial  Dictionary  to  the  expression  in  loco  parentis  as  describing 
one  who  takes  upon  himself  the  duties  of  a father  to  make  pro- 
vision for  a child,  which  appears  to  be  a reasonable  interpretation, 
I am  satisfied  that  the  late  John  Howie  did  place  himself  in  that 
relationship  to  the  child  Harold  Howie. 

In  considering  the  construction  to  be  placed  upon  the  language 
of  the  Ontario  statute,  it  is  proper  to  note  that  the  Legislature 
cannot  have  intended  the  relationship  of  one  in  loco  parentis  to 
be  equivalent  to  that  existing  in  a case  of  adoption,  whether  or 
not  the  adoption  were  one  complying  with  the  requirements  of 
the  statute  in  that  behalf,  because  the  definition  of  the  word 
“ child  ” expressly  mentions  both  an  adopted  child  and  also  one 
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to  whom  the  deceased  stood  in  loco  parentis.  It  seems  to  me 
proper,  therefore,  to  give  the  latter  expression  a wider  or  at  least 
a different  meaning. 

It  is  to  be  noted  also  that  even  under  the  English  Act  the  right 
to  recover  damages  does  not  depend  upon  the  existence  of  a legal 
right  on  the  part  of  the  plaintiff  to  support  or  maintenance  by  the 
deceased  while  he  was  living,  but  is  based  upon  a reasonable  expec- 
tation of  pecuniary  benefit:  Halsbury’s  Laws  of  England,  vol.  21, 
pp.  459  to  461,  and  cases  there  cited.  If,  therefore,  the  claimant 
come  within  one  of  the  classes  of  persons  to  whom  the  right  of 
action  is  given  by  the  statute,  a reasonable  expectation  of  pecuniary 
benefit  supports  a claim  for  damages. 

In  the  present  case  I am  of  opinion  that  the  late  John  Howie 
had  placed  himself  in  loco  parentis  within  the  meaning  of  the 
Ontario  statute  with  respect  to  the  child  Harold  Howie,  and  that 
therefore  the  latter  is  entitled  to  recover  damages. 

As  the  jury  found  the  defendant  and  the  deceased  equally 
responsible  for  the  casualty,  applying  the  provisions  of  the  Con- 
tributory Negligence  Act,  1924,  there  will  be  judgment  for  Mary 
Howie  for  $500  and  for  Harold  Howie  for  $250,  with  one  set  of 
costs  only,  the  action  being  dismissed  without  costs  in  respect  of 
the  claim  of  Mary  Best.  • 


[APPELLATE  DIVISION.] 

Re  Davidson. 

Will — Construction — “ Issue” 

An  appeal  by  Edith  F.  Graham  from  the  judgment  of  Wright, 
J.,  58  O.L.R.  597. 

December  13.  The  appeal  was  heard  by  Latchford,  C.J., 
Riddell,  Middleton,  Masten,  and  Orde,  JJ.A. 

G.  R.  Munnoch , for  the  appellant,  stated  in  opening  that  he 
was  appealing  in  respect  of  only  one  of  the  questions  which  had 
been  considered  in  the  judgment  below,  namely,  the  interpretation 
given  to  the  word  “ issue  ” in  the  paragraph  of  the  will  beginning, 
“ After  the  decease  of  the  said  Judson  France  Davidson  I direct 
that  my  trustees  shall  hold  the  said  last  mentioned  portion  of  my 
estate  in  trust  for  the  issue; ” etc.  Mr.  Justice  Wright  held  that 
issue  there  should  be  given  its  normal  meaning  of  “ descendants/’ 
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The  more  restricted  meaning  of  “ children  ” should  be  given  the 
word.  The  intention  to  give  this  restrained  meaning  to  the  term 
could  be  gathered  from  that  clause  in  the  will  which  directs  the 
payment  to  be  made  to  Frederick  J.  A.  Davidson  or  the  guardian 
of  the  issue  during  the  minority  of  the  youngest  of  such  issue  for 
their  maintenance  and  education,  because  it  could  hardly  be  antici- 
pated that  Frederick  J.  A.  Davidson  would  have  charge  of  the 
maintenance  and  education  of  his  grandchildren  or  great  grand- 
children, or  that  in  case  of  his  death  during  the  period  of  minority 
of  the  youngest,  a guardian  would  be  required  in  the  case  of  his 
grandchildren  whose  parents  were  then  living. 

D.  W.  Saunders,  K.C.,  for  M.  A.  Baroudi,  contended  for  the 
same  meaning,  submitting  that,  if  the  will  were  read  in  the  light 
of  all  the  surrounding  circumstances,  as  it  should  be,  it  would  be 
seen  that  the  testator  was  trying  to  tie  up  the  fund  for  as  long  a 
period  as  possible. 

A.  G.  Slaght,  K.C.,  for  J.  J.  Davidson,  urged  the  same  inter- 
pretation. “ Issue  ” is  a flexible  term,  and  the  context  and  general 
scheme  of  the  will  shewed  that  the  testator  intended  it  to  be  used 
in  the  more  restricted  sense  of  “ children.”  He  referred  to  Evans 
v.  King  (1894),  21  A.R.  519;  King  v.  Evans  (1895),  24  Can. 
S.C.R.  356. 

T.  C.  Newman , for  the  executors,  also  contended  that  “ issue  99 
should  be  read  as  “children.” 

Lyle  Ramsey,  for  the  Official  Guardian,  was  not  called  upon. 

At  the  close  of  the  argument  the  judgment  of  the  (Court  was 
delivered  by  Latchford,  C.J. : — We  think,  sustaining  the  judg- 
ment of  Mr.  Justice  Wright,  that  the  word  “ issue  ” in  this  will 
must  be  given  the  technical  meaning  which  has  been  attached  to 
it  in  many  cases.  It  has  been  stated  by  many  great  Judges  that 
it  is  best  that  such  words  should  be  given  the  meaning  fixed  by  a 
long  line  of  decisions  rather  than  that  their  meaning  should  be 
uncertain.  “ Issue  ” when  it  appears  in  a will  must  be  given  its 
technical  meaning  of  “ descendants  ” unless  one  can  find  expressed 
on  the  face  of  the  will  an  intention  that  the  word  shall  mean  a 
child  or  children,  and  no  such  intention  is  so  expressed  in  this  case. 


Ay  peal  dismissed  with  costs. 


LIX.] 


ONTARIO  LAW  REPORTS. 


645 


[IN  CHAMBERS.] 


Re  Savord  y.  Desjardins.  1926. 

Dec.  14. 

Division  Courts — Jurisdiction — Garnishee  Summons — Proper  Court — 

Division  Courts  Act,  sec.  155(1),  (2) — Abandonment  of  Claim 
against  Garnishee — Motion  for  Prohibition — Costs. 

A garnishee  summons,  in  a case  where  the  primary  creditor  has  not 
recovered  judgment  against  the  primary  debtor,  must  be  issued 
out  of  the  court  of  the  division  in  which  the  garnishee  resides,  no 
other  court  having  jurisdiction.  The  use  of  the  word  “ may  ” in  sec. 

155(1)  of  the  Division  Courts  Act  explained. 

Upon  the  return  of  a motion  by  the  primary  debtor  for  prohibition  to  a 
Division  Court  out  of  which  a garnishee  summons  before  judgment 
was  issued,  although  the  garnishee  did  not  reside  within  its  juris- 
diction, the  primary  creditor  abandoned  his  claim  against  the 
garnishee,  and  it  was  held , that  the  summons  issued  out  of  that 
court  should,  as  between  the  primary  creditor  and  primary  debtor, 
stand  as  a special  summons  under  sec.  155(2). 

The  primary  debtor  was  right  in  the  contention  upon  which  his  mo- 
tion was  based;  but,  as  technical  motions  should  not  be  encouraged, 
the, re  should  be  no  costs  to  either  party. 

Motion  by  the  primary  debtor  in  a garnishee  plaint  for  pro- 
hibition to  the  4th  Division  Court  of  the  County  of  Renfrew. 


December  10.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

A.  L.  Bitzer,  for  the  primary  debtor. 

T.  M.  Mungovan , for  the  primary  creditor. 

December  14.  Middleton,  J.A. ; — The  primary  creditor 
resides  in  the  jurisdiction  of  the  4th  Division  Court  of  Renfrew, 
at  Arnprior ; the  cause  of  action  arose  in  that  division ; the  primary 
debtor  and  the  garnishee  both  reside  in  Kitchener.  By  reason  of 
the  fact  that  the  whole  cause  of  action  arose  in  Arnprior,  if  the 
proceedings  had  been  begun  by  an  ordinary  Division  Court  sum- 
mons, the  Arnprior  court  would  have  had  jurisdiction.  The 
primary  creditor,  however,  took  proceedings  under  sec.  155  of  the 
Division  Courts  Act,  and  that  enables  a garnishee  summons  to  be 
issued  only  out  of  the  court  of  the  division  in  which  the  garnishee 
resides.  Objection  having  been  taken  by  the  primary  debtor  to 
the  jurisdiction  of  the  court,  the  learned  Judge  of  the  County 
Court  of  the  County  of  Renfrew  has,  upon  an  application  to  deter- 
mine the  jurisdiction,  decided  that  the  action  is  properly  brought 
in  the  Arnprior  court,  basing  his  judgment  upon  the  use  of  the 
word  “may”  in  sec.  155(1)  of  the  Division  Courts  Act,  R.S.O. 
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Middleton,  1914,  ch.  63.*  With  this  I cannot  agree.  It  is  true  that  the 

J word  “ may  99  is  used,  and  that  it  is  permissive,  but  sec.  155  is  the 

1926.  only  section  which  permits  the  issue  of  a garnishee  summons ; and, 

Rb~  while  it  is  optional  with  the  plaintiff  to  issue  a garnishee  sum- 

Savord  mons  or  refrain,  as  he  sees  fit,  if  he  does  issue  it,  he  must  issue  it 

Desjardins  €0ur^  which  alone  is  given  jurisdiction. 

If  the  matter  rested  there,  I should  be  compelled  to  grant  the 
prohibition,  but  upon  the  return  of  the  motion  before  me  the 
primary  creditor  stated  his  readiness  to  abandon  any  claim  against 
the  garnishee.  This  being  so,  sec.  155(2)  comes  into  operation, 
and  as  between  the  primary  creditor  and  primary  debtor  the  sum- 
mons is  deemed  a special  summons  and  it  may  well  stand  as  a 
special  summons  in  the  Arnprior  court.  I think  the  proper  course 
to  adopt  now  is  to  recite  the  abandonment  by  the  primary  creditor 
of  all  claims  against  the  garnishee  and  then  to  refuse  to  make  any 
order. 

The  question  of  costs  remains.  At  the  time  the  motion  was 
made  the  primary  debtor  was  right  in  his  contention,  but  I do  not 
think  it  expedient  to  encourage  a technical  motion  of  this  kind, 
and  I think  the  best  disposition  is  that  there  should  be  no  costs  to 
either  party. 


[APPELLATE!  DIVISION.] 


1926.  Re  Ontario  Lime  Co.  Ltd. 

Dec.  17. 

Building  Restriction > — Application  to  Discharge  or  Modify  Condition 
or  Covenant — Land  Titles  Act , R.S-O.  19lJf,  ch.  126,  sec.  99 — 
“ Persons  Principally  Interested  ’’—Nature  of  Use  to  which  Land 
Proposed  to  he  Put — Detriment  to  Oivners  of  Adjacent  Dwelling 
House. 

In  1887,  there  was  recorded  in  the  Land  Titles  office,  as  annexed  to 
land  which  had  been  brought  under  the  Land  Titles  Act,  a con- 
dition or  covenant  that  no  building  should  be  erected  upon  the  land 
except  residences  of  a certain  value  and  necessary  outbuildings. 

*155. — (1)  Where  a judgment  has  not  been  recovered  for  the  claim 
of  the  primary  creditor,  he  may  cause  to  be  issued  out  of  the  court 
of  the  division  in  which  the  garnishees,  or  one  of  them  if  they  are 
joint  garnishees,  reside  or  carry  on  business,  a summons,  Form  4, 
with  the  particulars  of  the  claim  of  the  primary  creditor  against  the 
primary  debtor  with  reasonable  certainty  and  detail  attached  thereto 
or  endorsed  thereon,  and  the  summons  shall  be  returnable  as  provided 
by  section  151. 

(2)  As  between  the  primary  creditor  and  the  primary  debtor  the 
summons  shall  be  deemed  a special  summons,  and  all  provisions  of 
this  Act  applicable  to  a special  summons  and  proceedings  thereon 
shall  apply. 
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The  character  of  the  neighbourhood  having  changed,  an  application 
was  made  in  1926,  under  sec.  99(2),  for  an  order  discharging  or 
modifying  the  condition  or  covenant  so  as  to  permit  of  the  erection 
upon  part  of  the  land  (lot  8)  of  a large  stable:  — 

Held,  upon  the  evidence,  that  the  time  had  come  when  the  Court 
would  be  justified  in  relieving  the  owner  of  lot  8 from  the  strict 
operation  of  the  condition,  but  what  was  proposed  was  something 
extremely  detrimental  to  the  beneficial  use  of  the  dwelling  house 
on  the  adjoining  lot  10,  the  owners  of  which  had,  by  virtue  of  the 
registered  covenant  or  condition,  a right  to  object  to  the  use  of 
the  lot  if  or  other  than  residential  purposes;  and  the  order  ought  not 
to  be  made;  but  the  refusal  of  it  should  be  without  prejudice  to 
any  ifuture  application  upon  new  material. 

The  true  function  of  the  clause  of  sec.  99  which  authorises  the  Court 
to  modify  or  discharge  the  condition  is  to  enable  the  Court  to  get 
rid  of  a restriction  which  is  spent  or  so  unsuitable  as  to  be  of  no 
value,  and  where  the  circumstances  are  such  that  to  insist  upon 
observance  of  the  condition  would  be  vexatious. 

No  power  to  make  compensation  to  a landowner  who  is  prejudicially 
affected  being  given  by  the  statute,  the  jurisdiction  is  one  to  be 
exercised  with  the  greatest  caution. 

It  is  not  necessary  to  shew  that  the  modification  sought  will  be  bene- 
ficial to  each  individual  principally  interested — rather  the  general 
balance  of  convenience  and  interest  of  all  those  concerned  must  be 
considered. 

Re  George  (1926),  ante  574,  a case  decided  under  the  analogous  pro- 
vision of  sec.  57  of  the  Conveyancing  and  Law  of  Property  Act,  as 
enacted  in  1922  by  12  & 13  Geo.  Y.  ch.  53,  sec.  2,  applied. 

An  appeal  by  the  above  named  company  from  an  order  of 
Rose,  J.  (27th  September,  1926),  dismissing  the  company’s  appli- 
cation to  free  lot  No.  8 according  to  plan  N5,  Toronto,  from  a 
restriction  recorded  in  the  Land  Titles  office,  in  the  year  1887, 
whereby  no  building  is  to  be  erected  upon  the  lot  except  residences 
of  the  value  of  $1,200  and  the  necessary  outbuildings. 

December  3.  The  appeal  was  heard  by  Latcheokd,  C.J., 
Middleton,  Masten,  and  Obde,  JJ.A. 

H.  H.  Davis , for  the  appellants,  argued,  first,  that  no  building 
scheme  had  been  proven.  The  covenant  or  condition  in  question 
was  a personal  one  between  the  transferor  and  the  transferee,  and 
therefore  the  respondent  had  no  legal  right  to  enforce  it  against 
the  appellant.  If,  however,  a building  scheme  ever  existed,  it 
had  been  disregarded  or  abandoned.  The  character  of  the  neigh- 
bourhood had  essentially  changed.  The  district  had  ceased  to  be  a 
residential  one  20  years  ago.  The  use  to  which  the  appellant  com- 
pany desired  to  put  the  land,  namely,  the  erection  of  a stable, 
was  in  harmony  with  the  neighbouring  businesses.  The  discharge 
or  modification  of  the  covenant  or  condition  would  be  beneficial 
to  the  persons  principally  interested  in  the  enforcement  of  the 
condition  or  covenant.  The  statute  did  not  mean  that  every  one 
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interested  must  be  benefited  by  the  discharge  or  modification  asked 
for.  The  general  balance  of  convenience  must  govern.  The  Eng 
lish  cases  shew  that  where  only  one  person  objects,  that  person 
will  be  overrruled,  if  no  benefit  can  come  from  'leaving  the  restric- 
tion standing:  Behan  on  Covenants  Affecting  Land,  p.  161  et  seq. 

K . F.  Mackenzie , for  Elizabeth  Mason,  the  respondent,  sub- 
mitted, first,  that  the  appellants  were  in  difficulty  because  they 
had  not  all  the  interested  parties  before  the  Court.  He  then  com- 
batted the  appellants’  contention  that  the  original  building  scheme 
had  been  abandoned.  His  client  had  never  acquiesced  in  any 
abandonment.  The  appellant  company  had  bought  with  notice 
of  the  existence  of  the  restriction,  and  of  the  fact  that  the  respond- 
ent objected  to  its  removal:  Re  Baillie  (1911),  2 O.W.N.  816. 
The  respondent  was  one  of  the  persons  principally  interested  in 
the  enforcement  of  the  condition  or  covenant,  and  consequently 
the  Court  had  no  power  to  remove  the  restriction  to  her  prejudice, 
on  a motion  such  as  this.  Undoubtedly  the  removal  would  pre- 
judice her  exteremely.  As  pointed  out  by  the  learned  Judge 
below,  the  applicant  had  other  remedies,  more  appropriate  than 
this  motion.  Counsel  referred  to  Re  Speer  (19'2>6),  59  O.L.R. 
385,  Re  Wheeler  (1926),  59  O.L.R.  223,  and  Re  Rowan  and  Eaton 
(1926),  59  O.L.R.  379,  as  to  the  general  principles  which  should 
guide  the  Court  in  cases  of  this  kind. 


December  17.  The  judgment  of  the  Court  was  read  by 
Middleton,  J.A. : — The  land  in  question  is  a lot  on  the  north  side 
of  Merton  street,  in  the  city  of  Toronto.  The  lot  is  the  first  lot 
fronting  on  Merton  street  east  of  Yonge  street,  and  is  separated 
from  Yonge  street  by  a lane  and  a tier  of  lots  facing  on  that 
street.  At  the  present  time  the  lot  appears  to  be  unused.  Imme- 
diately to  the  east  of  this  lot  lies  lot  No.  10,  having  a similar 
frontage  on  Merton  street,  and  upon  which  are  now  erected  a pair 
of  semidetached  dwellings,  Nos.  46  and  48  Merton  street.  Mrs. 
Mason,  the  respondent,  is  the  life-tenant  of  No.  46,  lying  immedi- 
ately east  of  the  lot  in  question.  Those  entitled  in  remainder  in 
this  lot  and  the  owner  of  house  No.  48  have  not  been  notified.  It 
is  said  that  the  owner  of  house  No.  48  is  ready  to  consent,  and  it 
may  be  taken  for  granted  that  those  entitled  in  reversion  to  No.  46 
oppose  the  application.  In  the  view  that  I entertain,  it  is  not 
necessary  to  hold  the  application  over  in  order  to  allow  notice  to 
be  given  to  these  persons,  but  the  motion  should  not  have  been 
launched  without  notice  being  given  to  all  concerned. 

It  is  said  that  Pike,  the  owner  who  imposed  the  restriction, 
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has  long  since  parted  with  all  his  property,  but  this  also  is  not 
shewn  upon  the  material. 

Whatever  the  condition  of  affairs  was  at  the  time  the  condition 
was  imposed,  the  district  has  long  ceased  to  be  a residential  dis- 
trict. All  the  land  to  the  south  of  Merton  street  abuts  on  the 
Canadian  National  Railway  line,  and  is  occupied  for  industrial 
purposes:  builders’  supplies  yards  and  coal  yards  practically  mon- 
opolise that  side  of  the  street. 

As  long  ago  as  February,  19.11,  I heard  an  application  under 
the  statute,  Re  Bailie , 2 O.W.N.  816,  for  relief  from  the  restric- 
tions. The  application  was  made  ex  parte , and  refused,  as  I 
required  notice  to  be  given  to  Pike,  originally  the  owner  of  all  the 
land,  and  to  all  those  claiming  title  under  him.  The  matter  stood 
quiescent  until  1917,  when  an  application  was  made  before  me 
resulting  in  the  order  of  the  1st  March  of  that  year.  By  that 
order  I released  lots  Nos.  14,  16,  and  22  on  the  north  side  of 
Merton  street,  and  a number  of  lots  on  the  south  side  of  Merton 
street,  from  the  operation  of  the  restriction  recorded  against  them, 
but  refused  to  release  lots  Nos.  8 and  10,  my  order  being  without 
prejudice  to  any  application  as  to  these  lots  to  be  made  in  the 
future.  This  reservation  arose  from  the  position  of  the  present 
respondent.  She  at  that  time  was  ready  to  recognise  the  changed 
character  of  the  neighbourhood,  and  the  necessity  for  some  relief 
being  granted  to  some  of  the  lot-owners,  but  desired  some  pro- 
tection against  an  absolutely  untrammelled  use  of  land  owned  by 
her  immediate  neighbours. 

Upon  this  application  it  is  disclosed  that  the  purpose  for  which 
the  order  is  sought  is  to  permit  the  erection  upon  lot  8 of  a very 
large  stable  affording  accommodation  for  upwards  of  50  horses. 
That  this  will  prejudice  the  respondent  is  clear. 

Mr.  Justice  Rose  has  refused  the  application,  deeming  it  to  be 
improper  to  dispose,  in  this  summary  way,  upon  affidavit  evidence, 
of  the  question  whether  there  has  been  such  a change  in  the  char- 
acter of  the  neighbourhood  as  to  disentitle  Mrs.  Mason  to  rely 
upon  a building  scheme,  leaving  the  parties  to  take  such  proceed- 
ings as  they  may  be  advised  to  ventilate  this  question,  and  being 
further  of  opinion  that  the  modification  of  the  restrictions  sought 
would  not  be  beneficial  to  Mrs.  Mason,  who  is  one  of  the  “ persons 
principally  interested  in  the  enforcement  of  the  condition  or 
covenant,”  and  so  there  is  no  power  to  make  the  order. 

In  the  recent  judgment  Re  George  (1926),  ante  574,  we  have 
discussed  the  principles  which  we  think  should  govern  the  making 
of  an  order  under  the  Conveyancing  and  Law  of  Property  Act  of 
4922,  which  contains  an  analogous  provision,  and  we  do  not  agree 
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with  the  view  apparently  taken  by  the  Jndge  below  that  the  appli- 
cation mnst  be  shewn  to  be  to  the  benefit  of  each  individual  prin- 
cipally concerned,  but  rather  that  the  general  balance  of  conveni- 
ence and  interest  of  all  those  concerned  must  be  considered. 

We  do  not  think  it  necessary  to  enter  here  into  a discussion  of 
the  question  whether  there  can  be  a "building  scheme/'  as  that 
expression  is  regarded  in  the  cases,  with  reference  to  land  under 
the  Land  Titles  Act  apart  from  a registered  condition  or  covenant 
recorded  in  the  manner  provided  by  sec.  99,*  for  here  there  is  such 
a recorded  provision. 

Nor  do  we  think  it  desirable  here  to  discuss  the  question 
whether  it  is  entirely  right  to  leave  the  parties  to  such  remedies 
as  may  be  open  in  an  action  apart  from  the  provisions  of  sec.  99. 
Section  99  contemplates  some  discretionary  interference  by  the 
Court  with  the  strict  legal  rights  existing  apart  from  that  section, 
and  it  would  seem  to  be  more  appropriate  that  an  application 
made  under  that  section  should  be  directed  to  stand  over  to  be 
heard  upon  oral  evidence  under  the  provisions  of  Rule  606. 

The  owners  of  lot  No.  10  are  given,  by  the  registered  covenant 
or  condition,  a right  to  object  to  the  use  of  the  adjoining  lot  for 
other  than  residential  purposes.  I think  it  may  be  assumed  from 
the  material  that  the  time  has  come  when  the  Court  would  be 
justified  in  relieving  the  owner  of  lot  No.  8 from  the  strict  oper- 

* 99. — (1)  There  may  be  registered  as  annexed  to  any  land  which 
is  being  or  has  been  registered,  subject  to  general  rules  and  in  the 
prescribed  manner,  a condition  or  covenant  that  such  land  or  any 
specified  portion  thereof  is  not  to  be  built  on,  or  is  to  be  or  not  to  be 
used  in  a particular  manner,  or  any  other  condition  or  covenant  run- 
ning with  or  capable  of  being  legally  annexed  to  land. 

(2)  The  first  owner  and  every  transferee,  and  every  other  person 
deriving  title  from  him,  shall  be  deemed  to  be  affected  with  notice  of 
such  condition  or  covenant;  but  any  such  condition  or  covenant  may 
be  modified  or  discharged  by  order  of  the  Court,  on  proof  to  the  satis- 
faction of  the  Court  that  the  modification  will  be  beneficial  to  the 
persons  principally  interested  in  the  enforcement  of  the  condition  or 
covenant. 

(3)  The  entry  on  the  register  of  a condition  or  covenant  as  run- 
ning with  or  annexed  to  land  shall  not  make  it  run  with  the  land,  it 
such  covenant  or  condition  on  account  of  its  nature,  or  of  the  manner 
in  which  it  is  expressed,  would  not  otherwise  be  annexed  to  or  run 
with  the  land. 

(4)  Where  a condition  or  covenant  has  been  entered  on  the  regis- 
ter as  annexed  to  or  running  with  land,  and  a similar  condition  is 
contained  in  a subsequent  transfer  or  a similar  covenant  is  in  express 
terms  entered  into  with  the  owner  of  the  land  by  a subsequent  trans- 
feree, or  vice  versa,  it  shall  not  be  necessary  to  repeat  such  condition 
or  covenant  on  the  register  or  to  refer  thereto,  but  the  proper  Master 
of  Titles  may,  upon  a special  application,  enter  such  condition  or 
covenant  either  in  addition  to  or  in  lieu  of  the  condition  or  covenant 
first  mentioned. 
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ation  of  this  condition,  but  when  an  order  is  sought  it  is  incum- 
bent upon  the  Court  to  ascertain  exactly  what  is  proposed  by  the 
applicant.  What  is  here  proposed  is  something  unquestionably 
detrimental  in  the  extreme  to  the  beneficial  use  of  the  house  on 
lot  No.  10,  and  the  order  ought  not  to  be  made.  It  does  not  follow 
that  lot  No.  8,  now  quite  unsuitable  for  residential  purposes,  is  to 
be  entirely  sterilised.  If  some  scheme  is  propounded  by  which 
this  lot  is  to  be  used  for  a purpose  which  in  itself  will  not  be 
obnoxious  to  any  reasonable  occupant  of  house  No.  46,  an  order 
may  well  be  made,  and  will  probably  be  consented  to,  but  the  Court 
should  not  sanction  the  making  of  an  order  which  would  sub- 
stantially depreciate  the  adjacent  land.  It  has  been  more  than 
once  pointed  out  that  under  this  statute  there  is  no  power  to  make 
compensation  to  a landowner  who  is  prejudicially  affected,  and 
the  jurisdiction  is  one  to  be  exercised  with  the  greatest  caution, 
and  an  order  should  seldom,  if  ever,  be  made  which  will  in  truth 
operate  to  the  prejudice  of  the  adjacent  landowner  who  has  any 
real  rights.  The  true  function  of  the  statute  is  to  enable  the  Court 
to  get  rid  of  a condition  or  restriction  which  is  spent  or  so  unsuit- 
able as  to  be  of  no  value  and  under  circumstances  when  its  asser- 
tion would  be  clearly  vexatious. 

The  appeal  will,  therefore,  be  dismissed,  without  prejudice  to 
any  future  application  upon  new  material.  The  respondent  should 
have  her  costs. 

Appeal  dismissed. 


[APPELLATE!  DIVISION.] 


Skale  v.  Beckee. 


Contract — Illegality  — Partnership  — Importation  and  Sale  of  Intoxi- 
cating Liquor— ^Canada  Temperance  Act,  Part  IV. — Ontario  Tem- 
perance Act,  secs.  40,  57  — Accounting  — Share  of  Profits — Dis- 
honoured Cheque — Action  on. 

The  plaintiff  entered  into  partnership  with  the  defendant  and  R.  for 
the  purpose  of  buying  intoxicating  liquor  in  the  Province  of 
Quebec  and  importing  it  into  and  selling  it  in  Ontario.  The  plain- 
tiff put  money  into  the  partnership,  and  liquor  was  imported  and 
sold,  profits  being  divided.  The  plaintiff  desiring  to  withdraw  from 
the  partnership,  there  was  an  accounting,  and  the  plaintiff  received, 
in  addition  to  certain  cheques  which  were  paid,  the  defendant’s 
cheque  for  a sum  in  full  of  the  balance  due  him  in  respect  of  his 
capital  and  his  share  of  any  undistributed  profits.  Certain  sums 
were  then  due  the  partnership  for  liquor  sold,  which  the  defendant 
and  R.  were  to  collect  and  retain.  This  action  was  brought  upon 
the  cheque,  which  had  been  dishonoured:  — 
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Held,  that  the  partnership  business,  being  in  contravention  of  Part 
IV.  of  the  Canada  Temperance  Act  and  of  the  Ontario  Temperance 
Act,  secs.  40  and  57,  and  therefore  an  illegal  enterprise,  there  was 
no  legal  consideration  for  the  cheque  and  the  plaintiff  could  not 
recover. 

The  very  purpose  of  the  business  being  to  contravene  the  two  statutes, 
the  contravention  was  not  a mere  incident  in  the  carrying  on  of  an 
otherwise  lawful  business. 

Sharp  v.  Taylor  (1849).  2 Ph.  801,  distinguished. 

The  plaintiff’s  right  to  an  accounting  was  based  upon  a contract 
having  an  illegal  object,  and  no  right  of  action  could  arise  from  it. 
Simpson  v.  Bloss  (1816),  7 Taunt.  246,  applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  dismissing  an  action  brought  in  that 
Court  to  recover  $574.10,  the  amount  of  a dishonoured  cheque 
drawn  by  the  defendant  upon  a bank. 


December  3.  The  appeal  was  heard  by  Latcheord,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

H.  S.  Rosenberg,  for  the  appellant,  argued  that  he  had  given 
a consideration  outside  the  illegal  business  altogether  for  the 
cheque  in  question..  That  consideration  was  the  foregoing  of  his 
right  to  his  share  of  the  uncollected  debts  owing  to  the  partner- 
ship. The  illegal  business  had  come  to  an  end.  Therefore  there 
was  no  remaining  illegality,  and  each  partner  was  entitled  to  his 
share  of  the  assets  : Sharp  v.  Taylor  (1849),  2 Ph.  801. 

J.  M.  Godfrey,  K.C.,  for  the  defendant,  respondent,  submitted 
that  the  cheque  in  question  respresented  the  appellants  share  of 
his  original  investment  in  an  illegal  enterprise  and  profits  of  the 
same,  and  there  was  no  legal  consideration  for  the  cheque.  The 
appellants  contention  that  relinquishing  his  share  of  outstanding 
debts  was  a legal  consideration  could  not  be  upheld,  because  the 
plaintiff  was  merely  giving  up  something  which  arose  out  of  an 
illegal  transaction,  and  which  was,  consequently,  tinged  with 
illegality. 

December  17.  The  judgment  of  the  Court  was  read  by  Orde, 
J.A. : — This  appeal  must  fail  and  for  the  reasons  given  by  the 
learned  trial  Judge. 

The  plaintiff  entered  into  partnership  with  the  defendant  and 
one  Pose  for  the  purpose  of  purchasing  intoxicating  liquor  in  the 
Province  of  Quebec,  importing  it  into  Ontario,  and  selling  it  here. 
The  plaintiff  put  $700  into  the  partnership,  and  liquor  was  im- 
ported and  sold : profits  were  made  and  divided  from  time  to  time. 

The  plaintiff  desired  to  withdraw  from  the  partnership,  there 
was  an  accounting,  and  the  plaintiff  received,  in  addition  to 
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certain  cheques  which  were  paid,  the  defendant’s  cheque  for 
$574.10  in  full  of  the  balance  due  him  in  respect  of  his  capital 
and  of  his  share  of  any  undistributed  profits.  There  were  then 
certain  uncollected  sums  due  the  partnership  for  liquor  sold,  which 
Becker  and  Rose  were  to  collect  and  retain  for  themselves. 

The  business  upon  which  the  partners  embarked  was  in  con- 
travention of  both  Part  IV.  of  the  Canada  Temperance  Act,  which 
prohibits  the  importation  of  liquor  into  Ontario,  and  the  On- 
tario Temperance  Act,  which  prohibits  its  sale  within  this  Province. 

The  learned  trial  Judge  has  held  in  effect  that,  as  the  balance 
owing  by  the  partnership  to  the  plaintiff  for  which  the  cheque 
was  given  represented  the  plaintiff’s  share  of  his  original  invest- 
ment and  of  the  profits  in  an  illegal  enterprise,  there  was  no  legal 
consideration  for  the  cheque  and  the  plaintiff  could  not  recover. 

Counsel  for  the  plaintiff  argued  that,  even  if  the  plaintiff  could 
not  have  recovered  his  share  of  the  partnership  assets  because  of 
the  illegal  nature  of  the  whole  transaction,  yet  there  was  an  addi- 
tional consideration  for  the  cheque  in  that  the  plaintiff  was  giving 
up  his  right  to  recoup  himself  by  endeavouring  to  collect  for  him- 
self his  share  of  the  debts  owing  to  the  partnership.  But  it  is 
obvious  that  this  argument  is  of  no  weight,  first  because  the  so- 
called  debts  being  for  liquor  illegally  sold  were  themselves  unen- 
forceable, and  so  the  defendant  gave  up  nothing;  and,  secondly, 
because  as  a consideration,  if  such  forbearance  could  constitute  a 
consideration,  it  arose  out  of  the  illegal  enterprise  and  suffered 
from  the  same  taint. 

The  plaintiff  urges  that,  notwithstanding  the  illegal  nature  of 
the  business,  he  is  entitled  to  be  repaid  his  share  of  the  partner- 
ship assets,  and  he  relies  upon  Sharp  v.  Taylor , 2 Ph.  801.  But 
it  is  clear  that,  however  illegal  the  business  there  might  have 
been  because  of  the  contravention  of  the  laws  of  the  United  States, 
the  only  breach  of  the  English  Shipping  laws  was  as  to  some  inci- 
dent of  the  business,  and  it  was  held  that  that  breach  could  not 
affect  the  right  of  one  partner  to  an  account  of  the  profits. 

The  plaintiff  here  is  not  seeking  to  recover  back  money  paid  to 
another  to  be  used  for  an  unlawful  purpose,  before  the  unlawful 
purpose' has  been  carried  out.  Nor  does  the  contravention  of  the 
Dominion  and  Provincial  statutes  arise  as  an  accidental  incident 
in  the  carrying  on  of  an  otherwise  lawful  business.  Here  the  very 
purpose  of  the  business  was  to  contravene  the  two  statutes.  The 
purpose  was  carried  out  and  the  invested  capital  used  in  the  un- 
lawful purchase  and  importation.  The  profits,  consisting  both  of 
moneys  received  and  of  moneys  owing,  were  the  fruits  of  illegal 
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sales.  Not  only  were  these  sales  illegal  under  sec.  40  of  the  On- 
tario Temperance  Act,  but  the  contract  of  sale  was  both  unenforce- 
able and  void  under  sec.  57,  and  any  moneys  paid  by  a purchaser 
in  contravention  of  the  Act  might  be  recovered  back  from  the 
vendor.  The  very  consideration  for  the  cheque  here  in  question 
involves  the  sale  by  the  plaintiff  to  the  defendant  of  his  share  of 
the  fruits  (including  the  debts  owing  to  the  firm)  of  the  illegal 
business.  If  that  transaction  does  not  itself  come  within  the 
express  provisions  of  sec.  57  it  is  very  close  to  it.  The  partner- 
ship contract  and  the  business  carried  on  under  it  were  so  thor- 
oughly permeated  with  the  taint  of  illegality  that  the  Court  will 
not  lend  its  aid  to  either  party  to  enforce  any  rights  arising  under 
it.  It  is  idle  for  the  plaintiff  to  say  that  the  illicit  business  is 
now  at  an  end,  and  that  therefore  the  taint  of  illegality  is  gone 
and  each  partner  ought  to  be  entitled  to  his  share  of  the  assets. 
The  right  to  an  accounting  is  based  upon  a contract  having  an 
illegal  object,  and  no  right  of  action  can  arise  from  it. 

As  stated  in  the  head-note  to  Simpson  v.  Bloss  (1816),  7 Taunt 
246 : “ The  test  whether  a demand  connected  with  an  illegal  trans- 
action, is  capable  of  being  enforced  at  law,  is,  whether  the  plaintiff 
requires  any  aid  from  the  illegal  transaction  to  establish  his  case.” 
See  also  Scott  v.  Brown  Doering  McNab  & Co.,  [1892]  2 Q.B. 
724,  at  pp.  731-2,  and  the  cases  there  cited.  Apply  that  test  here 
and  the  plaintiffs  case  is  hopeless. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 
Re  Home  Bank  of  Canada. 


Banks  and  Banking  — Winding-up  of  Bank — “ Double  Liability  ” of 
Shareholders — Contributories — Incorporation  of  Bank — Continued 
Existence  as  Corporate  Body — Power  to  Accept  Deposits — Certifi- 
cate of  Treasury  Board  Entitling  Bank  to  Commence  Business — 
Validity  unless  properly  Set  aside  — • Eon-compliance  with  Re- 
quirements of  Statute  — Powers  of  Master  under  Reference  for 
Winding-up — Call  upon  Shareholders — Enforcement  of  Liability 
— Restitution — Bank  Act,  1923,  13  & lit  Geo.  V.  ch.  32,  secs,  lit, 
15(3),  16(d),  9o,  125. 

An  order  having  been  made  for  the  winding-up  of  the  bank,  the 
Master  to  whom  the  reference  for  winding-up  was  directed  made 
an  order  declaring  the  shareholders  of  the  bank  liable,  under  sec. 
125  of  the  Bank  Act,  1923,  as  contributories  to  contribute  an  amount 
equal  to  the  par  value  of  the  shares  held  by  them  respectively:  — 
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Held,  upon  appeal,  that  the  bank,  which  was  incorporated  by  the 
Dominion  statute  3 Edw.  VII.  ch.  127,  had  not  ceased  to  exist  as  a 
corporate  body:  apart  from  the  effect  of  sec.  6 of  the  Act  of  1923 
and  schedule  A thereto,  and  of  the  earlier  revisions  of  the  Act, 
declaring  the  charter  of  this  bank  still  to  be  in  force,  it  was  not 
open  to  the  appellants,  while  the  winding-up  order  remained  in 
force,  so  to  contend. 

2.  A chartered  bank  in  Canada  is  given  ample  corporate  power  to 
receive  deposits:  secs.  76(d)  and  95  of  the  Act;  but  it  was  argued 
that  this  bank  had  failed  to  comply  with  a condition  precedent  to 
the  exercise  of  its  corporate  power.  The  bank  in  fact  obtained  from 
the  Treasury  Board  the  certificate  entitling  it  to  do  business  re- 
quired by  sec.  14;  but  it  was  said  that  the  requirements  of  the 
Act  as  to  the  amount  necessary  to  be  bond  fide  subscribed  for 
capital  stock  had  not  been  complied  with,  and  that  the  certificate 
should  not  have  been  given:  sec.  15(3):  — 

Held,  that  the  Treasury  Board  is  made  the  tribunal  for  determining 
whether  or  not  the  requirements  of  the  Act  have  been  complied 
with;  and  when,  in  the  exercise  of  the  power  given  to  it,  the 
Board  has  issued  its  certificate,  it  cannot  be  questioned  except  in  a 
proper  proceeding  to  impeach  it. 

Sinclair  v.  Brougham,  [1914]  A.C.  398,  distinguished. 

3.  The  shareholders  being  subject  to  the  double  liability,  there  being 

creditors  to  be  paid,  and  the  liquidators  having  asked  that  a call 
be  made  upon  the  shareholders  for  the  whole  of  the  amounts  which 
they  were  respectively  liable  to  contribute  under  sec.  125,  the  Master 
so  ordered;  and  the  Court  should  not  interfere  with  the  adminis- 
tration of  the  insolvent  estate  by  entering  upon  an  inquiry  as  to 
whether  or  not  the  whole  of  the  amount  due  should  be  paid:  if 

upon  the  final  winding-up  it  should  appear  that  any  shareholder 
had  paid  more  than  was  necessary  he  would  be  entitled  to  a refund. 

4.  Per  Middleton,  J.A.: — The  shareholders  of  the  bank,  through  their 
directors  and  officers,  having  held  themselves  out  to  the  public  as 
an  incorporated  bank,  and  being  in  fact  clothed  with  some  sem- 
blance of  authority  to  carry  on  business  as  a bank,  could  not  escape 
the  liability  imposed  upon  them  by  the  statute,  unless  they  first 
made  restitution  of  all  money  received  by  them  from  those  deposi- 
tors who  gave  them  credit  as  a bank. 

An-  appeal  'by  shareholders  of  the  bank  from  an  order  of  the 
Master  of  the  Supreme  Court  of  Ontario,  in  a winding-up  proceed- 
ing, declaring  them  liable  to  contribute  an  amount  equal  to  the 
par  value  of  their  shares. 

April  19.  The  appeal  was  heard  by  Middleton,  J.A.,  sitting 
in  the  Weekly  Court,  Toronto. 

J.  W.  Bain , K.C.,  and  J.  G.  O’Donoghue,  K.C.,  for  the  appel- 
lants. 

M.  H.  Ludivig,  Iv.C.,  and  A.  A.  Shuyler , for  the  liquidators. 

Middleton,  J.  A.  (at  the  close  of  the  argument)  : — Before  the 
opening  of  this  appeal,  I had  the  opportunity  of  perusing  carefully 
the  reasons  for  judgment  pronounced  by  the  learned  Master,  which 
are  now  in  review.  It  appeared  to  me  that  the  judgment  of  the 
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learned  Master  conld  be  sustained  without  an  investigation  of  the 
numerous  matters  dealt  with  so  elaborately  by  him,  and  I there- 
fore asked  Mr.  Bain  to  confine  his  argument  in  the  first  place  to 
the  one  aspect  of  the  case,  and  I have  heard  him  upon  this. 

The  proceedings  before  the  Master  were  for  the  purpose  of 
enforcing  the  liability  of  the  shareholders  to  contribute  an  amount 
equal  to  the  stock  held  by  them  in  the  defunct  bank,  commonly 
called  “ double  liability.” 

In  answer  to  this  it  is  sought  to  shew  that  the  bank  had  not 
been  properly  incorporated,  and  that  it  was  not  in  truth  a bank 
qualified  to  carry  on  business.  It  clearly  appeared  to  me  that 
where,  as  here,  the  shareholders  of  the  bank,  through  their  direc- 
tors and  officers,  held  themselves  out  to  the  public  as  an  incorpor- 
ated bank,  and  they  were,  in  fact,  clothed  with  some  semblance  of 
authority  to  carry  on  business  as  a bank,  they  could  not  escape  the 
liability  the  statute  imposes  upon  them,  unless  they  first  made 
restitution,  to  those  depositors  who  gave  them  credit  as  a bank,  of 
all  money  received  from  them. 

It  seems  to  me  a monstrous  proposition  that  the  bank,  having 
received  money  upon  deposit,  should  be  able  to  deny  indebtedness 
to  the  depositors  upon  any  such  theory  as  that  now  put  forward. 
It  was  a de  facto  bank,  recognised  as  such  by  the  law  of  the  land, 

In  Zimmerman  v.  Trustee  of  Andrew  Motherwell  of  Canada 
Ltd.,  [1925]  3 D.L.R.  953,  the  Privy  Council,  I think,  laid  down 
a principle  of  very  wide  application  when  it  declared  that  a com- 
pany which  had  received  money  upon  the  strength  of  a mortgage 
executed  by  the  officers  of  the  company  should  not  be  allowed  to 
repudiate  the  transaction  except  upon  the  terms  of  first  restoring 
the  money  borrowed,  thus  giving  effect  in  such  cases  to  the  doc- 
trine that  there  can  be  no  rescission  without  restitution. 

Mr.  Bain  argued  forcibly  that  if  the  bank  was  not  duly  incor- 
porated there  might  be  liability  on  the  part  of  the  shareholders, 
but  that  this  liability  could  not  be  asserted  in  winding-up  pro- 
ceedings. The  answer  to  this  is,  I think,  simple.  The  bank,  by 
the  winding-up  order,  was  declared  to  be  an  incorporated  bank 
liable  to  be  wound  up  under  the  provisions  of  the  Winding-up  Act, 
and  the  matter  was  referred  to  the  Master  for  that  purpose.  It 
is  not  open,  then,  to  the  Master,  or  to  those  appearing  before  the 
Master,  to  enter  upon  any  such  inquiry.  The  reference  to  the 
Master  was  for  the  purpose  of  winding  up  the  affairs  of  the  bank 
as  a bank,  and  this  carried  with  it  a duty  upon  his  part  to  call  upon 
all  shareholders  to  make  good  the  double  liability,  if  this  is  neces- 
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sary,  as  it  unquestionably  is  here,  to  meet  the  demands  of  credi- 
tors. 

As  I have  said,  this  is  sufficient  to  dispose  of  the  appeal  with- 
out entering  upon  the  larger  discussion  which  Mr.  Bain  seeks  to 
present. 

Mr.  Bain  asks  that  his  clients  be  given  costs  out  of  the  estate. 
I cannot  conceive  of  any  principle  by  which  the  creditor  can  be 
ordered  to  pay  the  costs  of  the  debtors  of  a dispute  such  as  this,  in 
which  the  debtors  failed.  It  would  be  making  the  successful 
litigant  pay  the  costs  of  the  unsuccessful.  It  is  said  that  the 
Master  has  adopted  this  course.  I know  of  no  authority  for  so 
doing,  and  I decline  to  do  what  is  asked. 

The  shareholders  appealed  from  the  order  of  Middleton,  J.A. 

November  29.  The  appeal  was  heard,  by  Latchford,  C.J., 
Riddell,  Masten,  and  Orde,  JJ.A. 

Bain,  K.C.,  O’Donoghue,  K.C.,  and  M.  L.  Gordon,  for  the 
appellants,  argued  that  the  bank  never  was  a chartered  bank  after 
the  expiry  of  one  year  from  the  date  of  its  incorporation  by 
3 Edw.  VII.  ch.  127  (Dom.),  assented  to  on  the  10th  July,  1903. 
Counsel  also  contended  that  the  provisional  directors  were  never 
authorised  to  call  a meeting  of  the  shareholders  and  to  elect  per- 
manent directors  or  to  incur  liabilities,  because  at  the  date  of  the 
election  of  the  permanent  directors  $500,000  worth  of  capital  had 
not  been  bona  fide  subscribed,  as  required  by  the  Bank  Act,  and 
the  Treasury  Board  had  no  authority  to  issue  a certificate  per- 
mitting the  bank  to  issue  notes  or  commence  business  because  the 
requirements  of  the  Bank  Act  had  not  been  complied  with;  and 
the  certificate  of  the  Treasury  Board  is  not  conclusive  evidence 
of  the  conditions  precedent  having  been  complied  with.  There- 
fore it  was  ultra  vires  of  the  bank  to  receive  deposits,  and  the 
depositors,  were  not  entitled  to  recover  from  the  bank,  and  so  the 
shareholders  were  not  subject  to  double  liability:  Sinclair  v. 

Brougham,  [1914]  A.C.  398. 

Ludwig,  K.C.,  and  Shuyler,  for  the  liquidators,  respondents, 
were  not  called  upon. 

Cur.  ad.  vult. 

December  17.  The  judgment  of  the  Court  was  read  by  Orde, 
J.A. : — This  is  an  appeal  from  the  order  of  Middleton,  J. A.,  of 
the  19th  April,  1926,  dismissing  an  appeal  from  the  order  of  the 
Master  of  the  Supreme  Court  of  the  14th  January,  1926,  made 
43 — 59  o.l.r. 
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under  the  order  of  reference  in  the  winding-up  proceeedings, 
whereby  the  appellant  shareholders  were  declared  to  be  liable  as 
contributories  to  contribute  an  amount  equal  to  the  par  value  of 
the  shares  held  by  them  respectively. 

The  notice  of  appeal  set  forth  several  grounds  for  the  con- 
tention that  the  appellants  were  not  liable,  but  upon  the  argument 
before  us  these  grounds  were  reduced  to  two. 

It  was  urged  that  “ the  Home  Bank  of  Canada  never  was  a 
chartered  bank  after  the  expiry  of  one  year  from  the  date  of  its 
incorporation.”  By  this  presumably  was  meant  that  the  bank, 
which  was  unquestionably  incorporated  by  3 Edw.  VII.  ch.  127 
(Canada),  had  in  some  way  ceased  to  exist  as  a corporate  body. 
Quite  apart  from  the  effect  of  sec.  5 of  the  Bank  Act  of  1923 
(13  & 14  Geo.  V.  ch.  32)  and  schedule  A thereto,  and  of  the 
earlier  revisions  of  the  Bank  Act,  declaring  the  charter  of  the 
Home  Bank  of  Canada  still  to  be  in  force,  as  a complete  answer 
to  that  contention,  it  was  pointed  out  by  the  Court  that  it  was  not 
open  to  the  appellants  to  put  forward  such  a contention  while  the 
winding-up  order  remained  in  force.  The  appellants,  therefore, 
did  not  proceed  further  with  that  ground  of  appeal. 

The  other  ground  pressed  upon  us  was  that  at  the  date  of  the 
election  of  the  permanent  directors  of  the  bank  $500,000  of  capital 
stock  had  not  been  bona  fide  subscribed  as  required  by  the  Bank 
Act,  and  that  the  Treasury  Board  had  no  authority  to  issue  a 
certificate  permitting  the  bank  to  issue  notes  or  commence  the 
business  of  banking;  that  consequently  it  was  ultra  vires  of  the 
bank,  notwithstanding  that  the  certificate  of  the  Treasury  Board 
was  in  fact  issued,  to  receive  deposits,  and  that  the  depositors 
(whose  claims  against  the  bank  amount  in  the  aggregate  to  a very 
large  sum)  are  not  legally  entitled  to  recover  from  the  bank, 
thereby  leaving  no  liabilities  which  justify  the  declaration  in  the 
Master's  order  that  the  shareholders  are  liable  to  contribute  under 
the  double  liability  provisions  of  sec.  125  of  the  Bank  Act. 

It  was  not,  of  course,  in  the  strict  sense,  ultra  vires  of  the  bank 
to  receive  deposits.  The  receiving  of  money  upon  deposit  is  the 
primary  function  of  a bank : Falconbridge  on  Banking,  3rd  ed., 
p.  306.  A chartered  bank  in  Canada  is  given  ample  corporate 
capacity  to  receive  deposits,  not  only  as  an  essential  branch  of  the 
business  which  “ appertains  to  the  business  of  banking”  (sec. 
76  (d)),  but  under  an  express  power  conferred  by  sec.  95.  So 
that  when  it  is  urged  that  it  was  ultra  vires  to  receive  deposits  it  is 
only  in  the  sense  that  the  bank  or  its  directors  had  failed  to  comply 
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with  some  condition  precedent  to  the  exercise  of  its  corporate 
power  to  do  business. 

By  sec.  14  “ the  bank  shall  not  issue  notes  or  commence  the 
business  of  banking  until  it  is  has  obtained  from  the  Treasury 
Board  a certificate  permitting  it  to  do  so.”  The  bank  did  in  fact 
obtain  the  requisite  certificate  from  the  Treasury  Board,  bat  it  is 
said  that  the  requirements  of  the  Bank  Act  as  to  the  amount 
necessary  to  "be  bond  fide  subscribed  for  capita]  stock  had  not  been 
complied  with.  Nowhere  in  the  Act  is  compliance  with  the  condi- 
tions necessary  to  the  granting  of  the  Treasury  Board’s  certificate 
made  a condition  precedent  to  the  commencement  of  business. 
Certain  things  must  be  shewn  to  have  been  done  upon  the  appli- 
cation to  the  Treasury  Board  for  the  certificate,  and  “no  certifi- 
cate shall  be  given  by  the  Treasury  Board  until  it  has  been  shewn 
to  the  satisfaction  of  the  Board.  . . . that  all  the  requirements 
of  this  Act”  have  been  complied  with:  sec.  15,  subsec.  3. 

Except  in  some  proceeding  properly  brought  by  the  Attorney- 
General,  or  otherwise,  to  impeach  and  set  aside  the  certificate  upon 
the  ground  that  it  was  obtained  fraudulently  or  by  some  false 
representation,  how  can  any  court  declare  it  to  have  been  im- 
properly issued  or  to  be  void?  In  the  absence  of  some  provision 
in  the  Bank  Act  to  the  contrary,  I think  it  must  be  presumed  that 
once  the  certificate  was  issued  and  until  properly  set  aside,  it 
afforded  ample  notice  to  the  public  and  to  depositors  that  the  bank 
was  authorised  to  commence  business.  To  hold  otherwise  might 
lead  to  this  extraordinary  result,  that  several  hundred  years  after 
a bank  had  commenced  business  upon  the  faith  of  the  Treasury 
Board’s  certificate,  the  discovery  of  some  false  statement  upon  the 
application,  or  even  the  omission  of  some  requirement  which  the 
Treasury  Board  had  overlooked,  might  render  all  the  subsequent 
business  of  the  bank  illegal,  and,  if  the  appellants’  contentions  as 
to  the  effect  of  such  illegality  upon  the  rights  of  unsuspecting 
depositors  were  sound,  leave  the  depositors  without  any  recourse 
against  the  bank  or  its  shareholders.  It  would  require  the  most 
explicit  provision  to  that  effect  before  any  court  could  come  to 
such  a conclusion.  No  such  provision  is  expressed  in  or  to  be 
implied  from  the  Act.  On  the  contrary,  the  Treasury  Board  is 
made  the  tribunal  for  determining  whether  or  not  the  require- 
ments of  the  Act  have  been  complied  with ; and  when,  in  the  exer- 
cise of  the  power  given  it,  the  Board  has  issued  its  certificate,  then 
in  my  judgment  it  cannot  be  questioned  except  in  a proper  pro- 
ceeding to  impeach  it. 

Mr.  Bain  relied  upon  Sinclair  v.  Brougham . [1914]  A.C.  398. 
That  case  has  no  application  here.  There  the  taking  of  money 
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upon  deposit  was  quite  beyond  the  objects  and  powers  of  the  com- 
pany. It  was  a clear  case  of  ultra  vires  in  the  strict  sense;  the 
company  never  had  and  conld  not  give  itself  the  corporate  capacity 
to  embark  npon  a banking  business. 

Quite  apart  from  the  question  as  to  the  rights  of  the  depositors, 
there  is  a complete  answer  to  this  appeal.  The  shareholders  are 
clearly  subject  to  the  double  liability,  and  it  is  clear  that  there  are 
creditors  to  be  paid.  The  liquidators  ask  that  a call  upon  the 
shareholders  be  made  for  the  whole  of  the  amounts  which  they  are 
respectively  liable  to  contribute  under  sec.  125.  The  Master, 
under  the  reference  to  him,  has  seen  fit  to  comply  with  that  request 
and  to  make  the  necessary  order. 

For  the  Court  to  interfere  with  the  administration  of  the 
insolvent  estate  by  entering  upon  an  inquiry  as  to  whether  or  not 
the  whole  of  the  amount  due  should  be  paid  would  be  most  un- 
usual. That  is  for  the  Master.  If  upon  the  final  winding-up  it 
should  appear  that  any  shareholder  has  paid  more  than  is  neces- 
sary he  will  be  entitled  to  a refund. 

I find  it  difficult  to  understand  how  the  shareholders  can  have 
been  so  badly  advised  as  to  prosecute  such  a hopeless  contest  as 
the  present  one.  Nothing  but  the  magnitude  of  the  amount  in- 
volved and  the  number  of  those  affected  could  have  justified  the 
expense  incurred  in  taking  the  mass  of  evidence  adduced  before 
the  Master  or  the  solemn  presentation  to  the  Court  of  grounds 
which  would  have  been  treated  as  bordering  upon  the  frivolous  in 
a less  important  case.  Many  of  those  who  invest  in  shares  in  a 
joint  stock  enterprise  fail  to  appreciate  the  broad  gulf  that  separ- 
ates their  status  from  that  of  the  creditors.  By  subscribing  for 
or  acquiring  shares  every  shareholder  became  a debtor  to  all  the 
bank’s  creditors  in  this  sense:  that  he  pledges  every  dollar  paid 
upon  his  stock  and  his  further  personal  liability,  to  the  extent  of 
$100  for  every  share  so  acquired,  towards  the  payment  of  the  bank’s 
debts.  However  insolvent  the  bank  may  have  been  or  however 
fraudulent  or  misleading  the  conduct  of  its  directors,  those  who 
acquired  shares  thereby  assumed  towards  the  public  and  the  bank’s 
creditors  a share  in  the  responsibility  for  the  bank’s  management. 
So  far  as  creditors  are  concerned,  shareholders  cannot  escape  by 
saying  they  did  not  know  or  were  misled.  Grievous  as  their  loss 
may  be,  it  is  to  be  regretted  that  their  hopes  have  been  buoyed  up 
by  any  prospect  of  success  in  this  futile  effort  to  be  relieved  from 
the  position  in  which  they  chose  to  place  themselves  by  acquiring 
the  bank’s  shares.  Not  only  is  that  effort  hopeless,  but  many  of 
the  grounds  which  have  been  put  forward  to  support  it,  if  followed 
to  their  logical  conclusion,  might  conceivably  involve  the  repayment 
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by  the  shareholders  to  the  liquidator  of  all  the  dividends  received 
for  many  years  past. 

In  justice  to  Mr.  Bain  and  Mr.  O’Donoghue,  it  should  be  made 
clear  that  they  are  not  included  in  the  foregoing  criticism.  The 
question  of  liability  having  been  raised  by  a large  number  of  share- 
holders in  all  parts  of  Canada,  Mr.  Bain  and  Mr.  O’Donoghue 
were  specially  appointed  by  the  order  of  the  Master  to  represent 
the  shareholders  and  present  their  objections  to  the  'Court,  and 
they  quite  properly  fulfilled  their  duty  in  that  regard. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Thomson  y.  Thomson. 

Husband  and  Wife  — Separation  Agreement  ■ — Payments  by  Wife  — 
Interest — Rate  of,  not  Stated — Interest  Act,  R.S.C.  1906,  ch.  120, 
sec.  4 — Claim  for  Reformation — Counterclaim  by  Wife  to  Set  aside 
Agreement  for  Fraud  and  Duress — Evidence — Improvidence — Inde- 
pendent Advice — Confirmation  by  Conduct. 

In  an  action  by  a husband  against  his  wife  to  recover  arrears  of  in- 
terest alleged  to  be  due  under  a separation  agreement,  and  for  refor- 
mation of  the  agreement  so  as  to  avoid  the  consequences  of  sec.  4 
of  the  Interest  Act,  R.S.C'.  1906,  ch.  120,  it  was  held,  the  agreement 
being  to  pay  as  interest  on  $17,000  the  sum  of  $100  monthly,  that,  the 
yearly  rate  or  percentage  to  which  $100  monthly  was  equivalent  not 
being  expressly  stated  in  the  agreement,  the  statute  was  contra- 
vened and  the  husband’s  recovery  must  be  limited  to  the  statutory 
rate  of  5 per  cent,  per  annum;  and  the  agreement  could  not  be 
reformed,  in  the  absence  of  a clear  and  unequivocal  antecedent  bar- 
gain. 

Upon  the  wife’s  counterclaim  for  the  rescission  of  the  agreement  for 
fraudulent  misrepresentation  and  duress,  it  was  held,  by  the  major- 
ity of  the  Court,  that  she  understood  the  agreement,  had  indepen- 
dent advice,  and  was  not  misled  or  influenced  by  her  husband  in 
regard  to  her  legal  rights  or  the  meaning  and  effect  of  the  docu- 
ment; and  therefore  it  could  not  be  set  aside. 

Per  Hodgins,  J.A.: — That  the  agreement  was  induced  by  fraudulent 
misrepresentations  was  not  proved;  but  the  defendant,  although  she 
had  independent  advice,  was  never  free  from  the  terrorizing  influ- 
ence and  duress  exercised  by  her  husband  until  she  had  bound  her- 
self by  the  agreement;  and,  for  that  reason,  and  because  it  was 
improvident,  the  agreement,  if  attacked  shortly  after  it  was  made, 
could  probably  not  have  been  maintained;  but  the  defendant  as- 
sumed the  burden  of  the  agreement  as  a consideration  for  her  free- 
dom and  the  abandonment  by  the  husband  of  his  right  to  the  custody 
of  their  only  child,  and  continued  to  make  the  payments  to  her  hus- 
band for  nearly  five  years;  she  thus  confirmed  the  agreement  after 
she  had  escaped  from  her  husband’s  domination. 

Allcard  v.  Skinner  (1887),  36  Ch.  D.  145,  applied. 
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Action  by  Strathearn  Boyd  Thomson  against  his  wife  for 
rectification  of  a separation  agreement  dated  the  24th  December,. 
1920,  and  for  payment  of  moneys  alleged  to  be  due  for  interest 
under  the  agreement,  and  for  an  account. 

The  defendant  counterclaimed  against  the  plaintiff,  making 
their  infant  son  also  a party  defendant  to  the  counterclaim,  to  have 
the  separation  agreement  set  aside  and  for  an  account  of  the  plain- 
tiff’s dealings  with  her  property. 

The  action  and  counterclaim  were  tried  by  Wright,  J.,  with- 
out a jury,  at  a Toronto  sittings. 

D.  L.  McCarthy,  K.C.,  and  P.  E.  F.  Emily,  for  the  plaintiff. 

W.  N.  Tilley,  K.C.,  and  S.  F.  Washington,  K.C.,  for  the  de- 
fendant. 

Lyle  Ramsey,  for  the  Official  Guardian,  representing  the  infant. 

March  30.  Wright,  J. : — The  plaintiff  brings  this  action 
against  the  adult  defendant,  who  is  his  wife,  to  have  a certain 
separation  agreement  dated  the  24th  December,  1920,  rectified  to 
conform  with  what  he  alleges  was  the  true  agreement,  and  for  pay- 
ment of  certain  moneys  alleged  to  be  due  under  the  said  agreement 
by  way  of  interest.  He  also  claims  that  an  account  may  be  taken 
of  all  moneys  received  and  expended  by  the  defendant  Marjorie  S. 
Thomson  in  respect  of  property  known  as  the  Wentworth  Heights. 

The  adult  defendant,  as  well  as  denying  the  plaintiff’s  claim 
to  the  relief  sought  by  him,  asks  that  the  separation  agreement  be 
declared  null  and  void,  and  to  have  it  set  aside,  and  that  the 
plaintiff  may  be  ordered  to  give  an  account  of  his  dealings  with 
her  moneys  and  properties. 

The  infant  defendant  John  S.  H.  Thomson  submits  his  rights 
to  the  protection  of  the  Court,  and  it  has  been  arranged  between 
the  defendant  Marjorie  S.  Thomson  and  the  Official  Guardian 
that,  in  case  the  separation  agreement  is  set  aside,  provision  will 
be  made  for  the  infant  defendant,  or,  in  the  event  of  failure  to 
come  to  some  agreement,  the  matter  may  be  again  mentioned  as 
between  these  two  parties. 

The  evidence  adduced  at  the  trial  disclosed  a rather  unhappy 
married  life  between  the  parties,  in  many  respects.  They  were 
married  in  1910,  and  shortly  after  there  was  an  estrangement 
between  the  defendant  and  her  friends,  owing  to  the  attitude  of 
the  plaintiff  towards  them.  It  is  unnecessary  to  recite  the  differ- 
ent disputes  of  a personal  nature  here,  but  it  may  be  proper  to 
remark  that  the  plaintiff,  in  his  conduct  towards  this  defendant, 
was  most  arbitrary  and  tyrannical. 
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Shortly  after  their  marriage  the  plaintiff  assumed  practical 
control  of  the  defendant’s  properties,  which  chiefly  consisted  of  her 
interest  in  the  estates  of  Thomas  II.  Stinson  and  Agnes  Hope 
Stinson.  There  were  numerous  dealings  in  connection  with  real 
estate  belonging  to  the  defendant,  and  these  were  all  conducted 
by  the  plaintiff.  Although  requested  on  several  occasions  to  give 
an  account  to  the  defendant  of  his  dealings  with  the  property  or 
to  shew  how  these  properties  stood,  the  plaintiff,  through  one  pre- 
text and  another,  refused  to  do  so,  so  that  at  no  time  prior  to  the 
execution  of  the  separation  agreement  already  mentioned  had  the 
defendant  full  or  proper  information  as  to  the  plaintiff’s  dealings 
therewith,  or  as  to  the  position  of  the  properties.  Any  accounts 
given  by  him  were  of  a fragmentary  and  confused  nature. 

The  Stinson  estates  had  a large  number  of  mortgages,  and 
these  were  divided  between  the  defendant  and  her  two  brothers, 
Thomas  H.  Stinson  and  John  A.  Stinson. 

Out  of  the  proceeds  of  these  properties,  the  plaintiff  purchased 
real  estate  for  the  purposes  of  subdivision,  and  took  some  of  the 
conveyances  in  his  own  name.  It  is  alleged  by  the  defendant,  and 
the  evidence  establishes,  that  practically  all  the  moneys  that  went 
into  any  of  the  real  estate  were  the  property  of  the  defendant. 

From  1912  to  1920  the  defendant  received  from  the  two  estates 
already  mentioned  upwards  of  $20,000  for  principal,  as  well  as  a 
large  sum  for  interest,  and  the  larger  part  of  these  moneys  went 
into  the  properties  in  which  the  plaintiff,  who  at  one  time  was 
in  the  real  estate  business,  was  dealing. 

Ho  proper  account  was  kept  by  the  plaintiff  of  his  dealings 
with  the  defendant’s  property.  The  books  relating  to  the  same 
disappeared  in  the  year  1918,  shortly  before  an  action  was  com- 
menced by  him  against  the  Mercantile  Trust  Company,  so  that  no 
proper  account  was  available  at  the  trial  to  shew  how  the  plaintiff 
dealt  with  the  moneys  received  by  him  either  as  rents  or  for  the 
purpose  of  investment.  The  evidence  given  by  the  plaintiff  at  The 
trial  as  to  his  dealings  with  the  properties  was  unsatisfactory  and 
unreliable. 

There  was  continual  strife  between  the  parties,  so  that  in  1920 
the  adult  defendant  determined  she  would  stand  it  no  longer,  and 
then  for  the  first  time  she  consulted  Mr.  J.  I).  Beasley,  a solicitor 
of  Hamilton,  to  whom  she  made  known  her  difficulties.  As  a 
result,  Mr.  Beasley  had  an  interview  with  the  plaintiff,  who  in- 
structed him  to  draw  a separation  agreement,  and  it  is  in  respect 
of  this  separation  agreement  that  this  action  is  brought.  The 
material  provisions  of  this  agreement  are  as  follows : — 
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“ And  the  said  Marjorie  Stinson  Thomson  covenants  and 
agrees  with  the  said  Strathearn  Boyd  Thomson  and  the  Royal 
Trust  Company  to  pay  to  the  said  Royal  Trust  Company  the  sum 
of  $27,000  to  be  due  and  payable  as  follows  that  is  to  say : $10,000 
on  execution  of  these  presents  to  be  paid  to  the  Royal  Trust  Com- 
pany or  to  Strathearn  B.  Thomson  direct,  and  the  balance  of 
$17,000  at  the  expiration  of  20  years  from  the  date  hereof.  Pro- 
vided that  the  -said  Marjorie  Stinson  Thomson  shall  have  the 
privilege  of  paying  the  said  sum  of  $17,000  at  any  time  without 
notice  or  bonus.  And  the  said  Marjorie  Stinson  Thomson  further 
covenants  and  agrees  to  pay  interest  on  the  said  sum  of  $17,000 
at  the  rate  of  $100  monthly  to  be  payable  to  the  said  Royal  Trust 
Company  in  trust  for  the  said  Strathearn  B.  Thomson,  which  said 
sum  of  $100  shall  be  paid  by  the  Royal  Trust  Company  to  Strath- 
earn Boyd  Thomson  >at  its  absolute  and  uncontrolled  discretion. 
In  the  event  of  payment  of  said  sum  of  $17,000  by  Marjorie 
Stinson  Thomson  then  the  Royal  Trust  Company  shall  hold  said 
sum  as  trustee  for  the  lifetime  of  Strathearn  Boyd  Thomson  and 
invest  said  sum  as  directed  by  the  said  Strathearn  Boyd  Thom- 
son, paying  the  income  to  be  derived  therefrom  to  'Strathearn 
Boyd  Thomson  at  its  absolute  discretion.  And  in  the  event 
of  the  death  of  Strathearn  Boyd  Thomson  either  before  or 
after  payment  of  said  $17,000'  then  said  sum  of  $17,000  shall 
revert  to  and  become  the  property  of  Marjorie  Stinson  Thomson 
absolutely  if  she  survives  Strathearn  Boyd  Thomson  and  in  the 
event  of  the  death  of  Marjorie  Stinson  Thomson  before  the  death 
of  Strathearn  Boyd  Thomson  then  on  the  death  of  Strathearn 
Boyd  Thomson  the  said  sum  of  $17,000  shall  be  the  absolute 
property  of  John  Strathearn  Hope  Thomson. 

“ The  said  Marjorie  Stinson  Thomson  further  covenants  and 
agrees  that  she  will  sell  the  property  known  as  Wentworth  Heights 
and  pay  to  Strathearn  Boyd  Thomson  within  twenty  years  from 
the  date  hereof  one  half  the  net  proceeds  after  deducting  therefrom 
the  amount  by  which  the  liabilities  of  Strathearn  Boyd  Thomson 
exceeds  the  liabilities  shewn  in  the  hereunto  annexed  statement 
marked  ‘ Ad  And  the  said  Marjorie  Stinson  Thomson  shall  fur- 
nish to  Strathearn  Boyd  Thomson  an  annual  statement  of  account 
in  regard  to  said  Wentworth  Heights  property  under  oath. 

“ And  the  said  Strathearn  Boyd  Thomson  covenants  and  agrees 
with  the  said  Marjorie  Stinson  Thomson  that  she  the  said  Mar- 
jorie Stinson  Thomson  shall  have  the  sole  control,  management, 
maintenance,  and  guardianship  of  the  said  John  Strathearn  Hope 
Thomson  until  the  said  John  Strathearn  Hope  Thomson  shall 
attain  the  age  of  twenty-one  years. 
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“ And  Marjorie  Stinson  Thomson  covenants  and  agrees  that 
she  will  properly  educate  and  maintain  the  said  John  Strathearn 
Hope  Thomson.” 

The  draft  of  this  agreement  was  submitted  to  Mr.  O’Reilly,  a 
solicitor  practising  in  Hamilton,  who  suggested  certain  changes 
which  were  embodied  in  the  agreement  as  executed. 

The  adult  defendant  kept  up  the  monthly  payments  of  $100 
under  the  said  agreement  for  some  time,  but  at  the  date  of  the 
issue  of  the  writ  there  was  a balance  due  of  $952.  As  the  plaintiff 
was  pressing  for  payment,  she  consulted  a solicitor,  who  advised 
her  that  the  agreement  contravened  the  provisions  of  the  Interest 
Act,  eh.  120  of  the  Revised  Statutes  of  Canada  (1906),  and  that 
she  was  only  liable  to  pay  interest  on  the  sum  of  $17,000  at  the 
rate  of  5 per  cent,  per  annum.  A computation  being  made,  it  was 
found  that  the  payments  already  made  by  the  defendant  prior  to 
the  issue  of  the  writ  in  this  action  amounted  to  more  than  the 
interest  computed  at  the  rate  of  5 per  cent,  per  annum  on  the  said 
sum,  so  that  if  the  contention  of  the  adult  defendant  is  correct, 
the  plaintiff’s  action  must  fail  in  respect  of  that  portion  of  his 
claim. 

Owing  in  part  to  this  objection  or  contention,  the  plaintiff 
brought  this  action  to  have  the  agreement  rectified  by  the  insertion 
of  the  words  “ at  the  rate  of  7 per  cent,  per  annum  ” in  the  clause 
governing  the  payment  of  interest.  In  view  of  the  defence  and 
counterclaim  set  up  by  the  adult  defendant,  I do  not  think  it 
desirable  to  deal  with  this  contention  at  the  present  moment,  as 
if  the  defence  and  counterclaim  is  established  the  whole  agreement 
is  set  aside  and  there  is  nothing  left  for  rectification. 

It  is  contended  that  the  agreement  is  null  and  void,  inasmuch 
as  the  execution  of  the  same  was  procured  by  misrepresentation 
on  the  part  of  the  plaintiff  as  to  the  properties  owned  by  him  and 
the  value  thereof;  also  that  the  wife  had  no  proper  information, 
and  no  proper  independent  advice  as  to  her  position,  before  she 
entered  into  the  agreement.  It  is  further  claimed  on  her  behalf 
that  the  transaction  is  improvident  and  unconscionable. 

In  the  present  case  the  evidence  establishes  that,  owing  to  the 
confusion  into  which  the  plaintiff  had  thrown  his  wife’s  affairs, 
she  had  no  proper  information  as  to  the  state  of  her  properties 
or  her  ability  to  pay  the  amount  contracted  for,  and  no  proper 
information  was  given  to  Mr.  Beasley,  her  solicitor,  in  order  to 
place  him  in  a position  properly  to  advise  her  as  to  the  obligations 
she  was  assuming.  I think  the  principles  enunciated  by  the 
Judicial  Committee  of  the  Privy  Council  in  Bank  of  Montreal  v. 
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Stuart,  [1911]  A.C.  120,  are  directly  applicable  to  the  facts  in 
the  present  case.  See  particularly  the  judgment  at  pp.  136-139. 
The  solicitor,  Mr.  Beasley,  was  given  certain  information  by  the 
plaintiff  for  the  purpose  of  advising  the  defendant,  but  this  infor- 
mation was  misleading  and  incorrect. 

The  plaintiff  prepared  a _ schedule  shewing  his  assets  and  lia- 
bilities, which  when  produced  at  the  trial  was  attached  to  the 
separation  agreement  produced  by  the  plaintiff,  although  it  would 
appear  that  it  was  not  attached  at  the  time  of  execution.  It  was 
in  any  case  presented  to  Mr.  Beasley  for  the  purpose  of  estab- 
lishing the  fact  that  the  plaintiff  had  then  or  at  some  prior  date 
substantial  interests  in  properties  which  stood  in  his  wife’s  name 
or  were  conveyed  by  him  to  her.  As  shewn  by  this  schedule,  these 
properties  totalled  in  value  $54,182.  Against  this  the  liabilities 
were  stated  to  be  $18,220/ so  that  the  net  value  of  the  assets  was 
placed  at  about  $36,000.  The  values  of  these  assets  were  clearly 
shewn,  by  evidence  at  the  trial,  to  be  grossly  exaggerated  and  mis- 
leading. In  point  of  fact  the  plaintiff  had  no  interest  in  a great 
many  of  these  properties. 

By  a conveyance  dated  the  17th  January,  1918,  he  had  con- 
veyed practically  all  the  properties  mentioned  in  the  separation 
agreement  to  the  defendant  Marjorie  S.  Thomson.  It  appeared  in 
the  evidence  that  this  conveyance  was  made  shortly  before  the 
plaintiff  had  commenced  his  action  against  the  Mercantile  Trust 
Company,  which  was  afterwards  dismissed,  but  he  stated  in  the 
witness-box  that  it  was  not  made  with  a view  to  defeating  his 
creditors  or  to  place  his  properties  beyond  their  reach  in  the  event 
of  the  result  of  the  action  being  adverse  to  him. 

As  stated,  the  'action  was  dismissed  with  costs,  and  thereafter 
the  plaintiff  was  examined  as  a judgment  debtor.  The  true 
position  of  affairs  was  that  when  the  plaintiff  furnished  the 
schedule  of  properties  to  Mr.  Beasley,  he  had  practically  no  interest 
whatever  in  the  properties  set  forth  in  the  schedule,  so  that  such 
consideration  for  the  separation  agreement  was  entirely  illusory. 

Owing  to  the  long  continued  ill-treatment  of  the  defendant 
Marjorie  S.  Thomson  by  the  plaintiff,  she  was  in  such  a distressful 
condition  as  not  to  be  in  a position  properly  to  appreciate  the 
obligations  she  was  undertaking.  In  her  evidence  she  states  that 
the  plaintiff  was  using  <as  a weapon  a threat  that  he  would  take 
the  infant  John  H.  S.  Thomson  away  from  her  custody.  The 
plaintiff’s  evidence  was  to  the  contrary,  but  where  there  is  any 
contradiction  I accept  the  evidence  of  the  wife  as  more  reliable. 

All  these  different  elements  operated  to  reduce  her  will  power 
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to  a minimum,  so  that  in  fact  she  had  no  independent  will  of  her 
own,  but  acted  practically  as  the  husband  suggested.  There  was 
overreaching  by  the  plaintiff  in  the  procuring  of  the  agreement, 
and  it  was  a most  unconscionable  bargain. 

I think  the  principle  of  the  decisions  in  1 Voters  v.  Donnelly 
(1884),  9 O.R.  391,  and  Johnstone  v.  Johnstone  (1913),  28  O.L.R. 
334,  is  directly  in  point,  and  that  the  citation  in  this  last  case 
(p.  338)  from  Slater  v.  Nolan  (1876),  Ir.  R.  11  Eq.  367,  386, 
aptly  describes  the  conditions  existing  in  this  case.  To  some 
extent  there  was  a confidential  relationship  between  the  parties. 
The  plaintiff  had  acted  as  agent  for  his  wife,  or  trustee  in  the 
management  of  her  properties,  and  was  in  a position  to  take  an 
undue  advantage  of  the  defendant  owing  to  her  distressed  and 
desperate  condition  produced  by  the  plaintiff’s  conduct. 

The  plaintiff  took  an  undue  advantage  by  reason  of  the  circum- 
stances, and  it  could  not  be  said  that  the  parties  were  on  equal 
terms. 

It  might  be  well  to  follow  in  this  case  the  order  of  inquiry 
suggested  by  the  late  Chancellor,  Sir  John  Boyd,  in  Waters  v. 
Donnelly , where  he  says  (p.  401)  : — 

“ The  method  of  investigation  is  to  determine  first,  whether 
the  parties  were  on  equal  terms.  If  not,  and  the  transaction  is 
one  of  purchase,  and  any  matters  requiring  explanation  arise,  then 
it  lies  on  the  purchaser  to  shew  affirmatively  that  the  price  given 
was  the  value.” 

The  case  of  Hutchinson  v.  Standard  Bank  of  Canada  (1917), 
3*9  O.L.R.  286,  is  helpful  as  establishing  that  in  a case  such  as 
this  there  is  a duty  on  the  husband  to  prove  that  the  nature  of 
the  transaction  was  explained  to  the  wife,  and  I take  this  to  mean 
that  the  transaction  in  all  its  terms  and  possible  results  must  be 
fully  explained.  In  this  case  such  explanation  was  not.  given. 

Applying  these  tests  to  the  present  case,  there  can  be  no  doubt 
that  the  transaction  was  improvident  and  unconscionable,  and 
therefore  ought  not  to  be  binding  upon  the  adult  defendant. 

It  was  contended  by  the  plaintiff  that  at  most  the  transaction 
was  voidable,  and  that  it  could  not  now  be  set  aside,  as  it  would  be 
impossible  to  restore  the  parties  to  their  former  positions,  and 
that  the  defendant  had,  by  her  acquiescence,  waived  any  right  she 
might  otherwise  have  to  a cancellation  or  rescission  of  the  agree- 
ment. 

Where  it  is  not  possible  to  restore  the  parties  exactly  to  their 
former  positions,  but  they  can  be  adequately  compensated,  I think 
the  policy  of  the  Court  is  to  award  rescission  or  rather  to  set  aside 
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the  transaction.  This  is  particularly  so  where  the  wrongdoer  can 
be  adequately  compensated.  Here  there  was  nothing  to  compen- 
sate the  plaintiff  for  except  perhaps  that  he  gave  up  the  right  to 
custody  of  his  infant  son  for  a period  of  some  four  or  five  years, 
and  his  covenant  that  he  would  not  reside  in  the  county  of  Went- 
worth. 

The  evidence  impressed  me  that  these  matters  were  of  no  great 
concern  to  the  plaintiff,  who  apparently  had  made  up  his  mind  to 
return  to  England  and  reside  there,  so  that  I think  full  justice 
can  he  done  by  setting  aside  the  agreement.  As  to  instances  where 
rescission  was  granted  although  restitutio  in  integrum  was  im- 
possible, see  Adam  v.  Newbigging  (1888),  13  App.  Cas.  308;  Arm- 
strong v.  Jackson,  [1917]  2 K.B.  822. 

The  plaintiff  has  already  received  $10,000  from  the  defendant, 
as  well  as  the  monthly  instalments.  The  defendant  has  also  paid 
off  a considerable  part  of  the  plaintiff's  indebtedness,  and  she  is 
entitled  to  be  recouped  in  these  amounts. 

There  will  therefore  be  judgment  setting  aside  the  separation 
agreement,  and  directing  the  plaintiff  to  account  for  the  moneys 
received  by  him  under  such  agreement,  and  also  declaring  that  the 
defendant  is  entitled  to  recover  the  moneys  paid  by  her  to  or  on 
behalf  of  the  plaintiff. 

As  already  stated,  if  the  agreement  is  set  aside  there  is  no 
necessity  to  deal  with  the  question  of  rectification  of  the  separation 
agreement.  However,  in  case  the  action  should  go  further,  I con- 
ceive it  my  duty  to  make  a finding  upon  the  facts  as  established 
by  the  evidence. 

The  plaintiff  insisted  on  being  paid  $100  per  month,  and  the 
defendant  in  her  desperation  consented  to  this.  It  was  then  sug- 
gested* that  this  would  represent  the  interest  on  $17,000.  The 
agreement  was  drawn  so  far  as  the  monthly  payment  is  concerned 
in  its  present  form,  and  on  instructions  of  the  plaintiff  was  taken 
to  Mr.  O’Reilly,  a solicitor  in  Hamilton.  Mr.  O’Reilly  made 
several  changes  in  other  parts  of  the  document,  which  changes 
appear  in  the  draft  which  was  produced  at  the  trial.  Mr.  O’Reilly 
states  that  he  mentioned  to  Mr.  Beasley  that  there  should  be  a 
clause  stating  the  rate  of  interest  inserted,  but  Mr.  Beasley  has  no 
recollection  of  this.  I think  Mr.  O’Reilly  is  clearly  mistaken  in 
his  evidence  in  that  respect.  It  is  some  years  ago  since  the  trans- 
action took  place,  and  the  details  of  the  interview  might  easily 
pass  out  of  his  mind.  This  is  corroborated  by  the  circumstance 
that  he  was  under  the  impression  that  the  draft  agreement  pro- 
vided that  the  plaintiff  must  reside  outside  of  Canada,  whereas  the 
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draft  when  produced  shewed  that  snch  a condition  never  was  in 
the  agreement.  I think,  therefore,  the  plaintiff  has  failed  to 
establish  that  there  was  ever  any  agreement  or  understanding  that 
a provision  for  payment  of  interest  at  the  rate  of  7 per  cent,  per 
annum  should  be  inserted  in  the  agreement. 

There  is  another  serious  objection  to  having  the  agreement 
rectified  in  the  manner  claimed.  Interest  at  7 per  cent,  per  annum 
on  $17,000  is  $1,190,  but  it  is  quite  clear  that  the  defendant  was 
to  pay  $100  n month  or  $1,200  per  annum,  so  that  if  the  agreement 
was  rectified  in  the  manner  suggested  it  would  be  ambiguous  or 
contradictory  in  its  terms.  This  is  clearly  opposed  to  the  prin- 
ciples upon  whfch  rectification  is  made.  There  must  be  shewn  in 
the  first  instance  a clear  and  definite  agreement  between  the  par- 
ties, and  it  would  be  contrary  to  this  rule  to  have  an  agreement 
rectified  so  that  when  rectified  it  would  be  contradictory  in  its 
terms.  See  Kerr  on  Fraud  and  Mistake,  5th  ed.,  p.  536.  I think, 
therefore,  that  the  claim  for  rectification  must  in  any  case  be  dis- 
missed. 

The  plaintiffs  action  will  be  dismissed  with  costs,  and  the 
defendant’ s counterclaim  will  be  allowed  as  already  indicated. 

This  judgment  will  be  without  prejudice  to  the  right  of  the 
infant  to  have  his  interests  protected  in  the  manner  already  men- 
tioned. 


The  plaintiff  appealed  from  the  judgment  of  Wright,  J. 

June  1,  2,  4.  The  appeal  was  heard  by  Mulock,  O.J.O., 
Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

Gideon  Ghrant,  K.C.,  and  Smily,  for  the  appellant. 

Washington , K.C.,  and  C.  W.  R.  Bowlby,  for  the  defendant, 
respondent. 

Ramsey,  for  the  Official  Guardian. 

The  arguments  and  authorities  cited  are  referred  to  in  the 
judgments. 

December  23.  IIodgins,  J.A. : — Appeal  by  the  plaintiff  from 
the  judgment  of  Wright,  J.,  setting  aside  the  separation  agreement 
between  the  parties. 

The  plaintiff  and  defendant,  husband  and  wife,  were  married 
in  July,  1910.  One  boy  (now  nearly  14  years  of  age)  was  born 
to  them  on  the  12th  January,  1912.  The  defendant  possessed  a 
valuable  interest  in  the  Stinson  estate,  from  which  she  derived  a 
fair  income  as  well  as  payment  of  capital.  The  husband  gradu- 
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ally  succeeded  in  getting  the  management  of  his  wife's  property 
into  his  hands,  and,  as  counsel  for  the  wife  expressed  it,  “ he 
handled  her  money,"  a statement  conceded  by  his  counsel.  With 
some  profits  which  he  made  in  real  estate  and  from  capital  bor- 
rowed, and  with  his  wife's  money,  the  defendant  made  investments 
in  real  property  which  locked  up  a great  deal  of  money.  These 
transactions  were  carried  on  in  such  a way  that  the  investment  of 
the  wife's  money  was  made  in  the  plaintiff's  name  and  the  wife 
knew  little  or  nothing  of  the  details. 

The  plaintiff's  treatment  of  his  wife  is  thus  described  by  the 
learned  trial  Judge  [quoting  passages  from  the  judgment  of 
Weight,  J.,  supra]. 

This  does  not  overstate  the  husband's  disposition,  violence,  and 
influence.  The  result  of  his  conduct  thus  outlined  was  to  reduce 
the  wife  to  such  a state  of  distress  that  she  determined  to  get  rid 
of  him  at  all  costs. 

Following  her  overmastering  desire,  an  agreement  was  come  to, 
the  material  provisions  of  which  are  as  follows  [setting  them  out 
as  in  the  judgment  of  Wright,  J.,  supra]. 

This  agreement  now  forms  the  subject  of  the  present  litigation. 
The  wife  declined  to  continue  her  payments,  and  the  plaintiff 
brought  this  action  on  the  l'2th  October,  1925,  to  compel  payment, 
and  for  reformation  of  the  agreement  so  as  to  avoid  the  conse- 
quences of  sec.  4 of  the  Interest  Act.  The  defendant  set  up  that 
the  agreement  was  obtained  by  fraudulent  misrepresentation  and 
duress  and  asked  for  its  rescission,  failing  which  it  was  alleged 
that  it  offended  against  the  Interest  Act,  and  that  by  virtue  of  that 
statute  the  payments  to  the  plaintiff  were  limited  to  5 per  cent,  on 
the  $17,000  mentioned  in  the  agreement.  She  set  up  a counter- 
claim to  which  she  made  her  son  a party  and  claimed  that  the 
agreement  should  be  annulled,  an  account  taken  of  all  the  financial 
dealings  of  the  plaintiff  with  the  defendant's  money  and  of  the 
amount  said  to  be  overpaid  on  the  agreement,  and  payment  made 
of  the  amounts  found  .due  to  her. 

The  false  and  fraudulent  misrepresentations  alleged  are  that 
the  plaintiff  asserted  that  he  was  owner,  or  part  owner,  or  pos- 
sessed of  an  interest  in,  certain  properties,  and  was  releasing  that 
interest  to  the  defendant,  there  being  in  all  12  properties  involved. 
In  regard  to  these,  the  value  of  each  parcel  and  the  incumbrances 
affecting  some  of  them  were  also  said  to  have  formed  part  of  these 
misrepresentations.  Counsel  for  the  defendant,  however,  expressly 
disclaimed  any  assertion  that  the  incumbrances  were  wrongly  re- 
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presented,  admitting  that  the  defendants  solicitor  had  searched 
the  registry  office  and  knew  their  true  extent. 

The  learned  trial  Judge  gave  judgment  in  the  wife’s  favour 
and  set  aside  the  agreement.  The  plaintiff  appeals  from  that 
judgment  and  argues  that  the  agreement  should  stand,  that  the 
Interest  Act  does  not  apply,  and  that,  if  it  did,  reformation  was 
proper  and  reasonable.  The  appeal  raises  some  difficult  ques- 
tions. 

Upon  the  state  of  facts  found  by  the  trial  Judge  and  not  dis- 
puted before  us,  it  is  probable  that  if  the  agreement  had  been  at- 
tacked shortly  after  it  was  made  it  could  not  have  been  maintained. 
This  is  not  because  the  defendant  had  not  had  independent  advice 
and  counsel,  but  because  the  conduct  of  the  husband  and  the 
terrorizing  influence  and  duress  exercised  by  him  continued  down 
to  the  execution  of  the  settlement.  The  wife  was  never  free  from 
it  until  she  had  bound  herself.  It  is  essential  that  undue  influence 
and  duress  should  cease  before  and  not  after  the  act  which  it  com- 
pels, and  the  person  who  executes  must  be  emancipated  by  inde- 
pendent advice  acted  upon,  or  placed  in  a position  equivalent  to 
emancipation.  This,  I think,  is  the  explanation  of  what  is  said 
by  Farwell,  J.  (afterwards  L.J.),  in  Powell  v.  Powell,  [1900] 
1 Ch.  243,  where  he  points  out  that  the  same  influence  that  pro- 
duced the  desire  to  make  the  settlement  would  produce  disregard 
of  the  advice  to  refrain  from  executing  it,  and  so  defeat  the  rule. 
His  statement  that  the  independent  advice  must  have  been  acted 
upon  seems,  however,  to  be  too  wide.  If  the  independent  advice 
were  always  acted  upon  there  would  be  no  reason  for  the  rule.  The 
statement  goes  beyond  what  is  said  on  this  subject  by  Lord  Justice 
Fletcher  Moulton  in  In  re  Coomber,  [1911]  1 Ch.  723. 

It  is  not,  therefore,  so  much  a question  whether  the  'agreement 
was  originally  a voidable  one,  being  open  to  serious  objection 
as  being  obtained  both  by  undue  or  terrorizing  influence,  or,  in  one 
word,  duress,  and  as  being  improvident,  but  whether  after-events 
have  shewn  that  the  defendant  confirmed  it  when  removed  from 
her  husband’s  domination.  And  in  dealing  with  this  aspect,  such 
information  as  the  wife  in  fact  had,  and  the  advice  actually  given 
but  which  the  wife  disregarded,  cannot  properly  be  left  out  of  con- 
sideration. After  a reasonable  time  from  the  making  of  the 
agreement,  she  must  have  realised  and  rejoiced  in  her  release  from 
the  husband’s  malign  presence,  and  been  brought  face  to  face  with 
the  burden  she  had  assumed  as  a consideration  for  her  freedom. 
This  burden  was  the  payment  of  $100  a month  to  her  husband  out 
of  her  income,  and  the  payment  of  interest  or  principal  on  the 
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debts  agreed  to  be  assumed  and  the  carrying  charges  involved  in 
the  retention,  management,  care,  sale,  or  renting  of  the  properties 
taken  over,  in  which  she  had  now  at  all  events  (with  the  exception 
of  one)  the  sole  beneficial  interest.  Fraud  is  alleged  in  what  are 
called  the  representations  in  regard  to  the  plaintiff’s  interest  in 
the  properties  transferred,  as  well  as  to  their  value.  The  fact  that 
the  agreement  is  one  of  separation  is  no  bar  to  relief  in  such  a 
case:  Hutton  v.  Hulton,  [1917]  1 K.B.  813;  and  the  obtaining  of 
property  or  any  benefit  through  the  undue  and  unconscientious 
abuse  of  influence  by  a person  in  whom  trust  and  confidence  are 
placed  has  always  been  treated  as  fraud  of  the  gravest  character. 
It  is  further  alleged  here  that  the  husband  was  trustee  and  the 
agent  of  his  wife  in  regard  to  her  moneys  and  their  investment. 
Condonation  of  fraud  or  overreaching  can  only  be  asserted  where 
there  is  full  knowledge  of  all  the  facts  and  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release  from 
the  undue  influence  by  means  of  which  the  frauds  were  prac- 
tised: Moxon  v.  Payne  (1873),  L.R.  8 Ch.  881.  But  there  is  as 
well  an  equally  imperative  rule  that  when  the  influence  has  once 
ceased  the  Court  will  expect  to  find  prompt  steps  taken,  provided 
all  the  facts  are  known:  Turner  v.  Collins  (1871),  L.R.  7 Ch.  329; 
Hopkins  v.  Hopkins  (1900),  27  A.R.  658.  And  of  its  ceasing, 
some  positive  act  or  some  complete  abandonment  must  be  shewn  in 
order  to  determine  it:  Rhodes  v.  Bate  (1865),  L.R.  1 Ch.  252. 

I have  carefully  read  and  considered  the  evidence,  and  particu- 
larly what  was  referred  to  by  counsel.  It  cannot  be  said  with  any 
truth  that  the  wife  was  a weak  character.  Her  familiarity  with 
the  possession  of  money  and  her  constant  efforts  to  obtain  state- 
ments regarding  its  investment,  her  steady  adherence  to  what  she 
calls  family  tradition,  her  resolute  silence  to  outsiders  as  to  her 
domestic  troubles,  her  resistance  to  and  disagreements  with  her 
husband  on  several  important  occasions,  and  the  carrying  out  of 
her  own  will  contrary  to  his  very  forcibly  expressed . wishes,  all 
point  in  the  other  direction.  Her  resolve  to  seek  and  to  make  a 
living  for  herself  after  the  separation,  necessary  because  of  the 
burden  she  had  assumed,  indicates  a rather  strong  and  admirable 
character.  But  the  sinister  and  humiliating  attitude  and  actions  of 
her  husband  at  last  broke  her  resolution  down  and  produced  a state 
of  mind  obsessed  with  the  desire  to  get  rid  of  him  once  and  for  all. 
This  condition  rendered  advice  and  reason  unavailing  to  change 
her  determination.  But  there  can  be  no  doubt  that,  after  she  had 
accomplished  her  desire,  and  the  plaintiff  had  taken  himself  off, 
her  natural  strength  of  purpose  and  common  sense  asserted  itself. 
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She  herself  says  that  after  she  signed  the  agreement  and  got  into 
her  affairs  she  learned  the  heavy  burden  she  had  assumed  in  regard 
to  carrying  charges,  and  in  1921  she  definitely  made  up  her  mind 
to  equip  herself  to  earn  her  living.  She  did  so,  and,  after  edu- 
cating herself,  acquired  a salaried  position  of  responsibility  in 
1923,  which  she  now  holds.  She  did  this  because  “ she  thought  it 
more  decent  to  earn  than  to  ask,”  and  she  paid  the  $100  a month 
from  1920  until  1924,  when  this  action  was  threatened.  She  is 
insistent  even  yet  that  what  she  did  was  done  to  secure  and  hold 
the  full  benefit  of  her  separation  from  her  husband,  and  she  admits 
that  he  too  has  performed  his  part.  So  that  it  is  a natural  infer- 
ence that  whatever  difficulties  she  encountered  in  carrying  out  her 
part  of  the  agreement  she  thought  them  well  worth  the  benefit 
she  had  secured.  In  regard  to  the  argument  so  earnestly  pressed 
that  she  was  the  victim  of  fraud  and  misrepresentation  in  respect 
to  the  values  of  the  properties,  and  as  to  her  husband’s  possession 
of  an  interest  therein,  there  are  certain  matters  of  consequence  to 
be  considered.  That  she  did  not  investigate  these  points  and  that 
neither  Mr.  Beasley  nor  Mr.  Hope  did,  is  established.  But  this,  she 
says,  was  for  the  reason  that  investigation  would  have  taken  some 
weeks,  and  she  was  too  eager  to  get  rid  of  her  husband’s  presence. 
Besides,  Mr.  Hope  was  her  uncle  and  friend  and  he  and  Mr. 
Beasley  had  promised  to  look  after  her.  The  properties  were 
bought  before  1912  and  were  of  a speculative  nature.  This  was, 
I think,  quite  within  her  knowledge : she  knew,  for  instance,  that 
the  Ancaster  farm  was  bought  for  $3,500,  though  put  in  1920  at 
$12,000.  She  was  aware  that  a large  amount  of  her  money  was 
used  in  the  acquisition  of  these  properties.  The  boom  had  burst 
in  1913,  the  Great  War  began  in  1914,  and  in  1920  they  were  still 
unsaleable.  But  she  had,  all  through,  the  impression  gained  by 
the  receipt  from  time  to  time  of  capital  from  the  Stinson  estate 
and  its  gradual  absorption  by  her  husband,  that  she  had  about 
$20,000  invested  in  them.  This  impression  was  caused  in  her 
mind  by  deducting  from  her  capital  receipts  what  she  knew  was 
spent  in  directions  other  than  real  estate  investments.  This  was 
before  she  attempted,  at  a much  later  period,  to  ascertain  from 
Miss  Price  the  exact  figures  which  Miss  Price  had  in  the  books  of 
the  estate  under  her  charge.  The  husband  asserts  that  he  did  in 
fact  invest  moneys  of  his  own  in  these  properties,  and  gives  details, 
not  always  convincing,  as  to  their  amount.  But  there  is  enough 
to  shew  that  he  earned  and  made  from  time  to  time  moneys  from 
stocks,  horses,  and  land,  and  that  he  borrowed  a considerable 
amount.  He  also  asserts  that  in  1916  he  paid  the  defendant’s 
sister-in-law  for  her  interest  in  the  Herkimer  house  property  and 
44 — 59  o.l.r. 
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lent  her  brother  a sum  said  to  be  about  $4,000,  that  the  Herkimer 
house  was  turned  into  an  apartment-house,  and  he  says  that  he 
spent  on  it  about  $2,500.  He  claimed  also  that  a profit  was  made 
in  the  Bedford  Park  property  and  that  he  put  money  into  Went- 
worth Heights  and  other  real  estate  ventures,  and  that  he  bor- 
rowed money  from  or  on  the  security  of  Sir  John  Hendrie.  I 

mention  these  things  not  as  indicating  the  belief  that  they  are 
proved  clearly  and  convincingly,  but  that  during  the  married  life 
of  the  plaintiff  and  defendant  they  might  well  have  led  the  wife 

to  the  belief,  which  she  admits  she  had  in  1920,  that  her  husband 

did  have  some  money  interest  in  the  properties  then  transferred 
to  her,  though  the  legal  title  was  in  her  name  in  all  but  two  cases. 
These  two  were  conveyed, _ subsequent  to  the  agreement,  to  the 
defendant.  In  1918,  apparently  with  a view  to  avoid  liability  for 
costs,  the  plaintiff  had  transferred  to  his  wife  all  the  properties 
except  the  two  already  mentioned.  This  would  seem  to  put  an 
end  to  the  relation  of  principal  and  agent  in  relation  to  the  in- 
vestment of  the  defendant’s  money.  In  at  least  two  cases  she 
executed  declarations  of  trust  in  his  favour. 

With  every  belief  in  the  defendant’s  statement  that  she  was 
kept  in  ignorance  of  many  details  of  the  transactions  and  of  her 
husband’s  dealings  with  her  moneys,  I cannot  but  come  to  the 
conclusion  that,  although  she  knew  in  1920  that  since  1918  he 
had  no  legal  interest  in  these  various  properties,  she  was  aware 
that  he  claimed  still  to  possess  some  beneficial  interest  therein 
and  that  she  believed  it  to  exist — an  interest  which  in  the  sense 
spoken  of  has  not  been  proved  to  be  non-existent.  The  defend- 
ant’s counsel  was  obliged  to  admit  that  in  regard  to  two  properties 
he  had  not  shewn  the  absence  of  any  interest.  The  gravamen  of 
the  charge  of  fraud  and  misrepresentation  does  not  really  lie  in 
the  question  whether  he  had  an  interest  or  not,  but  in  the  assertion 
that  he  magnified  the  value  of  that  interest  by  misrepresenting 
the  value  of  the  property  in  which  he  claimed  a share.  The  values 
put  in  the  list  of  assets  produced  to  Mr.  Beasley  were  thought 
by  that  gentleman  to  be  excessive  and  exaggerated.  He  told  the 
defendant  that  they  were  speculative  properties  and  that  she 
should  hold  out  and  get  a better  agreement.  Indeed  it  must  have 
been  patent  to  any  one  that,  there  being  no  movement  in  real  estate 
then,  they  were  not  cash  or  present  market  values  and  were  not 
intended  or  represented  as  such.  A circumstance  mentioned  by 
Mr.  Beasley  seems  to  confirm  this.  It  is  that  the  plaintiff  insisted 
on  compensation  for  the  loss  he  would  sustain  by  being  deprived 
of  the  right  to  handle  these  properties,  saying  practically  that  the 
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values  were  those  he  himself  could  get,  if  allowed  to  handle  them. 
And  this  is  in  no  sense  present  market  value. 

Against  this  is  the  fact  that  the  plaintiff  put  them  in  at  the 
figures  appearing  in  the  list  because,  as  he  said,  “ She  had  to  take 
over  the  liabilities  and  wanted  to  arrive  at  what  would  be  fair 
consideration  to  allow  for  the  assets  that  I was  leaving,”  and  he 
asserted,  at  the  time,  that  the  properties  in  this  list  were  “ worth  ” 
the  figures  that  were  against  them,  and  that  his  wife  accepted  his 
statement  as  to  his  interest  in  the  properties,  as  she  expressed  it, 
absolutely.”  Mr.  Beasley  advised  her  that  the  properties  were 
too  high,  and  they  were  pared  down  with  the  plaintiff’s  consent  to 
what  they  appear  in  the  agreement. 
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What  I think  is  important  in  all  this,  as  affecting  confirmation, 
is  that  she  knew  two  things,  viz.  (1)  that  he  claimed  an  interest 
which  with  her  intimate  knoweldge  of  his  methods  and  devices 
she  accepted  as  existing,  and  (2)  that  these  values  were  his  own 
idea  of  what  the  properties  were  worth.  As  to  No.  2 there  is  no 
fraud  established,  for  it  was  bare  assertion,  and  it  was  folly  to 
give  credit  to  such  assertion  ( Harvey  v.  Young  (1602),  Yelverton 
20).  I cannot  conclude,  after  reading  her  evidence,  that  she 
believed  in  him  sufficiently  to  trust  him  in  the  matter  of  values, 
discredited  as  they  were  by  Mr.  Beasley.  I do  not  think  she  relied 
on  these  statements  at  all.  They  were  practically  her  properties 
by  reason  of  her  money  being  in  them,  and  her  only  interest  in 
their  value  was  its  relation  to  his  interest  in  them  for  which  she 
was  to  pay.  The  amount  which  she  agreed  upon  was  more  than 
his  interest  as  it  appeared  from  the  figures,  and  it  was  settled  at 
that  amount,  according  to  Mr.  Beasley,  because  the  defendant 
could  pay  no  more. 

The  information  possessed  by  or  given  to  the  defendant,  which 
I have  indicated,  though  it  did  not  weigh  with  her  in  her  then 
state  of  mind,  is  not  to  be  ignored.  It  remains  a factor  of  know- 
ledge which  must  be  considered  in  judging  her  actions  after  the 
husband’s  absence  enabled  her  to  view  the  situation  free  from  his 
disturbing  presence  and  influence. 

It  leads  to  the  conclusion  that  her  continued  payment  of  the 
$100,  and  her  fixed  determination  to  retain  the  custody  of  her 
child,  and  her  resolute  facing  for  four  years  of  the  burden  of  the 
carrying  charges  on  the  properties  and  of  the  debts  she  assumed, 
confirmed  in  a very  definite  way  the  value  to  her  of  the  practical 
consideration  she  received,  namely,  freedom  from  her  husband  and 
his  abandonment  of  the  right  to  assert  his  claim  to  his  son.  The 
son  is  now  14  years  old,  and  the  father’s  right  to  his  society  during 
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the  most  interesting  years  of  his  life  was  given  up.  These  con- 
siderations cannot  now  be  effectually  restored,  she  has  enjoyed 
and  consciously  valued  them,  nor  can  it  be  said  that  the  handling 
over  of  the  husband’s  interest,  whatever  its  nature  or  extent,  was 
the  sole  or  even  the  principal  advantage  she  obtained  by  this 
separation  agreement.  In  1923  he  offered  to  come  back  and  she 
refused — preferring  her  then  position  to  a cancellation  of  the 
agreement.  I am  satisfied,  for  these  reasons,  that  she  was  not 
misled,  as  her  counsel  claims,  and  that  what  is  now  set  up  is  not  a 
sufficient  reason  for  failing  to  give  effect  to  her  subsequent  actions. 

In  Allcard  v.  Skinner  (1887),  36  Ch.  D.  145,  Lord  Justice  Lind- 
ley  makes  some  observations  which  I think  may  fitly  be  applied  here. 
He  says  (p.  187)  : — 

“ So  long  as  the  relation  between  the  donor  and  the  donee 
which  invalidates  the  gift  lasts,  so  long  is  it  necessary  to  hold  that 
lapse  of  time  affords  no  sufficient  ground  for  refusing  relief  to  the 
donor.  But  this  necessity  ceases  when  the  relation  itself  comes 
to  an  end ; and  if  the  donor  desires  to  have  his  gift  declared  invalid 
and  set  aside,  he  ought,  in  my  opinion,  to  seek  relief  within  a 
reasonable  time  after  the  removal  of  the  influence  under  which 
the  gift  was  made.  If  he  does  not  the  inference  ’is  strong,  and  if 
the  lapse  of  time  is  long  the  inference  becomes  inevitable  and 
conclusive,  that  the  donor  is  content  not  to  call  the  gift  in  ques- 
tion, or,  in  other  words,  that  he  elects  not  to  avoid  it,  or,  what  is 
the  same  thing  in  effect,  that  he  ratifies  and  confirms  it.” 

As  to  the  claim  for  reformation  made  by  the  plaintiff,  the  case 
stands  thus.  The  plaintiff’s  evidence  and  his  pleading  state,  and 
in  this  he  is  corroborated  by  Mr.  O’Reilly,  K.O.,  that  the  agree- 
ment was  that  interest  at  the  rate  of  7 per  cent,  was  to  be  paid 
monthly  on  the  $17,000  mentioned  in  the  agreement,  which  sum 
he  was  not  to  get  for  20  years,  and  this  interest  was  roughly  calcu- 
lated as  being  equivalent  to  $100  per  month.  The  defendant  in 
her  pleadings  asserts  that  $100  per  month  was  the  least  the  plain- 
tiff would  agree  to  and  that  it  was  not  founded  on  any  calculation 
of  interest,  nor  was  there  any  bargain  to  pay  interest.  Mr.  Beasley, 
however,  says  that  “ the  rate  of  interest  was  to  be  $100  a month,” 
and  this  is  the  way  in  which  the  agreement  expresses  it.  He  further 
says  that  the  $100  per  month  was  “ a sort  of  interest  on  that 
money  ($17,000),  income  from  the  money.”  The  plaintiff’s 
counsel  on  the  appeal,  contrary  to  the  plaintiff’s  pleadings  and 
evidence,  argued  that  there  was  no  agreement  as  to  interest  and 
that  word  should  be  struck  out. 

The  agreement  bears  out  the  plaintiff’s  pleading  and  evidence, 
in  so  far  that  interest,  though  not  the  rate  thereof,  is  mentioned 
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in  it,  and  in  that  evidence  Mr.  Beasley  seems  to  agree.  I do  not 
think  we  can  disregard  this  pleading  and  evidence  because  his 
counsel  takes  a different  stand  now.  But  what  is  more  important 
is  that  there  is  a complete  contradiction  between  the  two  parties  to 
the  transaction  as  to  the  exact  terms  of  the  bargain.  In  that  case 
the  essential  prerequisite  to  the  judicial  exercise  of  the  power  to 
reform  an  agreement,  namely,  a clear  and  unequivocal  antecedent 
bargain,  is  absent.  The  learned  trial  Judge  thought  that  Mr. 
O’Reilly  had  forgotten  what  had  occurred  on  this  point.  But  I do 
not  think  his  positive  evidence  can  be  disregarded  on  that  assump- 
tion. The  result  is  that  we  cannot  strike  out  the  word  “ interest,” 
and  the  agreement  must  stand  as  written. 

The  next  question  is  whether  the  Interest  Act  (R.S.C.  1906, 
ch.  120)  applies. 

Section  4 of  that  Act  is,  so  far  as  relevant,  as  follows : — 

“ Whenever  any  interest  is,  by  the  terms  of  any  . . . contract 
. . . made  payable  at  a rate  or  percentage  per  . . . month,  or 
at  any  rate  or  percentage  for  any  period  less  than  a year,  no 
interest  exceeding  the  rate  or  percentage  of  5 per  centum  per 
annum  shall  be  . . . payable  or  recoverable  on  any  part  of  the 
principal  money  unless  the  contract  contains  an  express  statement 
of  the  yearly  rate  or  percentage  of  interest  to  which  such  other  rate 
or  percentage  is  equivalent.” 

In  the  written  agreement  this  provision  occurs : — 
u And  the  said  Marjorie  Stinson  Thomson  further  covenants 
and  agrees  to  pay  interest  on  the  said  sum  of  $17,000  at  the  rate 
of  $100  monthly.” 

This  sum  of  $17,000  is  described  as  the  balance  of  $27,000, 
less  $10,000  payable  in  cash,  and  is  a deferred  payment,  not  due 
for  20  years. 

It  will  be  seen  that  the  yearly  rate  or  percentage  to  which  this 
rate  of  $100  monthly  is  equivalent  is  not  expressly  stated  in  the 
contract  and  so  contravenes  the  statute.  Hence  the  recovery  must 
be  limited  to  the  statutory  rate  of  5 per  cent,  per  annum. 

I think  judgment  should  be  entered  allowing  the  plaintiff’s 
appeal  from  that  part  of  the  judgment  setting  aside  the  agreement 
arid  dismissing  the  plaintiff’s  appeal  on  the  question  of  reformation. 
N"o  account  can  be  ordered,  as  asked  in  the  pleadings,  in  reference  to 
Wentworth  Heights,  as  the  period  of  20  years  within  which  the 
defendant  can  sell  is  not  yet  up,  and  no  sale  has  taken  place.  The 
judgment  should  contain  a direction  that  an  inquiry  is  to  be  made 
and  an  account  taken  by  the  Registrar  of  this  Court  as  to  whether 
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the  defendant  has  overpaid  the  plaintiff  since  the  agreement  was 
made,  having  regard  to  sec.  4 of  the  Interest  Act.  If  so,  the 
amount  of  such  overpayment  is  to  be  credited  upon  future  pay- 
ments and  those  now  overdue,  and  the  judgment  should  so  provide. 

In  litigation  such  as  this  and  because  the  plaintiff  has  suc- 
ceeded in  part  and  the  defendant  in  part,  there  should  be  no  costs 
of  the  appeal  nor  of  the  action  throughout. 


Ferguson,  J.A. : — I have  had  the  benefit  of  perusing  and  con- 
sidering the  opinion  of  my  brother  Hodgins,  and  agree  in  the 
result  proposed  by  him,  though  I,  in  some  respects,  take  a different 
view  of  the  meaning  and  effect  of  the  evidence  from  that  taken  by 
him  and  the  learned  trial  Judge.  I am  of  opinion  that  the  de- 
fendant’s evidence  establishes  that,  while  the  plaintiff’s  misconduct 
impelled  her  to  seek  a separation,  yet  the  agreement  of  separation 
was  asked  for  by  her  and  was  negotiated,  settled,  and  executed  at 
a time  when  the  parties  were  at  arms’  length  and  with  the  advice 
and  assistance  of  independent  counsel,  also  that  at  the  time  she 
executed  the  agreement  the  defendant  well  knew  and  understood 
the  terms  and  conditions  thereof,  and  did  not  enter  into  it  under 
any  misapprehension  as  to  her  rights,  or  as  to  the  meaning  and 
effect  of  the  document,  and  that  in  the  settling  of  the  terms  and 
conditions  of  the  said  agreement  she  was  not  subject  to  the  control 
and  influence  of  the  plaintiff,  and  was  not  misled  or  deceived  by 
him  as  to  her  legal  rights,  or  as  to  the  terms  or  the  meaning  and 
effect  of  the  document  or  otherwise. 


/ 

Mulock,  C.J.O.,  and  Magee  and 
Ferguson,  J.A. 


Smith,  JJ.A.,  agreed  with 
Appeal  allowed  in  part. 
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12  Q.B.  511,  distinguished. 
Halls  v.  Mitchell,  590. 
Sinclair  v.  Brougham,  [1914] 
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A.C.  398,  distinguished.  Re 
Home  Bank  of  Canada,  654. 

Singer  v.  Goldliar  (1924),  55 
O.L.R.  267,  applied.  Prousky 
y.  Adelberg,  471. 

Smith  v.  Chadwick  (1882-4), 
20  Ch.  D.  27,  9 App.  Cas.  187, 
followed.  Leeson  v.  Darlow, 
421. 

State  v.  Clifford  (1892),  86 
Iowa  550,  approved.  Rex  y.  De- 
metrio,  249. 

Stuart  v.  Bell,  [1891]  2 Q.B. 
341,  referred  to.  Halls  y.  Mit- 
chell, 590. 

Toronto,  City  of,  v.  Toronto 
Railway  Co.  (1926),  58  O.L.R. 
283,  affirmed.  City  of  Toronto 
v,  Toronto  Railway  Co.,  73. 

Toronto  City  Corporation  v. 
Toronto  Railway  Corporation, 
[1925]  A.C.  177,  193,  referred 
to.  City  of  Toronto  y.  Toron- 
to Railway  Co.,  73. 

Toronto  Finance  Corporation 
Ltd.  and  Cook  y.  Banking  Service 
Corporation  Ltd.  (1925),  57  O. 
L.R.  514,  affirmed.  Toronto  Fin- 
ance Corporation  Ltd.  and 
Cook  y.  Banking  Service  Cor- 
poration Ltd.,  278. 

Toronto  General  Trusts  Corpor- 
ation v.  RosenfieJd  (1925),  58  O. 
L.R.  23,  followed.  Re  Minehan, 
389. 

Toronto  Poiver  Co.  v.  Pask- 
wan,  [1915]  A.C.  734,  738,  ap- 
plied. Elliott  v.  Toronto 
Transportation  Commission, 
609. 

Toronto  Public  School  Board 
and  City  of  Toronto,  Re  (1901), 
2 O.L.R.  727,  followed.  Niagara 
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CASES — ( Continued. ) 
Public  School  Board  (Section 
4)  v.  Queenston  Branch  Wo- 
men's Institute,  213. 

Torrance  v.  Ilford  Urban  Dis- 
trict Council  (1909),  7 L.G.R. 
554,  distinguished.  Greer  v. 
Township  or  Mulmur,  259. 

Union.  Bank  of  Canada  v.  Net- 
Met  on  (1924),  55  O.L.R.  643,  re- 
ferred to.  Campbell  v.  Raynor, 
466. 

United  Fuel  Supply  Co.  v.  Vol- 
canic Oil  and  Gas  Co.  (1911),  3 
O.W.N.  93,  20  O.W.R.  78,  85, 
applied  and  followed.  Ruther- 
ford v.  Rispin,  506. 

Vancouver , City  of , v.  Cum- 
mings (1912),  46  Can.  S.C.R. 
457,  followed.  Greer  v.  Town- 
ship of  Mulmur,  259. 

Walker  v.  British  Columbia 
Electric  Bailway  Co.,  [1926]  1 
D.L.R.  1162,  referred  to.  Bizeau 
y.  Canadian  National  Railway 
Co.  and  Aziz,  549. 

Watson  v.  McEiuan,  [1905]  A. 
C.  480,  followed.  Halls  y.  Mit- 
chell, 355. 

West  ( F . E.)  & Co.,  Be 

(1921),  50  O.L.R.  631,  2 C.B.R. 
3,  followed.  Re  Wright  and 
Sciiwalm,  195. 

West  v.  Hughes  (1925),  58  O. 
L.R.  183,  followed.  Re  Rowan 
and  Eaton,  379. 

Wheeler,  Be  (1926),  59  O.L.R. 
223,  applied  and  followed.  Re 
Speer,  385. 

Wolmershausen,  Be  (1890),  62 
L.T.R.  541,  specially  referred  to. 
Re  Thomson,  449. 


CASUAL  EMPLOYMENT. 

See  Negligence,  3. 

CHALLENGE  OF  JURORS. 

See  Criminal  Law,  5. 


CHARGE  ON  LAND. 

See  Company,  2 — Land  Titles 
Act. 


CHEQUE. 

See  Banks  and  Banking,  1 — 
Contract,  3. 


CHOSE  IN  ACTION. 

See  Carriers. 


CIRCUMSTANTIAL  EVI- 
DENCE. 

See  Ciminal  Law,  4. 


CLASS-ACTION. 

See  Parties. 


CLUB. 

Voluntary  Unincorporated  As- 
sociation— Land  Owned  by  Mem- 
bers as  Tenants  in  Common  — 
Buies  and  Begulations — Effect  of 
— Bestmint  on  Alienation — Buie 
against  Perpetuities — Terminat— 
tion  of  Tenancy  in  Common  — 
Conveyance  of  all  Interests  to  one 
Tenant — Severalty. 

Rutherford  v.  Rispin,  506. 


COMMERCIAL  SUCCESS. 

See  Patent  for  Invention,  2. 


COMMITTEE. 

See  Lunacy. 


COMMON  EMPLOYMENT. 

See  Negligence,  3. 
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COMPANY. 

1.  Contract  — Allotment  of 
Shares  in  Consideration  of  Agree- 
ment to  Perform  Services — Rela- 
tion of  Value  of  Services  to  Par 
Value  of  Shares — Ultra  Vires — 
Ratification  — Novation  — Pow- 
ers of  Common  Law  Corporation 
— Ontario  Companies  Act , sec. 
210  ( 6 Geo.  V.  ch.  35,  sec.  6)  — 
Limitation  of  Liability  of  Share- 
holders— Agreement  to  Procure 
Subscriptions  for  Shares  — Sec. 
100(2)  of  Act — Breach  of  Cove- 
nant — Damages  — Payment  for 
Services  Rendered  — Joinder  of 
Shareholder  as  Co-plaintiff  with 
Company  — Retention  of  Benefit 
— Costs. 

Toronto  Finance  Corpora- 
tion Ltd.  and  Cook  y.  Banking 
Service  Corporation  Ltd.,  278. 

2.  Dominion  Companies  Act, 
sec.  69 A (7  & 8 Geo.  V.  ch.  25, 
sec.  9) — Trust-deed  — Charge  on 
Land  and  Movable  Assets — Whe- 
ther Necessary  to  Register  under 
Bills  of  Sale  and  Chattel  Mort- 
gage Act — e< Floating  Charge”  — 
Assignment  of  Booh  Debts  Act, 
1923, 13  & H Geo.  V.  ch.  29. 

Gordon  Mackay  & Co.  Ltd.  y. 
J.  A.  Larocque  Co.  Ltd.,  293-. 

3.  Incorporation  under  Domin- 
ion Companies  Act — Agreement 
with  Promotion  Syndicate — Con- 
tract and  Options  Transferred  and 
Services  Rendered  by  Syndicate — 
Allotment  of  Bloch  of  Common 
Shares  as  Fully  Paid  to  Syndicate 
in  Consideration  of — Portion  of 
Bloch  to  be  Held  for  Company 
and  Used  for  Bonusing  Subscrib- 
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COMPANY—  (Continued. ) 
ers  for  Preferred  Shares  — Sub- 
scription for  Preferred  Shares  — 
Subscriber  to  Receive  Bonus  of 
Common  Shares — Illegal  Contract 
— Ultra  Vires — Procuring  Com- 
mon Shares  from  Bloch  Allotted 
to  Syndicate — Issue  of  Shares  at 
Discount  — Absence  of  Specific 
Identification  of  Particular  Shares 
— Construction  of  Contract — Mu- 
tually Dependent  Provisions — Ac- 
tion for  Subscription  Price — In- 
ability of  Company  to  Fulfil  Con- 
tract— Obligations  which  Court 
cannot  Practically  Enforce. 

Auditorium  Ltd.  v.  Lumsden, 
496. 

4.  Promissory  Notes  Made  by 
Subscribers  for  Shares — Discount- 
ing by  Officers  of  Company  with 
Banh  — Allotment  of  Shares  — 
What  Constitutes — Bona  Fides^r- 
Regulations  Made  by  Directors — 
Delegation  of  Powers  — Ontario 
Companies  Act,  sec.  91 — Acts  of 
Officers — Adoption  of  — Defend- 
ants' Claim  against  Company  and 
Officers  for  Indemnity  — Wrong 
Done  by  Transferring  Notes. 

Imperial  Bank  of  Canada  v. 
Dennis,  20. 

See  Bankrupt^  3 — Banks 
and  Banking,  2. 


COMPENSATION. 

See  Damages  — Patent  for 
Invention,  1. 


CONFEDERATION. 

See  Constitutional  Law,  2. 
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CONSENT. 

See  Crown,  3 — Ontario  Rail- 
way and  Municipal  Board. 


CONSTITUTIONAL  LAW. 

1.  Live  Stock  and  Live  Stock 
Products  Act,  1923,  13  & Ilf.  Geo. 
V.  ch.  18,  as  Amended  by  (1925) 
15  & 16  .Geo.  V.  ch.  15 — Regula- 
tions Made  pursuant  to  Act — Ul- 
tra Vires  of  Dominion  Parliament 
— ec Property  and  Civil  Rights'’ — -* 
Interference  with  Contracts  be- 
tween Subjects  in  same  Province 
— Food  Unfit  for  Human  Con- 
sumption— Knowledge  of  Person 
Offering  for  Sale. 

Rex  y.  Collins,  453. 

2.  Roman  Catholic  Separate 
Schools  — B.N.A.  Act,  sec.  93(1) 
— Colonial  Laws  Validity  Act,  28 
& 29  Viet.  ch.  63,  sec.  2 — Right 
Existing  at  Confederation  — 26 
Viet.  ch.  5 (Can.) — Nature  and 
Extent  of  Right  — “Common 
Schools”  — Regulations  of  Coun- 
cil of  Public  Instruction — Whe- 
ther Right  Prejudicially  Affected 
by  Subsequent  Legislation — Dis- 
tribution of  Legislative  Grant  — 
Liability  of  Separate  School  Sup- 
porters for  Maintenance  of  High 
Schools,  Collegiate  Institutes, 
and  Continuation  Schools — High 
Schools  Act,  R.S.O.  1915,  ch.  268, 
secs.  33,  35  (15  Geo.  V.  ch.  78, 
sec.  17),  37,  38,  39 — Department 
of  Education  Act,  R.S.O.  1915, 
ch.  265,  sec.  6 — Continuation 
Schools  Act,  R.S.O.  1915,  ch.  267. 

Tiny  Separate-School  Trus- 
tees v.  The  King,  96. 


CONTRACT. 

1.  Guaranty  of  Liabilities  of 
Customer  of  Bank  — Statute  of 
Frauds  — Omission  of  Name  of 
Customer — Oral  Evidence  to  Sup- 
ply Name  — Inadmissibility  — 
Written  Evidence  — Failure  to 
Connect  Documents  with  Instru- 
ment of  Guaranty. 

Imperial  Bank  of  Canada  v. 
Nixon,  538. 

2.  Insurance  of  Vessels — Pay- 
ment of  Premiums— Liability  of 
Brokers  Acting  for  Assured — 
Underwriters’  Claim  against  Brok- 
ers— Custom — Law  of  England — • 
Whether  Introduced  into  Upper 
Canada  by  32  Geo.  III.  ch.  1 — 
Liability  of  Agent  apart  from 
Statute  or  Custom — Existence  of 
Agreement — Inference  from  Facts 
and  Conduct. 

OTveefe  and  Lynch  of  Can- 
ada Ltd.  v.  Toronto  Insurance 
and  Vessel  Agency  Ltd.,  235. 

3.  Illegality  — Partnership  — 
Importation  and  Sale  of  Intoxi- 
cating Liquor — Canada  Temper- 
ance Act,  Part  IV.  — Ontario 
Temperance  Act,  secs.  50,  57  — 
Accounting — Share  of  Profits — 
Dishonoured  Cheque — Action  on. 

Skale  y.  Becker,  651. 

See  Banks  and  Banking,  2 — 
Company,  1,  3 — Constitutional 
Law,  1 — Fraud  and  Misrepre- 
sentation — Insurance — Soli- 
citors, 2. 


CONTRACT  OF  HIRING. 

See  Master  and  Servant. 
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CONTRIBUTORIES. 

See  Banks  and  Banking,  4. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Highway,  1 — Negli- 
gence, 2 — Railway,  2. 


CORPORATION. 

See  Company. 


CORRUPT  PRACTICES. 

See  Municipal  Corporations, 

1. 


COSTS. 

Action  against  two  Defendants 
for  Negligence  — Jury  Trial  — 
Recovery  against  one  Defendant 
only — Costs  of  Successful  Defend- 
ant Ordered  to  be  Paid  hy  Plain- 
iiffs  — Whether  Costs  Paid  by 
Plaintiffs  should  be  Recovered 
from  Unsuccessful  Defendant  — 
Discretion  — Ontario  Judicature 
Act,  sec.  7Jf(3). 

Bizeau  y.  Canadian  Nation- 
al Railway  Co.  and  Aziz.,  177. 

See  Company,  1 — Covenant, 
3,5 — Division  Courts,  2 — Mort- 
gage — Ontario  Temperance 
Act — Schools — Solicitors 


COUNTERCLAIM. 

See  Crown,  1. 


COURTS. 

See  Division  Courts  — Prac- 
tice. 


COVENANT. 

1.  Building  Restrictions — Ap- 
plication to  Discharge  — Convey- 


[vol. 

COVENANT — ( Continued .) 
ancing  and  Law  of  Property  Act, 
sec.  57  (12  & 13  Geo.  V.  ch.53)  — 
Interpretation  of — Changed  Con- 
dictions  — Modification  of  Re- 
strictions — Absence  of  Building 
Scheme — " Beneficial  to  the  Per- 
sons Principally  Concerned.” 

Re  George,  574. 

2.  Building  Restrictions — Ap- 
plication to  Discharge  or  Modify 
Condition  or  Covenant  — Land 
Titles  Act,  R.S.O.  191J,  ch.  126, 
sec.  99 — “Persons  Principally  In- 
terested” — Nature  of  Use  to 
which  Land  Proposed  to  be  Put — 
Detriment  to  Owners  of  Adjacent 
Dwelling  House. 

Re  Ontario  Lime  Co.  Ltd., 
646. 

3.  Building  Restrictions  — 
“Building  S cheme” — Subdivision 
of  Bloch  into  two  Parcels  only — 
Intention  to  Impose  Reciprocal 
Restrictions — Absence  of  Express 
Assignment  of  Benefit  of  Restric- 
tions— Presumption  — Summary 
Application  upon  Originating 
Notice — Application  of  Rule  003 
— Change  in  Character  of  Neigh- 
bourhood — Application  for  Dis- 
charge of  Restrictions  — Convey- 
anceing  and  Law  of  Property  Act, 
sec.  57  (12  & 13  Geo.  V.  ch.  53, 
sec.  2) — Trial  of  Issue — Costs  of 
Party  Opposing  Application  — 
Bona  Fides. 

Re  Rowan  and  Eaton,  379. 

4.  Building  Restrictions — Land 
Titles  Act,  R.S.O.  19 lp,  ch.  126, 
sec.  99(2) — Discharge  or  Modifi- 
cation of  Covenant — “ Beneficial 
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COVENANT—  ( Continued. ) 
to  Persons  Principally  Interested 
in  Enforcement  of  Covenant  ” — 
Vendor  of  Lots  on  Plan — Sole 
Person  Interested  — Rights  of 
Vendees. 

Re  Speer,  385. 

5.  Building  Restrictions — Sale 
of  Lots  upon  Plan — Requisites  of 
Building  Scheme — Deed  Contain- 
ing Covenant  not  Executed  by 
Purchaser — Equitable  0 bligation 
— Application  under  Rule  603 — 
Costs. 

Re  Wheeler,  223. 

See  Company,  1 — Release. 


CREDITORS. 

See  Bankruptcy  — Criminal 
Law,  2. 


CRIMINAL  LAW. 

1.  Conviction  for  Causing 
Grievous  Bodily  Injury  — Negli- 
gent Driving  of  Motor  Vehicle — 
Pedestrian  Emerging  from  be- 
hind Street  Car — Death  Caused 
by  Injury  - — Whether  Accused 
Guilty  • because  he  might  have  An- 
ti cipat  ed  Contin gency — C riminal 
Code , secs,  257,  285,  285  — 
Whether  Indictment  should  have 
been  for  Manslaughter — Whether 
Prosecution  for  Lesser  Offence 
Permissible. 

Rex  y.  Greisman,  156. 

2.  Mortgaging  Land  with  In- 
tent to  Defraud  Creditors — Crim- 
inal Code,  sec.  517 — “Defraud” 
— Preference  of  one  Creditor  over 
another — Deferring  Judgment  to 


CRIMINAL  LAW—  ( Con. ) 
Enable  Settlement  to  be  Made — 
Impropriety. 

Rex  v.  Crew,  201. 

3.  Talcing  or  Enticing  away  or 
Detaining  Child  under  15  Years 
of  Age  with  Intent  to  Deprive 
Guardians  of  Possession — Crim- 
inal Code,  sec.  316 — “Guardians” 
— Persons  Having  Actual  Control 
— Sec.  250(b) — Whether  Offence 
of  “Enticing  ” Committed  in  On- 
tario — Letter  Written  from 
Abroad — Delivery  in  Ontario  — 
Previous  Arrangement — Evidence 
of  Relations  of  Accused  and 
Child  when  out  of  Ontario  — 
Judge’s  Charge — Amendment  of 
Indictment  by  Judge  — Ac- 
cused Tried  on  Indictment  not # 
Presented  by  Grand  Jury — Crim- 
inal Code,  secs.  889  and  893 A 
(15  & 16  Geo.  V.  ch.  38,  sec.  22) 
— Conviction  Quashed — Further 
Prosecution  not  Barred — Indict- 
ment Charging  three  Separate  Of- 
fences— Verdict  of  Guilty  Applic- 
able to  any  one- — Offence  of  “De- 
taining ” not  Committed  in  On- 
tario. 

Rex  y.  Loftus,  65. 

4.  Theft — Circumstantial  Evi- 
dence— Reasonable  Doubt — Con- 
viction— Appeal. 

Rex  v.  Demetrio,  249. 

5.  Trial — Jury — Juror  on  Panel 
Called  and  Sworn  in  Mistake  for 
Another  — Instructions  by  Ac- 
cused to  Solicitor  to  Challenge 
Juror  if  Called — Depriving  Ac- 
cused of  Right  of  Challenge — Pre- 
j ud ice — M is ca rr iage  of  Justice  — 
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CRIMINAL  LAW — (Con.) 
New  Trial  — Criminal  Code,  sec. 
' 10U  {13  & U Geo.  V.  ch.  J+l, 
sec.  9). 

Rex  y.  McNamara,  342. 


CROWN. 

1.  Action  to  Restrain  Diver- 
sion of  Water — Counterclaim  for 
Declaration  of  Right  to  Divert — 
Prior  Crown  Grant — Refusal  of 
Court  to  Add  Attorney-General 
as  Defendant  to  Counterclaim — 
Jurisdiction  of  Court  — Remedy 
by  Petition  of  Right — Rectifica- 
tion of  Crown  Grant— Disposal  of 
Questions  Raised  upon  Summary 
Application — Joinder  of  Defend- 
ants to  Counterclaim — Rule  113. 

Keewatin  Power  Co.  Ltd.  y. 
•Keewatin  Flour  Mills  Co. 
Ltd.,  Keewatin  Power  Co.  Ltd. 
v.  Lake  of  the  Woods  Milling 
Co.  Ltd.,  406. 

2.  Action  to  Set  aside  Patent 
for  Land — Status  of  “ Squatters  ” 
as  Plaintiffs  — Improvements 
Made  by  Plaintiffs  and  Predeces- 
sors— Recognition  by  Practice  of 
Department  — Patent  Issued  by 
Mistake — Jurisdiction  of  Court  to 
Declare  Void — Limitation  of  Re- 
lief. 

Johnston  y.  Steacy,  475. 

3.  Petition  of  Right — Patents 
for  Lands — Reservation  of  Water- 
rights — Powers  of  Minister — Per- 
formance of  Settlement  Duties — 
Jurisdiction  of  Court  — Public 
Lands  Act,  R.S.O.  1897,  ch.  28, 
sec.  21,  and  R.S.O.  1911,  ch.  28, 
secs.  15,  60  {1)  {11  Geo.  V.  ch. 
15,  sec.  3) — Assignment  of  In- 
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CROWN — {Continued. ) 
terest  without  Consent  of  Minis- 
ter— Damages. 

Fitzpatrick  y.  The  King, 
331. 

See  Bankruptcy,  1. 


CRUELTY. 

See  Husband  and  Wife,  1. 


CUSTODY  OF  INFANTS. 

See  Infants. 


CUSTOM. 

See  Contract,  2. 


CUSTOMER. 

See  Banks  axd  Banking,  3 — 
Contract,  1. 


DAMAGES. 

Employee  Killed  by  Motor  Ve- 
hicle— Dependants  {Widow  and 
Infant  Child)  Entitled  to  Com- 
pensation under  Workmen’s  Com- 
pensation Act,  I Geo.  V.  ch.  25 
— Election  of  Widow  to  Claim 
Compensation  — Whether  Suf- 
ficient as  Regards  Infant  Depend- 
ant — Sec.  9 of  Act  — Allowance 
of  Claim  — Document  Subrogat- 
ing Workmen’s  Compensation 
Board  to  Rights  of  Widow  — Ac- 
tion by  Board  in  its  own  Name 
against  Owner  of  Vehicle — Inters 
l o cut ory  Judgme nt — S ub se que n t 
Addition  of  Widow  as  Co-plaintiff 
in  her  own  Behalf  and  as  Next 
Friend  of  Infant — Assessment  of 
Damages — Gift  to  Widow  and  In- 
fant by  Father  of  Owner  of  Ve- 
hicle— Whether  to  be  Considered. 
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DAMAGES — ( Continued. ) 

Workmen's  Compensation 
Board  and  Glover  v.  Ruther- 
ford, 364. 

See  Assessment  and  Taxes — - 
Company,  1 — Crown,  3 — Fatal 
Accidents  Act — Highway,  1 — 
Limitation  of  Actions,  1 — 
Negligence,  3,  4 — Nuisance — 
Patent  for  Invention,  1. 


DEATH. 

See  Criminal  Law,  1 — Fatal 
Accidents  Act — Insurance,  2, 
3,  4 — Succession  Duty. 


DEFAMATION. 

See  Libel  and  Slander. 


DESERTION. 

See  Husband  and  Wife,  1. 


DESIGNATION. 

See  Insurance,  2,  3. 


DIRECTORS. 

See  Company,  4. 


DISCRETION. 

See  Bankruptcy,  3 — Costs — 
Lunacy. 


DISTRESS. 

See  Land  Titles  Act. 


DISTRIBUTION  OF 
ESTATES. 

See  Release. 


DIVISION  COURTS. 

1.  Jurisdiction  — Defendant 
Resident  out  of  Ontario — Whether 
Cause  of  Action  Arising  ivholly 
or  partly  within  Jurisdiction  of 
some  Division  Court  in  Ontario — 
Claim  for  Wages  and  Travelling 
Expenses  — Secs.  75,  78,  79  of 
Division  Courts  Act,  R.S.O.  1915, 
ch.  63 — Motion  for  Prohibition. 

Re  Pike  v.  Walker,  47. 

2.  Jurisdiction  — Garnishee 
Summons — Proper  Court — Divi- 
sion Courts  Act,  sec.  155(1),  (2) 
— Abandonment  of  Claim  against 
Garnishee  — Motion  for  Prohibi- 
tion— Costs. 

Re  Savord  v.  Desjardins,  645. 


DOMINION  PARLIAMENT. 

See  Constitutional  Law,  1. 


DOUBLE  LIABILITY. 

See  Banks  and  Banking,  4. 


DURESS. 

See  Husband  and  Wife,  2. 


EASEMENT. 

See  Assessment  and  Taxes — 
Way. 


EDUCATION. 

See  Constitutional  Law,  2. 


ELECTION. 

See  Damages — Solicitors,  2. 


ELECTIONS. 

See  Municipal  Corporations, 
1 — Provincial  Elections. 


DIVERSION  OF  WATER. 

See  Crown,  1. 


ENTICING. 

See  Criminal  Law,  3. 
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EQUITABLE  OBLIGATION. 

See  Covenant,  5. 

EQUITABLE  RIGHTS. 

See  Schools. 

ESTOPPEL. 

See  Carriers — Mortgage. 


EVIDENCE. 

Expert  W itn esses — Limitation 
of  Number — Evidence  Act , sec. 
10 — Witnesses  Testifying  as  to 
Quantities  and  Prices — Effect  of 
Exceeding  Statutory  Number  — - 
Substantial  Wrong  or  Miscarriage 
— Judicature  Act,  sec.  28. 

Leeson  v.  D arrow,  421. 

See  Contract,  1 — Criminal 
Law,  3,  4 — Husband  and  Wife, 
1,  2 — Libel  and  Slander — Neg- 
ligence, 1 — Patent  for  Inven- 
tion, 1 — Railway,  1,  2 — Stolen 
Property — Way. 


EXCHANGE  OF  PROPER- 
TIES. 

See  Fraud  and  Misrepresen- 
tation. 


EXPERT  WITNESSES. 

See  Evidence. 


EXPROPRIATION. 

See  Railway,  1. 


FATAL  ACCIDENTS  ACT. 

Death  of  Man  Caused  by  Neg- 
ligence of  Defendant — “ Child  ” 
— “ Person  to  whom  the  Deceased 
Stood  in  Loco  Parentis  ” — R.S.O. 
1911,  cli.  151,  sec.  2(a) — Reason- 


[VQL. 

FATAL  ACCIDENTS  ACT— 

( Continued .) 

able  Expectation  of  Pecuniary 
Benefit — Damages. 

Howie  v.  Lawrence,  641. 


FIRE  INSURANCE. 

See  Insurance,  1. 


FLOATING  CHARGE. 

See  Company,  2. 


FOREIGN  COURT. 

See  Infants. 


FORFEITURE. 

See  Bankruptcy,  2. 


FRAUD  AND  MISREPRE- 
SENTATION. 

Exchange  of  Properties — Ma- 
terial Misrepresentations — A dive 
Concealment  of  Facts — Findings 
of  Trial  Judge — Appeal  — Con- 
tract Induced  by  Misrepresenta- 
tions— Inference  — Mortgage  — 
Assignment  of  — Affirmance  of 
Transaction  by  Conduct — Equity 
Set  up  against  Assignee  of  MorL 
gage. 

Leeson  v.  D arrow*  421. 

See  Criminal  Law,  2 — Hus- 
band and  Wife,  2, 

GARNISHMENT. 

See  Division  Courts,  2. 


GIFT. 

See  Damages. 
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GROSS  NEGLIGENCE. 

See  Highway,  2. 
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GUARANTY. 

See  Banks  and  Banking,  2 
— Contract,  1 — Limitation  of 
Actions,  2. 


GUARDIAN. 

See  Criminal  Law,  3. 


HIGHWAY. 

1.  Nonrepair — Injury  to  Mo- 
torist — Statutory  Obligation  — 
Consolidated  Municipal  Act , sec. 
460  — Defective  Condition  — 
Primd  Facie  Case  — Failure  to 
Shew  Reasonable  Efforts  to  Keep 
in  Repair  — Contributory  Negli- 
gence— Volenti  non  Fit  Injuria — 
Breach  of  Statutory  Duty — Ap- 
portionment of  Damages — Con- 
tributory Negligence  Act , 1924, 
secs.  3 , 4 • 

Greer  y.  Township  of  Mur- 
mur, 259. 

2.  Nonrepair  — Snow  and  Ice 

upon  Sidewalk — Dangerous  Con- 
dition— Injury  to  Pedestrian  — 
“Gross  Negligence ” — Consoli- 
dated Municipal  Act,  1922 , sec. 
460(3) — Duty  of  Sectionman  Pa- 
trolling City  Street — Failure  to 
Perform — Appeal  — Question  of 
Fact Findings  of  Courts  be- 

low— Misapprehension. 

Holland  v.  City  of  Toronto, 
628. 

See  Negligence,  2. 


HIGHWAY  TRAFFIC  ACT. 

See  Limitation  of  Actions, 
1 — Negligence,  2,  3. 


HOSPITAL. 

See  Municipal  Corporations, 

2. 


HOTCHPOT. 

See  Release. 


HUSBAND  AND  WIFE. 

1.  Alimony  — Desei’tion  — 
Cruelty — Pleading — -Offer  to  Re- 
ceive Wife  back — Insufficiency — 
Evidence — Letters — A dultery. 

Lee  v.  Lee,  561. 

2.  Separation  Agreement — Pay- 
ments by  Wife  — Interest — Rate 
of,  not  Stated — Interest  Act,  R. 
S.C.  1906,  ch.  120,  sec.  4 — Claim 
for  Reformation  — Counterclaim 
by  Wife  to  Set  aside  Agreement 
for  Fraud  and  Duress — Evidence 
— Improvidence  — Independent 
Advice  — Confirmation  by  Con- 
duct. 

Thomson  v.  Thomson,  661. 


ILLEGALITY. 

See  Company,  3 — Contract, 
3. 


IMPROVEMENTS. 

See  Crown,  2. 


IMPROVIDENCE. 

See  Husband  and  Wife,  2. 


INCOME  WAR  TAX. 

See  Bankruptcy,  1. 


INDEMNITY. 

See  Company,  4 — Release. 


INDEPENDENT  ADVICE. 

See  Husband  and  Wife,  2. 
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INDICTMENT. 

See  Criminal  Law,  3. 


INDIGENT  PATIENT. 

See  Municipal  Corporations, 

2. 


INDUSTRIAL  DESIGN. 


See  Patent  for  Invention,  1. 


INFANTS. 

Custody  — Order  of  Foreign 
Court — Whether  Conclusive — Or- 
der not  in  its  Nature  Final — Ap- 
plication for  Custody  — Duty  of 
Ontario  Court  — Infants  Act  — 
Amending  Act , 13  & Ilf  Geo.  V. 
ch.  S3 — Welfare  of  Infants — Con- 
duct and  Wishes  of  Parents. 

Re  Gay,  40. 

See  Criminal  Law,  3 — Dam- 
ages— Fatal  Accidents  Act. 


INJUNCTION. 

See  Nuisance. 


INSOLVENCY. 

See  Bankruptcy. 


INSURANCE. 

1.  Fire  Insurance  — TJnder-in- 
sured  Property — Claim  of  Insured 
against  Municipal  Corporation  for 
Negligence  Causing  Fwe — Action 
Brought  by  Insured — Settlement 
for  Amount  much  less  than  Loss 
— Right  of  Insurer  to  be  Subro- 
gated — Ontario  Insurance  Act, 
1921,  II  Geo.  V.  ch.  50,  sec.  92, 
condition  21 — Prejudice  to  Insur- 


[vol. 

INSURANCE — ( Continued .) 
er’s  Rights — Recovery  of  Insur- 
ance Moneys  Paid. 

Globe  & Rutgers  Eire  Insur- 
ance Co.  v.  Truedell,  444. 

2.  Life  Insurance — Change  of 
Beneficiaries  by  Will  — Ontario 
Insurance  Act , 1921,  secs.  113(5), 
(8),  136 , 139 — Sufficiency  of  De- 
scription— Effect  of  Will  as  De- 
claration— Beneficiaries  Designat- 
ed not  of  Preferred  Class — Volun- 
tary Settlement — Right  to  Attach 
in  Action. 

Re  Benjamin,  392. 

3.  Life  Insurance — Designation 
of  Father  and  Mother  of  Insured 
as  Beneficiaries — Preferred  Class 
■ — Subsequent  Designation  by  Tes- 
tamentary Document  of  “ Future 
Wife ” as  Beneficiary  of  Half  of 
Estate,  “ including  Insurance  — 
Future  Wife  Becoming  Wife  and 
Surviving  Insured — Whether  En- 
titled as  Preferred  Beneficiary — 
Ontario  Insurance  Acty  1921,  secs. 
131, 136, 139 , 110,  111— Effect  of 
Testamentary  Document  not  Pro- 
perly Executed  as  Will — Opera- 
tion as  Designation  of  Wife  im- 
mediately before  Date  of  Death — 
Sec.  136(2). 

Re  Wythe,  546. 

4.  Life  Insurance — Presump- 
tion of  Death  of  Insured  — Seven 
Years'  Absence — Ontario  Insur- 
ance Act,  1921,  II  Geo.  V.  ch.  50, 
sec.  151,  subsec.  2 — Summary  Ap- 
plication for  Declaration — Status 
of  Claimant — Jurisdiction. 

Re  Turner  and  Canadian  Or- 
der of  Foresters,  348. 

See  Contract,  2. 
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INTEREST. 

Money  Paid  into  Court — Loss 
of  Difference  between  Pate  Al- 
lowed by  Court  and  Legal  Rate — 
By  whom  Borne  — Purchase  of 
Railway  by  Municipality — Order 
for  Possession  — Payment  into 
Court  as  Term  of — “Payment” — 
“Appropriation”  — Rule  as  be- 
tween Vendor  and  Purchaser — 
55  Viet.  ch.  99 , sec.  J^(3). 

City  of  Toronto  y.  Toronto 
Railway  Co.,  73. 

See  Banks  and  Banking,  2 — 
Husband  and  Wife,  2 — Mort- 
gage— Schools. 


INTOXICATING  LIQUORS. 

Bee  Contract,  3 — Ontario 
Temperance  Act. 


INVITATION. 

Bee  Negligence,  1. 


ISSUE. 

Bee  Will,  1. 


JUDGE’S  CHARGE. 

Bee  Criminal  Law,  3. 


JUDGMENT. 

Bee  Damages — Negligence,  4 
—Practice. 


JURISDICTION. 

Bee  Bankruptcy,  3 — Crown — 
Division  Courts — Insurance,  4 
— Lunacy  — Mortgage  — On- 
tario Railway  and  Municipal 
Board — Provincial  Elections. 


JURY. 

Bee  Costs — Criminal  Law,  5 
— Negligence,  3 — Railway,  2 — 
Street  Railway. 


JUSTIFICATION. 

Bee  Master  and  Servant. 


LAND  TITLES  ACT. 

Charge  upon  Land  Held  in  Fee 
Simple  — Attornment  Clause  — • 
Default  — Distress  by  Chargee 
upon  Mortgaged  Goods  — Rela- 
tionship of  Landlord  and  Tenant 
— Whether  Validly  Created  as 
against  Strangers — Landlord  and 
Tenant  Act,  sec.  3. 

Kennedy  v.  Agricultural 
Development  Board,  374. 

Bee  Covenant,  2,  4. 


LANDLORD  AND  TENANT. 

See  Bankruptcy,  2,  4 — Land 
Titles  Act — Negligence,  1. 


LANE. 

See  Way. 


LEASE. 

See  Negligence,  1 — Schools. 


LEAVE  TO  APPEAL. 

See  Appeal — Ontario  Tem- 
perance Act. 


LIBEL  AND  SLANDER. 

Imputation  of  Venereal  Disease 
— Words  Actionable  per  se — In- 
f rence  as  to  Existence  of  Disease 
at  Time  of  Publication — Privilege 
—Communications  Made  to  Work- 
men's Compensation  Board  and 
to  Persons  Concerned  with  Pre- 
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LIBEL  AND  SLANDER— 

( Continued .) 

senting  Evidence  to  that  Board — 
Statements  Made  to  other  Persons 
— Legitimate  Common  Interest — 
Qualified  Privilege  — - Privileged 
Occasions — Absence  of  Malice  — 
Statements  not  Made  in  Interest 
of  Defendant's  Employers  — 
Agreement  to  Write  Apology  — 
Failure  to  Do  so — Evidence  — 
Damages — Presumption  in  Libel 
— Falsity  of  Imputation — Excess 
— Mistake. 

Halls  y.  Mitchell,  355,  590. 


LIEN* 

See  Assessment  and  Taxes. 


LIFE  INSURANCE. 

See  Insurance,  2,  3,  4. 

LIMITATION  OF  ACTIONS. 

1.  " Damages  Occasioned  by  a 
Motor  Vehicle ” — Highway  Traf- 
fic Act , 1923,  sec.  51 — Passenger 
Injured  by  Negligence  of  Driver 
— Action  against  Owner  — Dam- 
ages not  Occasioned  by  Violation 
of  Act. 

Harris  v.  Yellow  Cab  Ltd.,  8. 

2.  Guaranty  of  Debt  — Pay- 
ments by  Debtor  — Limitations 
Act — Effect  as  Regards  Surety. 

Re  Thomson,  449. 

See  Negligence,  3. 

LIMITATION  OF  LIABIL- 
ITY. 

See  Carriers — Company,  1. 


[vol. 

LIQUIDATED  DAMAGES. 

See  Bankruptcy,  2. 


LIVE  STOCK  AND  LIVE 
STOCK  PRODUCTS  ACT. 

See  Constitutional  Law,  1. 


LUNACY. 

Order  Declaring  Person  a Lun- 
atic— Appointment  of  Committee 
— Subsequent  Order  Declaring 
that  Person  had  Become  of  Sound 
Mind — Application  to  Set  aside 
first  Order  as  Obtained  by  Default 
— Jurisdiction — Rules  21 7,  1+99, 
520 — Time  for  Moving  — Delay 
— Discretion — Committee  of  Es- 
tate Acting  under  Order. 

Re  Minehan,  389. 


MANDAMUS. 

See  Provincial  Elections. 


MANSLAUGHTER. 

See  Criminal  Law,  1. 

MARITIME  INSURANCE. 

See  Contract,  2. 


MASTER  AND  SERVANT. 

Contract  of  Hiring — Definite 
Hiring  for  a Term — Continuance 
of  Relationship — Reasonable  No- 
tice Required  to  Terminate  Con- 
tract— Justification  of  Dismissal 
— Pleading. 

Messer  v.  Barrett  Co.  Ltd., 
566. 

See  Damages — Negligence,  3. 


LIMITATION  OF  RELIEF. 

See  Crown,  2. 


MINISTER  OF  LANDS. 

See  Crown,  3. 
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MISCONDUCT. 

See  Negligence,  2. 


MISREPRESENTATION. 

See  Fraud  and  Misrepresen- 
tation. 


MISTAKE. 

See  Criminal  Law,  5 — Crown, 
2 — Libel  and  Slander. 


MONEY  IN  COURT. 

See  Interest. 


MORTGAGE. 

“ Bonus  ” — Interest — Blended 
Payments  of  Principal  and  In- 
terest— Interest  Act,  R.S.C.  1906 , 
ch.  120,  secs.  6,  7 — Interest  upon 
Overdue  Interest  — Estoppel  — 
Tender  by  Mortgagor  of  Amount 
actually  Advanced  and  Interest — 
Refusal  to  Accept — Application 
under  Mortgages  Act,  sec.  11,  as 
Amended  by  16  Geo.  V.  ch.  21, 
sec.  30 — Order  Directing  Trial  of 
Issue — Jurisdiction  — Order  not 
Appealed  from  and  Acted  upon — 
Costs  of  Application  and  Issue. 

Prousky  y.  Adelberg,  471. 

See  Banks  and  Banking,  1 — 
Criminal  Law,  2 — Fraud  and 
Misrepresentation. 


MOTOR  VEHICLES. 

See  Criminal  Law,  1 — Dam- 
ages— Highway,  1 — Limitation 
of  Actions,  1 — Negligence.  2 — 
Railway,  2 — Stolen  Property. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Elections — Corrupt  Practices 
— Hiring  Conveyances  for  Taking 
Voters  to  Poll — Agency — Failure 
to  Establish — Absence  of  Authori- 
sation and  Knowledge — Consoli- 
dated Municipal  Act,  1922,  12  & 
13  Geo.  V.  ch.  72,  secs.  180 , 188 
(1 ) (a)  • 

Rex  ex  eel.  Glover  v.  Little 
and  Armstrong,  28. 

2.  Liability  for  Charges  for 
Treatment  of  Indigent  Patient  in 
Hospital — ■/“  Resident  ” — Inten- 
tion— Hospitals  and  Charitable 
Institutions  Act,  R.S.O.  1915,  ch. 
300,  sec.  23. 

National  Sanitarium  Asso- 
ciation y.  City  of  Toronto,  16. 

3.  Tax  Sale  — Validation  by 
Township  of  York  Act,  1925 — 
Effect  of  Statute — Action  against 
Township  Corporation  — Failure 
of  Treasurer  to  Give  Notice  to 
Owner  pursuant  to  sec.  171  of  the 
Assessment  Act  — Liability  of 
Corporation  — Nonfeasance  — 
Right  of  Action. 

Cummings  y.  Township  of 
York,  350. 

See  Assessment  and  Taxes — 
Highway — Insurance,  1 — In- 
terest— Ontario  Railway  and 
Municipal  Board. 


NEGLIGENCE. 

1.  Injury  to  Person  Leaving 
Shop  by  Stepping  in  Hole  in 
Pavement  not  Part  of  Highway — 
Liability  of  Lessee  of  Shop  — 
Pavement  not  Included  in  Lease 
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NEGLIGENCE—  ( Continued, ) 
— " Occupier  ” — Invitation  — 
Knowledge  of  Danger  — Volenti 
non  Fit  Injuria — Evidence — Ab- 
sence of  Reasonable  Care  on  Part 
of  Injured  Person. 

Reid  v.  Town  of  Mimico,  579. 

2.  Motor  Vehicle  on  Highway — 
Collision  with  Street  Car — Con- 
tributory Negligence  — Ultimate 
Negligence  — Finding  of  Trial 
Judge — Reversal  on  Appeal — Po- 
sition of  Owner  of  Motor  Vehicle 
Suing  for  Damages  for  Injury  to 
Vehicle — Responsibility  for  Mis- 
conduct of  Driver  Entrusted  with 
Vehicle — Effect  of  Highway  Traf- 
fic Act,  sec.  1+.2 — Misconduct  of 
Driver  Relied  on  as  Defence  to 
Action  by  Owner  for  Injury  to 
Vehicle — Cause  of  Action  Arising 
before  Coming  into  Force  of  Con- 
tributory Negligence  Act,  192 1+. 

Engel  y.  Toronto  Transpor- 
tation Commission,  514. 

3.  Motor  Vehicle  Struck  by 
Train  at  Level  Highway  Crossing 
— Passenger  in  Vehicle  Killed — 
Action  under  Fatal  Accidents  Act 
against  Railway  Company  and 
Owner  of  Vehicle — Findings  of 
Jury  — Negligence  of  Railway 
Company  and  Passenger  Negat- 
ived— Responsibility  of  Owner  to 
Passenger  for  Negligence  of  Driv- 
er of  Vehicle — Highway  Traffic 
Act,  1923,  secs.  2(a),  17(1), 25, 
1+2(1),  51+ — “Licensed  Chauffeur” 
— Damages  “ Occasioned  by  a Mo- 
tor Vehicle”  — Master  and  Ser- 
vant — Common  Employment  — ■ 
Workmen s Compensation  Act,  1+ 
Geo.  V.  ch.  25,  sec.  3(1+) — Casual 


[voc. 

NEGLIGENCE — ( Continued. ) 
Employment — Limitation  of  Ac- 
tions. 

Bizeau  y.  Canadian  National 
Eailway  Co.  and  Aziz,  177,  549. 

4.  Public  Library  Board — In- 
jury to  Invitee  by  Fall  upon  Steps 
of  Building — Notice  to  Librarian 
of  Dangerous  Condition — Failure 
to  Remedy  or  to  Give  Warning  of 
Danger  — Public  Libraries  Act, 
1920,  10  & 11  Geo.  V.  ch.  69, 
secs.  11+,  30,  32 — Interpretation 
Act,  sec.  27 — Liability  of  Public 
Body  for  Nonfeasance — Difficulty 
in  Enforcing  Judgment  against 
Board — Damages — Appeal. 

Nickell  y.  City  of  Windsor, 
618. 

See  Banks  and  Banking,  3 — 
Carriers  — Costs  — Criminal 
Law,  1 — Fatal  Accidents  Act 
— Insurance,  1 — Limitation 
of  Actions,  1 — Eailway,  2 — 
Street  Eailway. 


NEW  TRIAL. 

See  Criminal  Law,  5. 


NOMINATION  PAPER. 

See  Provincial  Elections. 


NONFEASANCE. 

See  Municipal  Corporations, 
3 — Negligence,  4. 


NONREPAIR  OF  HIGHWAY. 

See  Highway. 


NOTICE. 

See  Bankruptcy,  3,  4 — Car- 
riers— Master  and  Servant — 
Municipal  Corporations,  3 — 
Negligence,  4. 
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NOVATION. 

See  Company,  1. 


NUISANCE. 

Pollution  of  Stream — Injunc- 
tion— Scope  of — Damages — Spe- 
cial Damage — Failure  to  Plead  or 
Prove — Loss  of  Sales — Diminish- 
ed Value  of  Land  — Continuing 
Nuisance — Future  Loss. 

Butt  y.  City  of  Oshawa, 
Wilkinson  y.  City  of  Oshawa, 
520. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

Order  Annexing  Lands  to  City 
— Municipal  Act , 1913,  3 & 1+ 
Geo.  V.  ch.  43,  sec.  21 — Poiver  to 
Am'end  Order — 8 Geo.  V.  ch.  63, 
sec.  1 (4)  — General  Powers  of 
Board — R.S.O.  1914,  cli.  192,  sec. 
21(1)  ( 8 Geo.  V.  ch.  32,  sec.  1) 

• — Jurisdiction — Consent. 

Re  McKittrick  Properties 
Ltd.,  1'99. 


ONTARIO  TEMPERANCE 
ACT. 

Keeping  Intoxicating  Liquor 
in  Place  other  than  Private  Dwell- 
ing House — Sec.  41(1)  of  Act — 
Exception  to  General  Rule — Sec. 
51 — Action  against  Public  Officer 
— Security  for  Costs — Public  Au- 
thorities Protection  Act,  R.S.O. 
1014,  ch.  89,  sec.  16  — Leave  to 
Appeal  from  Order  in  Chambers 
— Refusal  of. 

Sawczuk  v.  Padoett,  638. 

See  Contract,  3. 

46 — 59  o.l  r. — -f- 


OPTION. 

See  Company,  3. 


ORIGINATING  NOTICE. 

See  Covenant,  3,  5. 


PARENT  AND  CHILD. 

See  Infants. 


PARLIAMENTARY  ELEC- 
TIONS. 

See  Provincial  Elections. 


PARTICULARS. 

See  Solicitors,  1. 


PARTIES. 

Class-action  — Syndicate  or 
Partnership — Common  Fund  — 
Common  Interest  — t€  The  same. 
Interest  ” — Rule  75 — Trustees  — 
Rule  74 — Writ  of  Summons  — 
Special  Endorsement. 

A.  E.  OSLER  & Co.  Y.  SOLMAN,. 
368. 

See  Carriers  — Crown,  1 — 
Damages. 


PARTNERSHIP. 

See  Contract,  3 — Parties. 


PASSENGER. 

See  Limitation  of  Actions,  1 
— Negligence,  3 — Street  Rail- 
way. 


PATENT  FOR  INVENTION. 

I.  Infringement  — Damages — 
Basis  of  Allowance  — Compensa- 
tion for  Wrong  Done  — Amount 
Paid  elsewhere  for  Royalties  — 
Difference  in  Circumstances  — 
Evidence. 
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[VOL. 


PATENT  FOR  INVENTION 

( Continued .) 

Consolidated  Wafer  Co.  v. 
International  Cone  Co.  Ltd., 
205. 

2.  Portable  Electric  Heaters — 
Action  for  Infringement — Inval- 
idity of  Patent — Combination  of 
Known  Elements — No  New  Mode 
of  Operation — Commercial  Suc- 
cess— Aggregation  — Industrial 
Design  — Registration — Publica- 
tion— Time  — Trade  Marl  and 
Design  Act,  R.S.C.  1906,  ch.  71, 
sec.  SI. 

Durable  Electric  Appliance 
Co.  Ltd.  y.  Renfrew  Electric 
Products  Ltd.,  Durable  Elec- 
tric Appliance  Co.  Ltd.  y.  Su- 
perior Electrics  Ltd.,  527. 


PATENT  FOR  LAND. 

See  Crown. 

PAYMENT  INTO  AND  OUT 
OF  COURT. 

See  Interest. 


PAYMENTS. 

See  Limitation  of  Actions — 
Will. 


PENALTY. 

See  Bankruptcy,  2. 


PERPETUITIES. 

See  Club — Will,  2. 


PETITION  OF  RIGHT. 

See  Crown,  1,  3. 


PLEADING. 

See  Husband  and  Wife,  1 — 
Master  and  Servant  — Nuis- 
ance. 


POLLUTION  OF  STREAM. 

See  Nuisance. 


PRACTICE. 

Recital  in  Judgment — “Assizes” 
— Meaning  of. 

Imperial  Bank  of  Canada  y. 
Alley,  1. 

See  Bankruptcy,  3 — Lunacy 
— Ontario  Temperance  Act  — 
Parties — Solicitors. 


PREFERENCE. 

See  Criminal  Law,  2. 


PREFERRED  BENEFICI- 
ARIES. 

See  Insurance,  2,  3. 


PRESUMPTION. 

See  Covenant,  3 — Insurance, 
4 — Libel  and  Slander. 

PRIVILEGE. 

See  Libel  and  Slander. 


PROCLAMATION. 

See  Provincial  Elections. 


PROHIBITION. 

See  Division  Courts. 


PROMISSORY  NOTES. 

See  Company,  4. 


PROMOTERS. 

See  Company,  3. 
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PROVINCIAL  ELECTIONS. 

Returning  Officer  — Rejection 
of  Nomination  Paper  — Election 
by  Acclamation — Proclamation — 
Ontario  Election  Act,  1906,  16 
Geo.  V.  ch.  5,  secs.  58(5),  60 — - 
Mandamus — Jurisdiction  of  Court 
to  Question  Election  — Ontario 
Controverted  Elections  Act,  R.S. 

0.  1915 , ch.  10,  sec.  88 — Powers 
of  Returning  Officer — Powers  of 
Court. 

Re  Addington  Election,  570. 


PUBLIC  AUTHORITIES 
PROTECTION  ACT. 

See  Ontario  Temperance  Act. 


PUBLIC  LIBRARY  BOARD. 

See  Negligence,  4. 


PUBLIC  OFFICER. 

See  Ontario  Temperance  Act. 


PUBLIC  SCHOOLS. 

See  Schools. 


QUALIFIED  PRIVILEGE. 

See  Libel  and  Slander. 


QUEBEC  LAW. 

See  Stolen  Property. 


RAILWAY. 

1.  Canadian  National  Raihvay 
Company  ■ — Act  Incorporating, 
1919,  9 & 10  Geo.  V.  ch.  13,  sec. 
13 — Powers  of  Expropriation  — 
Lands  Taken  to  Afford  Access  to 
other  Lands  Cut  off  by  Construc- 
tion of  Subway — Dominion  Rail- 
way Act,  1919,  9 & 10  Geo.  V.  ch. 
68,  sec.  257- — Expropriation  Act, 
R.S.C.  1906 , ch.  153 , secs.  2(a) 


RAILWAY—  ( Continued. ) 

(d) , 3(b),  11  — Undertaking  of 
Railway  Company — “Subway” — 
Order  of  Raihvay  Board — Plan  of 
Subway — “Detailed  Plans ” — Pro- 
ceedings before  Board  after  Judg- 
ment— Refusal  to  Receive  as  Evi- 
dence. 

Boland  v.  Canadian  National 
Railway  Co.,  486. 

2.  Level  Highway  Crossing  — 
Injury  to  Occupants  of  Motor  Ve- 
hicle— Negligence — Contributory 
Negligence — Findings  of  Jury — 
Obstruction  of  View  by  Bank  on 
Railway  Property  — Right  to 
Maintain  and  Raise  Bank — Do- 
minion Raihvay  Act,  sec.  258 — 
Failure  to  Blow  Whistle  for 
Crossing — Sec.  308  of  Act — Evi- 
dence — Findings  of  Jury  Set 
aside — Dismissal  of  Action — Neg- 
ligence of  Driver  and  Occupants 
of  Vehicle — Failure  to  Look  for 
Train  — Rule  for  Drivers  Ap- 
proaching Crossings. 

Reynolds  y.  Canadian  Paci- 
fic Railway  Co.,  Craig  y.  Can- 
adian Pacific  Railway  Co., 
396. 

See  Carriers. 


RATIFICATION. 

See  Company,  1 — Husband 
and  Wife,  2. 


RECEIPT. 

See  Banks  and  Banking,  3. 


RECTIFICATION  OF 
CROWN  GRANT. 

See  Crown,  1. 
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REDEMPTION. 

See  Assessment  and  Taxes. 


REFERENCE. 

See  Banes  and  Banking,  4. 


RELEASE. 

Claim  of  Daughter  of  Intestate 
to  Distributive  Share  in  his  Es- 
tate — Document  Set  up  as  Re- 
lease— Recital — Three  Daughters 
Earned  as  Joining  in  Covenant — 
Execution  by  two  only — Indem- 
nity— Benefit  Received  by  Daugh- 
ter to  be  Brought  into  Hotchpot. 

Moore  y.  Irwin,  245,  546. 


RESTITUTION. 

See  Banks  and  Banking,  4. 


RESTRAINT  ON  ALIENA- 
TION. 

See  Club. 


RETURNING  OFFICER. 

See  Provincial  Elections. 


REVENUE. 

See  Succession  Duty. 


RIGHT  OF  WAY. 

See  Way. 


ROMAN  CATHOLIC  SEPA- 
RATE SCHOOLS. 

See  Constitutional  Law,  2. 


ROYALTIES. 

See  Patent  for  Invention,  1. 


RULES. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913.) 


[vol. 

RULES — ( Continued. ) 

Rules  74,  75 : A.  E.  Osler  & 
Co.  v.  Solman,  368. 

Rule  113:  Keewatin  Powter 
Co.  Lid.  v.  Keewatin  Flour 
Mills  Co.  Ltd.,  406. 

Rule  217 : Re  Dominion  Ship- 
building and  Repair  Co.  Ltd., 
89;  Re  Minehan,  389. 

Rule  499 : Re  Minehan,  389. 

Rule  520  : Re  Minehan,  389. 

Rule  603  : Re  Wheeler,  223 ; 
Re  Rowan  and  Eaton,  379. 

Rule  741 : Attorney- General 
for  Ontario  v.  McLean  Gold 
Mines  Ltd.,  415,  note. 

(Bankruptcy  Rules.)  ' 

Rules  13,  152:  Re  Dominion 
Shipbuilding  and  Repair  Co. 
Ltd.,  89. 


SCHOOLS. 

Public  Schools — Lease  of  Part 
of  School  Building — Ultra  Vires 
of  Board  of  Trustees  — Public 
Schools  Act , R.S.O.  1911/.,  ch.  266, 
secs.  1/9(1),  69,  73(p),  (r),  (u), 
87(1) — Equitable  Right  of  Lessee 
to  Repayment  of  Money  Paid  as 
Consideration  for  Lease — Appli- 
cation of  Equitable  Rule  to  School 
Corporation — Interest — Costs. 

Niagara  Public  School  Board 
(Section  4)  v.  Queenston 
Branch  Women's  Institute, 
213. 

See  Constitutional  Law,  2. 

SECURITY  FOR  COSTS. 

See  Ontario  Temperance  Act. 


SEPARATE  SCHOOLS. 

See  Constitutional  Law,  2. 
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SEPARATION  AGREE- 
MENT. 

See  Husband  and  Wife,  2. 


SETTLED  ACCOUNT. 

See  Solicitors,  2. 


SETTLEMENT. 

See  Criminal  Law,  2 — INSUR- 
ANCE, 1,  2. 


SETTLEMENT  DUTIES. 

See  Crown,  3. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Banks  and  Banking,  4 — 
Company,  1,  3,  4. 


SHIP. 

See  Conteact,  2. 


SIDEWALK. 

See  Highway,  2. 


SLANDER. 

See  Libel  and  Slandee. 


SNOW  AND  ICE. 

See  Highway,  2. 


SOLICITORS. 

1.  Bill  of  Costs — Lump  Sum 
Charges — Requirements  of  Solici- 
tors Act , sec.  31(3)  (10  & 11 
Geo.  V.  ch.  If5) — Details — Par- 
ticulars — ■ Disbursements — Pre- 
mature Action. 

Petty  v.  Muephy,  209. 

2.  Bill  of  Costs — Taxation  — 
Counsel-fee  Paid  to  Member  of 
Firm  — Inclusion  in  Bill — Con- 
tract— Election — Services  Agreed 


SOLICITORS—  ( Continued. ) 
to  be  but  not  Performed — Solici- 
tors Act,  R.S.O.  1911,  ch.  150, 
sec.  3 If — Settled  Account  — Evi- 
dence. 

Re  Solicitors,  557. 

See  Banks  and  Banking,  1. 


SPECIAL  DAMAGE. 

See  Nuisance. 


SPECIAL  ENDORSEMENT. 

See  Paeties. 


SQUATTERS. 

See  Ceown,  2. 


STATUTE  OF  FRAUDS. 

See  Conteact,  1. 


STATUTE  OF  LIMITA- 
TIONS. 

See  Limitation  of  Actions. 


STATUTES. 

32  Geo.  III.  ch.  1 (U.'C.)  (Intro- 
ducing Law  of  England)  : O’Keefe 

and  Lynch  of  Canada  Ltd.  v.  To- 
ronto Insurance  and  Yes, see 
Acency  Ltd..  235. 

26  Viet.  ch.  5 (Can.)  (Separate 
Schools  Act)  : Tiny  Separate-School 
Trustees  v.  The  King,  96. 

28  & 29  Viet.  ch.  63.  sec.  2 (Imp.) 
(Colonial  Laws  Validity  Act)  : Ttny 
Separate-School  Trustees  v.  The 
Ktng,  96. 

30  & 31  Viet.  ch.  3 secs.  91,  92 
(13)  (Imp.)  (British  North  America 
Act)  : Rex  v.  Collins.  453. 

30  & 31  Viet.  ch.  3.  sec.  93  (Imp.)  : 
Tiny  Separate-School  Trustees  v. 
The  King  96. 

55  Viet.  ch.  29,  sec.  4(3)  (O.)  (To- 
ronto 'Railway  Company)  : City  of 
Toronto  v.  Toronto  Railway  Co., 
73. 

R.S.O.  1897,  ch.  28,  sec.  24  (Public 
Lands  Act)  : Fitzpatrick  v.  The 

ICtng.  331. 

R.S.O.  1897.  ch.  191,  sec.  26  (Com- 
panies Act)  : Imperial  Bank  of  Can- 
ada v.  Dennis,  SO, 


46 — 59'  o.l.r.— ft 
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STATUTES—  ( Continued . ) 

4 Edw.  VII.  ch.  11,  sec.  2 (O.) 
(Amending  Judicature  Act)  : Travers 
v.  Price,  323. 

R.S.C.  1906,  ch.  71,  sec.  34  (Trade 
Mark  and  Design  Act)  : Durable 

Electric  Appliance  Co.  Ltd.  v.  Ren- 
frew Electric  Products  Ltd.,  527. 

R.S.C.  1906,  ch.  79,  sec.  69lA  (Com- 
panies Act)  : Gordon  Mackay  & Co. 
Ltd.  v.  J.  A.  Larocque  Co.  Ltd.,  293. 

RjS.'C.  1906,  ch.  119,  sec.  82  (Bills 
of  Exchange  Act)  : Imperial  Bank 
of  Canada  v.  Alley,  1. 

R.S.'C.  1906,  ch.  120.  sec.  4 (inter- 
est Act)  : Thomson  v.  Thomson,  661. 

R.S.C.  1906,  ch.  120,  secs.  6,  7: 
Prousky  v.  Adelberg.  471. 

R.S.C.  1906,  ch.  139,  secs.  36.  39 
(a),  41  ('Supreme  Court  Act)  : Bab- 
bitt v.  Clarke,  60. 

R.S.C.  1906,  ch.  143,  secs.  2(a), 
(d).  3 (ft),  11  (Expropriation  Act): 
Boland  v.  C a nadian  National  Rail- 
way Co.,  486. 

R.S.C.  1906.  ch.  146,  secs.  240(h), 
316,  889,  893A  (Criminal  Code)  : 
Rex  v.  Loftu.s,  65. 

R.S.C.  1906,  ch.  146,  secs.  247,  284, 
285 : Rex  v.  Greisman,  156. 

R.S.C.  1906.  ch.  146,  sec.  417:  Rex 
v.  Crew,  201. 

R.S.C.  1906,  ch.  146,  sec.  1014: 
Rex  v.  McNamara,  342. 

R.S.C.  1906,  ch.  152.  Part  IV. 
(Canada  Temperance  Act)  : Skale  v. 
Becker,  651. 

6 Edw.  VII.  ch.  41,  secs.  52,  53,  54 
(Eng.)  (Marine  Insurance  Act)  : 
O’Keefe  and  Lynch  of  Canada  Ltd. 
v.  Toronto  Insurance  and  Vessel 
Agency  Ltd.,  235. 

9 & 10  Edw.  VII.  ch.  61.  secs.  3.  4 
(a),  (c),  9,  10,  11  (D.)  (Water- 
Carriage  of  Goods  Act)  : Coyle  v. 
Grand  Trunk  Railway  Co.,  252. 

3 & 4 Geo.  V.  ch.  9,  sec.  91  (D.) 
(Bank  Act)  : Imperial  Bank  of 

Canada  v.  Alley,  1. 

3 & 4 Geo.  V.  ch.  43.  sec.  21  (O.) 
(Municipal  Act)  : Re  McKittrtck 

Properties  Ltd..  199. 

R.S.O.  1914,  ch.  1.  sec.  27  (Inter- 
pretation Act)  : Nickell  v.  City  of 
Windsor,  618. 

R.S.O.  1914,  ch.  10.  sec.  88  (Con- 
troverted Elections  Act)  : Re  Adding- 
ton Election,  570. 

R.S.O.  1914,  ch.  24.  s-cs  2(f) 
(fj),  3,  8 ('Succession  Duty  Act)  : 
Attorney-General  for  Ontario  v. 
Baby,  181. 

R.S.O.  1914,  ch.  28,  secs.  15.  60(1) 
(Public  Lands  Act)  : Fitzpatrick  v. 
The  King,  331. 

R.S.O.  1914,  ch.  56,  sec.  12  (Judi- 
cature Act)  : Travers  v.  Price,  323. 

R.S.O.  1914,  ch.  56,  sec.  28:  Leeson 
V.  Darlow,  421. 


STATUTES—  ( Continued. ) 

R.S.O.  1914,  ch.  56,  sec.  74(3): 
Bizeau  v.  Canadian  National  Rail- 
way Co.,  177. 

R.S.O.  1914,  ch.  63,  secs.  74,  75,  78, 
79  (Division  Courts  Act)  : Re  Pike  v. 
Walker,  47. 

R.S.O.  1914,  ch.  63,  sec.  155(1), 
(2)  : Re  Savord  v.  Desjardins,  645. 

R.S.O.  1914,  ch.  68,  sec.  10  (Lunacy 
Act)  : Re  Minehan,  389. 

R.lS.O.  1914,  ch.  75,  sec.  54  (Limita- 
tions Act)  : Re  Thomson,  449. 

R.S.O.  1914,  ch.  76,  sec.  10  (Evi- 
dence Act)  : Leeson  v.  Darlow,  421. 

R.S.O.  1914,  ch.  89,  sec.  16  (Pub- 
lic Authorities  Protection  Act)  : Saw- 
czuk  v.  Padgett,  638. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds)  : Imperial  Bank  of  Can- 
ada v.  Nixon,  538. 

R.S.O.  1914,  ch.  109,  sec.  57  (Con- 
veyancing and  Law  of  Property  Act)  : 
Re  Rowan  and  Eaton,  379 ; Re 
Speer,  385  ; Re  George,  574 ; Re  On- 
tario Lime  Co.  Ltd.,  646. 

R.S.O.  1914,  ch.  110,  sec.  2(1),  (3) 
(Accumulations  Act)  : Re  Fulford, 
440. 

R.S.O.  914,  ch.  112,  sec.  11  (Mort- 
gages Act)  : Prousky  v.  Adelberg, 
471. 

R.S.O.  1914,  ch.  126  (Land  Titles 
Act)  : Kennedy  v.  Agricultural  De- 
velopment Board.  374. 

R.S.O.  1914,  ch.  126,  sec.  99;  Re 
Ontario  Lime  Co.  Ltd.,  646;  Re 
Speer,  385. 

R.S.O.  1914,  ch.  150,  sec.  34  (Soli- 
citors Act)  : Re  Solicitors,  557. 

R.S.O.  1914,  ch.  151,  sec.  2(a)  (Fa- 
tal Accidents  Act)  : Howie  v.  Law- 
rence, 641. 

R.S.O.  1914,  ch.  153,  secs.  2(1), 
3(1),  (2)  (Infants  Act)  ; Re  Gay,  40. 

R.S.O.  1914,  ch.  155,  sec.  3 (Land- 
lord and  Tenant  Act)  : Kennedy  v. 
Agricultural  Development  Board, 
374. 

R.iS.O.  1914,  ch.  155,  sec.  38:  Re 
Crystal,  44. 

R.S.O.  1914.  ch.  159,  sec.  34(3) 
(Solicitors  Act)  : Petty  v.  Murphy, 
209. 

R.S.O.  1914,  ch.  178,  secs.  100,  210 
(Companies  Act)  : Toronto  Finance 
Corporation  Ltd.  and  Cook  v.  Bank- 
ing iService  Corporation  Ltd.,  278. 

R.S.O.  1914,  ch.  178,  sec.  191:  Im- 
perial Bank  of  Canada  v.  Dennis, 
80. 

R.S.O.  1914,  ch.  192,  sec  21(1) 
(Municipal  Act)  : Re  McKittrick 

Properties  Ltd.,  199. 

R.S.O.  1914,  ch.  192,  sec.  300:  Trav- 
ers v.  Price,  323. 

R.S.O.  1914,  eh.  195,  sec.  94  (As- 
sessment Act):  Travers  v. -Price, 
323. 
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STATUTES—  ( Continued. ) 

R.S.O.  1914,  ch.  195,  sec.  109(11)  : 
Re  Crystal,  44. 

R.S.O.  1914,  ch.  195,  sec.  171 : Cum- 
mings v.  Township  of  York,  350. 

R.S.O.  1914,  ch.  205,  sec.  0 (De- 
partment of  Education  Act)  : Tiny 
Separate-School  Trustees  v.  The 
King,  90. 

R.S.O.  1914,  ch.  200,  secs.  49(1), 
09,  73  (p),  ( r ),  (w),  87  (1)  (Public 
Schools  Act)  : Niagara  Public 

School  Board  ( Section  4)  v.  Queen- 
ston  Branch  Women’s  Institute, 
213. 

R.S.O.  1914,  ch.  207  (Continuation 
Schools  Act)  : Tiny  Separate-School 
Trustees  v.  The  King,  96. 

R.S.O.  1914,  ch.  268,  secs.  33,  34, 
37,  38,  39  (High  Schools  Act)  : Tiny 
Separate-School  Trustees  v.  The 
King,  96. 

R.S.O.  1914,  ch.  300,  sec.  23  (Hos- 
pitals and  Charitable  Institutions 
Act)  : National  Sanitarium  Associ- 
ation v.  City  of  Toronto,  16. 

4  Geo.  Y.  ch,  25,  sec.  3(4)  (Work- 
men’s Compensation  Act)  : Bizeau  v. 
Canadian  National  Railway  Co., 
549 

4 Geo.  V.  ch.  25,  sec.  9 (O.)  : 

Workmen’s  Compensation  Board 
and  Glover  v.  Rutherford,  364. 

5 Geo.  V.  ch.  25,  sec.  31  (O.)  : 
(Amending  Workmen’s  Com^nsation 
Act)  : Bizeau  v.  Canadian  National 
Railway  Co.,  549. 

6 Geo.  V.  ch.  35,  sec.  6 (O.) 
(Amending  Companies  Act)  : Toronto 
Finance  Corporation  Ltd.  and  Cook 
v.  Banking  Service  Corporation 
Ltd.,  278. 

6  Geo.  V.  ch.  50,  secs.  40,  57  ( On- 
tario Temperance  Acl ) : ISkale  v. 
Becker,  651. 

6 Geo.  Y.  ch.  50.  secs.  41(1),  51: 
Sawczuk  v.  Padgett,  638. 

7 & 8 Geo.  V.  ch.  25,  sec.  9 (D.) 
(Amending  Companies  Act)  : Gordon 
Mackay  & Co.  Ltd.  v.  J.  A.  Larocque 
Co.  Ltd.,  293. 

7 & 8 Geo.  V.  ch.  28,  secs.  12,  17 
(D.)  (Income  War  Tax  Act)  : Re 
Wright  and  Schwalm,  195. 

8 Geo.  V.  ch.  32,  sec.  1(00  (Amend- 
ing Municipal  Act)  : Re  McKittrick 
Properties  Ltd.,  199. 

8 Geo.  V.  eh.  63,  sec.  1(4)  (City  of 
Hamilton)  : Re  McKittrick  Proper- 
ties Ltd.,  199. 

9 & 10  Geo.  V.  ch.  13,  sec.  13  (D.) 
(Canadian  National  Railway  Act)  : 
Boland  v.  Canadian  National  Rail- 
way Co.,  486. 

9  & 10  Geo.  V.  ch.  36,  secs.  2(o), 
64,  68(5),  86 (D.)  (Bankruptcy  Act)  : 
Re  Dominion  Shipbuilding  and  Re- 
pair Co.  Ltd.,  89. 


STATUTES—  ( Continued. ) 

9 & 10  Geo.  V.  ch.  36.  secs.  37(1), 
45,  51  (6),  53  (1),  61,  86  (D.)  : Re 

Wright  and  Schwalm,  195. 

9 & 10  Geo.  V.  ch  08,  sec.  257  (D.) 
(Railway  Act)  : Boland  v.  Canadian 
National  Railway  Co.,  486. 

9 & 10  Geo.  V.  ch.  68,  secs.  258,  308 
(D.)  : Reynolds  v.  Canadian  Paci- 
fic Railway  Co.,  396. 

10  Geo.  V.  ch.  8 (D.),  (Amending 
Canada  Temperance  Act)  : Skale  v. 
Becker,  651. 

10  & 11  Geo.  V.  ch.  32,  sec.  2 (D.) 
(Amending  Supreme  Court  Act)  : 
Babbitt  v.  Clarke,  60. 

10  & 11  Geo.  V.  ch.  45  (O.)  (Amend- 
ing Solicitors  Act)  : Petty  v.  Mur- 
phy, 209. 

10  & 11  Geo.  V.  ch.  60.  secs.  14,  30, 

32  (O.)  (Public  Libraries  Act)  : 

Niokell  v.  City  of  Windsor,  618. 

11  Geo.  Y.  ch.  15.  sec.  3 (O.) 
(Amending  Public  Lands  Act)  ; Fitz- 
patrick v.  The  King,  331. 

11  Geo.  V.  ch  34,  sec.  2 (D.) 
(Amending  Bankruptcy  Act)  : Re  Do- 
minion Shipbuilding  and  Repair 
Co.  Ltd.,  89. 

12  & 13  Geo.  V.  ch.  8,  sec.  9 (D.) 
(Amending  Bankruptcy  Act)  : Re  Do- 
minion Shipbuilding  and  Repair 
Co.  Ltd.,  89'. 

12  & 13  Geo.  V.  ch.  53,  sec.  2 (O.) 
(Amending  Conveyancing  and  Law  of 
Property  Act)  : Re  Rowan  and 

Eaton,  370 ; Re  Speer,  385 ; Re 
George,  574 ; Re  Ontario  Lime  Co. 
Ltd.,  646. 

12  & 13  Geo.  V.  ch.  72,  secs.  180, 
188(1)  (a)  (O.)  (Consolidated  Muni- 
cipal Act)  : Rex  ex  rel.  Glover  v. 
Little  and  Armstrong,  28. 

12  & 13  Geo.  V.  ch.  72.  sec.  460 
(O.)  : Greer  v.  Township  of  Mul- 
mur,  259. 

12  & 13  Geo.  V.  ch.  460(3)  (O.)  : 
Holland  v.  City  of  Toronto,  628. 

j 12  & 13  Geo.  Y.  ch.  78,  sec.  24  (O.) 
(Amending  Assessment  Act)  : Re 

Crystal,  44. 

13  & 14  Geo.  V.  ch.  18  (D.)  (Live 
Stock  and  Live  Stock  Products  Act)  : 
Rex  v.  Collins,  453. 

13  & 14  Geo.  V.  ch.  29  (0.1  (As- 
signment of  Book  Debts  Act)  : Gor- 
don Mackay  & Co.  Ltd.  v.  J.  A. 
Larocque  Co.  Ltd.,  293. 

13  & 14  Geo.  Y.  ch.  32  (D.)  (Bank 
Act)  : Imperial  Bank  of  Canada  v. 
Alley,  1. 

13  A 14  Geo.  V.  ch.  32,  secs.  14,  15 
(3).  76(d) , 95,  125  (D.)  : Rc  Home 
Bank  of  Canada,  654. 

13  A 14  Geo.  V.  ch.  33  (O.)  (Amend- 
ing Infants  Act)  : Re  Gay,  40. 

13  A 14  Geo.  V.  ch.  41.  sec.  9 (D.) 
(Amending  Criminal  Code)  : Rex  v. 
i McNamara,  342. 
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13  & 14  Geo.  V.  ch.  48,  secs.  2(a), 
17(1),  25,  42(1),  54  (O.)  (Highway 
Traffic  Act)  : Bizeau  v.  Canadian 
National  Railway  Co.  and  Aziz, 
549 

13  & 14  Geo.  V.  ch.  48,  sec.  42  (O.)  : 
Engel  v.  Toronto  Transportation 
Commission,  514. 

13  & 14  Geo.  V.  ch.  48,  sec.  54  (O.)  : 
Harris  v.  Yellow  Cab  Ltd.,  8. 

13  & 14  Geo.  V.  ch.  52,  sec.  7 (D.) 
(Amending  Income  War  Tax  Act)  : 
Re  Wright  and  Schwalm.  195. 

14  Geo.  V.  ch.  32  (Q.)  (Contribu- 
tory Negligence  Act)  : Engel  v.  To- 
ronto Transportation  Commission, 
514. 

14  Geo.  V.  ch.  32,  sec.  3 (O.)  : 
Greer  v.  Township  of  Mulmur,  259. 

14  Geo.  V.  ch.  42,  sec.  2 (O.) 

(Amending  Landlord  and  Tenant 
Act)  : Re  Crystal,  44. 

14  Geo.  V.  ch.  50,  sec.  92,  condition 
24  (O.)  (Insurance  Act)  : Globe  & 
Rutgers  Fire  Insurance  Co.  v. 
Truedell,  444. 

14  Geo.  V.  ch.  50,  secs.  113 (5), (8), 
136,  139  (O.)  : Re  Benjamin,  392. 

14  Geo.  V.  ch.  50,  secs.  134,  136. 139, 
149.  141  (O.)  : Re  Wythe,  546. 

14  Geo.  V.  ch.  50,  sec.  154(2)  (O.)  : 
Re  Turner  and  Canadian  Order  of 
Foresters,  348. 

15  Geo.  V.  ch.  78,  sec.  17  (O.)  : 
(Amending  High  Schools  Act)  : Tiny 
Separate-School  Trustees  v.  The 
King,  96. 

15  Geo.  V.  ch.  121  (O.)  (Township 
of  York  Act)  : Cummings  v.  Town- 

ship of  York,  350. 

15  & 16  Geo.  V.  ch.  15 (D.)  (Amend- 
ing Live  Stock  and  Live  Stock  Pro- 
ducts Act)  : Rex  v.  Collins,  453. 

15  & 16  Geo.  V.  ch.  38,  sec.  22  (D.) 
(Amending  Criminal  Code)  : Rex  v. 
Loftus,  65. 

16  Geo.  V.  ch.  4,  secs.  58(5),  60 
(O.)  (Election  Act)  : Re  Addington 
Election,  570. 

16  Geo.  V.  ch.  21,  sec.  30  (O.) 
(Amending  Mortgages  Act)  : Prousky 
v.  Adelberg,  471. 


STOLEN  PROPERTY. 

Motor  Vehicle  Purchased  in 
Quebec  Brought  into  Ontario  — 
Quebec  Law  — Civil  Code,  art. 
lJf89 — Inter pi' etation  of — Chattel 
" Bought  in  Good  Faith  from  a 
Trader  Dealing  in  Similar  Ar- 
ticles” — Evidence — Onus  — Right 
of  Assignee  of  True  Owner  to  Re- 


[vol. 

STOLEN  PROPERTY— 

{Continued.) 

cover  Possession  without  Reim- 
bursing the  Purchaser. 

Phcenix  Assurance  Co.  v. 
Laniel,  55. 

STREET  RAILWAY. 

Negligence — Injury  to  Passen- 
ger— Alleged  Faulty  Construction 
of  Step  of  Street  Car — Finding  of 
Jury  — Insufficiency  — Duty  to 
Passengers — Mechanical  Contriv- 
ances—Suggested  Improvements. 

Elliott  v.  Toronto  Trans- 
portation Commission,  609. 

See  Interest. 

SUBROGATION. 

See  Bankruptcy,  4 — Damages 
— Insurance,  1. 

SUBSTANTIAL  WRONG  OR 
MISCARRIAGE. 

See  Evidence. 

SUBWAY. 

See  Railway,  1. 

SUCCESSION  DUTY. 

Property  Passing  on  Death  — 
Will  of  Person  Domiciled  in  On- 
tario— Property  Physically  Situ- 
ated in  Foreign  Country — Mobilia 
Sequuntur  Personam  — " Succes- 
sion ’’—Transmission  within  On- 
tario— Succession  Duty  Act,  R.S. 
0.  191  k,  ch.  2Jj,  secs.  2(f) , (g), 
8,  S — Intra  Vires. 

Attorney-General  for  On- 
tario v.  Baby,  181. 

SUMMARY  APPLICATION. 

See  Covenant,  3,  5 — Insur- 
ance, 4, 
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SUPREME  COURT  OF 
CANADA. 

See  Appeal. 


SURETY. 

See  Limitation  of  Actions,  2. 


SUSPENSION  OF  BANK. 

See  Banks  and  Banking,  1,  3. 


SYNDICATE. 

See  Company,  3 — Parties. 


TAXATION  OF  COSTS. 

See  Solicitors. 


TAX  SALE. 

See  Assessment  and  Taxes — 
Municipal  Corporations,  3. 


TAXES. 

See  Assessment  and  Taxes — 
Bankruptcy,  1,  4. 


TENANTS  IN  COMMON. 

See  Club. 


TENDER. 

See  Mortgage. 


THEFT. 

See  Criminal  Law,  4. 


TIME. 

See  Lunacy — Patent  for  In-  1. 
VENTION,  2. 


TRADE  MARK  AND  DE- 
SIGN ACT. 

See  Patent  for  Invention,  2. 


TREASURY  BOARD 

See  Banks  and  Banking,  4. 


TRIAL. 

See  Costs — Criminal  Law,  3, 


TRUST-DEED. 

See  Company,  2. 


TRUSTS  AND  TRUSTEES. 

See  Bankruptcy — Parties  — 
Schools — Will,  2. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  2. 


VENDOR  AND  PUR- 
CHASER 

See  Covenant — Interest. 


VENEREAL  DISEASE. 

See  Libel  and  Slander. 


VOLENTI  NON  FIT 
INJURIA. 

See  Negligence,  1. 


VOLUNTARY  SETTLE- 
MENT. 

See  Insurance,  2. 


VOLUNTARY  UNINCOR- 
PORATED ASSOCIATION. 

See  Club. 


VOTERS. 

See  Municipal  Corporations, 


WATER. 

See  Crown,  1,  3 — Nuisance. 


WAY. 

Sale  of  Lots  Abutting  on  Lane 
— Numbered  Lots  Shewn  on  Reg- 
istered Plan — Right  of  Wag  over 
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WAY — ( Continued ) 

Lane — Easement  — Intention  — 
Abandonment  — Evidence — Non- 
user. 

Nantais  y.  Pazner,  318. 

See  Assessment  and  Taxes. 


WILL. 

1.  Construction — “Issue.” 

Re  Davidson,  643. 

2.  Direction  for  Accumulation 
of  Profits  from  Business — Trust 
— Buie  against  Perpetuities — Ac- 
cumulations Act,  B.S.O.  1911,  ch. 
110,  sec.  2(1),  (3) — Income  to 
Go  to  one  Set  of  Beneficiaries  and 
Capital  to  another — Fund  Becom- 
ing Crystallized  21  Years  after 
Death  of  Testator — Policy  of  Act 
— Accruing  Payments  — Appor- 
tionment. 

Re  Fulford,  440. 

See  Insurance,  2 — Succession 
Duty. 

WINDING-UP. 

See  Bankruptcy,  3 — Banks 
and  Banking,  4. 


WITNESSES. 

See  Evidence. 


WORDS. 

“ Appropriation :”  City  of  To- 
ronto v.  Toronto  Railway  Co., 
73. 

“Appurtenances:”  Reid.  v. 
Town  of  Mimico,  579. 

" Assizes :”  Imperial  Bank 
of  Canada  v.  Alley,  1. 

“Beneficial  to  the  Persons 
Principally  Concerned :”  Be 

George,  574. 
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W ORDS — ( Continued . ) 

Beneficial  to  the  Persons 
Principally  Interested :”  Be 
Speer,  385;  Be  Ontario  Lime 
Co.  Ltd.,  646. 

“Bonus:”  Prousky  v.  Adel- 
BERG,  471. 

“ Bought  in  Good  Faith  from 
a Trader  Dealing  in  Similar  Ar- 
ticles :”  Phcenix  Assurance  Co. 
v.  Laniel,  55. 

“Building  Scheme :”  Be  Row- 
an and  Eaton,  379;  Be  George, 
574. 

" Child :”  Howie  v.  Lawr- 
ence, 641. 

“Common  Schools :”  Tiny 
Separate-School  Trustees  v. 
The  King,  96. 

Damages  Occasioned  by  a Mo- 
tor Vehicle :”  Harris  v.  Yellow 
Cab  Ltd.,  8. 

“Defraud”  Rex  v.  Crew, 

201. 

“Delivery:”  Coyle  v.  Grand 
Trunk  Railway  Co.,  252. 

“Double  Liability:”  Be  Home 
Bank  of  Canada,  654. 

" Enticing :”  Rex  v.  Loftus, 
65. 

“Floating  Charge:”  Gordon 
Mackay  & Co.  Ltd.  v.  J.  A.  La- 
rocque  Co.  Ltd.,  293. 

“ Forfeited :”'  Be  Abraham, 
164. 

" Future  Wife :”  Be  Wythe, 
546. 

“ Gross  Negligence:”  Hol- 
land v.  City  of  Toronto,  628. 

“ Guardians :”  Rex  v.  Loftus, 
65. 


" Issue :”  Be  Davidson,  643. 
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WORDS — ( Continued. ) 

“ Licensed  Chauffeur :”  Bizeau 
v.  Canadian  jn  ational  Railway 
Co.  and  Aziz,  549. 

“May:”  Re  Savord  y.  Des- 
jardins, 645. 

“Occasioned  by  a Motor  Ve- 
hicle :”  Bizeau  y.  Canadian  Na- 
tional Railway  Co.  and  Aziz, 
549. 

“Occupier:”  Reid  y.  Town 
of  Mimico,  579. 

“ Payment :”  City  of  Toron- 
to y.  Toronto  Railway  Co.,  73. 

“Person  to  whom  the  Deceased 
Stood  in  Loco  Parentis:”  Howie 
y.  Lawrence,  641. 

“ Property  and  Civil  Rights  :” 

Rex  v.  Collins,  453. 

T Remedy  against  the  Property 
of  the  Debtor :”  Re  Wright  and 
Schwalm,  195. 

“Resident:”  National  Sani- 
tarium Association  v.  City  of 
Toronto,  16. 

“ Retain :”  ...  as  Liquidated 
Damages :”  Re  Abraham,  164. 


WORDS— ( Continued.) 

“ Squatters :”  Johnston  v. 
Steacy,  475. 

“ Subway :”  Boland  v.  Cana- 
dian National  Railway  Co., 
486. 

Succession : ” Attorney  - 
General  for  Ontario  y.  Baby, 
181. 

“ Transmission : ” Attorney- 
General  for  Ontario  y.  Baby, 
181. 

“The  same  Interest :”  A.  E. 
OSLER  & Co.  V.  SOLMAN,  368 
" Wife :”  Re  Wythe,  546. 

WORKMEN’S  COMPENSA- 
TION ACT. 

See  Damages — Negligence,  3. 


WORKMEN’S  COMPENSA- 
TION BOARD. 

See  Libel  and  Slander. 


WRIT  OF  SUMMONS. 

See  Parties. 
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